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TO 


JOHN  BELL,  ESQ.,  K.C. 


Sir, 


IF  the  author  presumes  to  hope  that  this  volume 
may  supply,  in  some  degree,  the  acknowledged  want  of 
elementary  works  on  a  branch  of  Legal  Science  deeply 
interesting  to  a  wealthy  state,  your  favourable  opinion  of 
the  former  edition  will  more  than  excuse  his  vanity.  By 
labouring  to  correct  and  extend  his  views,  of  both  the 
old  and  the  new  law,  he  has  endeavoured  to  prove  him- 
self not  insensible  of  the  value  of  such  approbation. 

The  profession,  whose  respect  and  esteem  have  fol- 
lowed you  into  your  retreat,  will  learn  with  pleasure  that 
those  studies  which  formed  so  long  the  business  of  your 
life,  are  still  the  objects  of  your  care;  that  the  most 
important  of  the  Real  Property  Statutes  of  the  present 
reign  received  some  valuable  touches  from  your  expe- 
rienced hand;  and  that  to  the  merit  of  having  taught 
the  student  how  to  win  the  steep  ascent  to  legal  emi- 
nence>  and  the  rarer  merit  of  having  shewn  how  that 
eminence  is   best  adorned  by  unaffected  learning  and 
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unassuming  manners^  you  are  willing  to  add  the  enduring 
honour  of  having  contributed  to  amend  the  laws  of  your 
country. 

Permit  me  to  unite  with  those  associates  of  your 
former  toil  who  are  still  bound  to  the  oar^  in  hoping  that 
leisure  so  well  earned  and  so  usefully  employed,  may  be 
long  and  uninterrupted ; — cheered  by  the  consciousness 
of  living  in  the  grateful  recollection  of  the  Equity  Bar, 
which  your  professional  character  has  exalted,  and  of  the 
many  friends  whom  your  kindness  has  attached. 

I  am.  Sir, 
Your  very  obliged  and  obedient, 

WILLIAM  HAYES. 

a 

Cloistiks»  Tbicplb, 
March  24,  1839. 


ADVEETISEMENT 


TO 


THE    PRESENT    EDITION. 


THE  rapid  recurrence  of  the  demand  for  a  new 
Edition  of  this  Work^  has  not  been  favourable  to  the 
only  process  by  which  any  legal  writer  can  hope  to 
advance  beyond  crudity  and  error — patient  revision. 
Nevertheless^  it  will  be  founds  that  the  alterations  and 
additions^  whatever  may  be  their  value^  are  not  incon- 
siderable in  amount. 

The  fifth  chapter  has  been  enlarged^  particularly 
those  portions  of  it  which  treat  of  the  new  Acts  relating 
to  Fines  and  Recoveries^  to  the  Limitation  of  Actions^  and 
to  Wills*  The  additions  include  some  further  discus- 
sions on  points  noticed  in  the  recent  edition  (the  tenth) 
of  the  Treatise  of  the  Law  of  Vendors  and  Purchasers : 
of  these  the  most  important,  perhaps,  is  the  discussion 
respecting  the  proper  period  for  the  deduction  of  titles* 

To  the  disquisition  on  the  Wills  Act,  is  now  subjoined 
a  practical  essay  on  the  modes  and  forms  of  testamentary 
disposition.  But  a  subject  so  vast  as  Wills  demands  a 
separate  canvass,  and  the  pencil  of  a  master.    The  writer 
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views  with  less  regret  his  own  faint  outline^  when  he 
considers  how  approved  a  hand  is  employed  to  produce 
the  finished  piece. 

Though  the  previous  chapters  have  not  undergone 
any  material  change^  yet  numerous  passages  have  been 
recast^  and  some  new  topics  introduced.  Among  the 
latter,  the  maxim  that  the  "  Equity  is  the  Land/*  may 
be  thought  interesting  from  the  apparent  tendency  to 
indulge  in  analogical  refinements. 

Since  the  publication  of  the  last  Edition,  the  doc- 
trine of  Separate  Estate  has  been  re-established.  The 
additions  now  made  to  the  dissertation  on  that  doctrine 
bring  down  its  history  to  the  present  time ;  and  it  is 
hoped  that  the  space  devoted  to  a  subject,  so  rich  in 
curious  and  useful  learning,  is  not  unprofitably  occupied. 

The  chief  addition  to  the  Precedents  is  the  Form  of  a 
Will,  designed  to  assist  in  the  practical  application  of 
some  of  the  suggestions  thrown  out  in  the  fifth  chapter ; 
and  to  the  Notes,  a  dissertation  upon  Special  Conditions 
of  Sale,  which  are  beginning  to  engage  the  attention  of 
Equity,  and  threaten  to  aggravate  the  already  oppressive 
weight  of  its  jurisdiction. 

As  it  is  necessary,  not  only  to  know  how  conveyances, 
when  prepared,  should  be  stamped,  but  sometimes  even 
to  frame  conveyances  with  reference  to  the  Stamp  Laws, 
no  apology  is  offered  for  appending,  to  the  present 
Edition,  the  principal  Stamp  Acts  now  in  force,  applicable 
to  conveyancing,  with  some  preliminary  observations. 
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The  work  has  been  divided  into  two  volumes;  the 
first  consisting  of  the  principal  Text^  with  the  illus- 
trative matter ;  the  second  of  the  Precedents^  Notes^  and 
Statutes. 

Thus  re-arranged,  corrected,  and  extended,  the  work 
is  again  submitted  to  the  Profession ;  the  extent  of 
whose  indulgence  must  be  tried,  where  the  volumes  owe 
so  little  of  their  bulk  to  the  mere  statement  of  cases  or 
transcript  of  judgments.  It  is  submitted — ^not  as  a 
systematic,  much  less  an  exhausting  Treatise,  on  any 
branch  of  Conveyancing ;  but  as  an  attempt  to  shew,  to 
a  certain  extent,  how  principle  and  precedent  may  illus- 
trate each  other ;  to  combine  elementary  knowledge,  in 
a  form  attractive  to  the  Student,  with  information  ne- 
cessary to  the  Practitioner* 

The  writer  has  much  pleasure  in  repeating  his  ac- 
knowledgments to  his  firiend  Mr.  Ingram  for  some 
valuable  communications,  and  for  the  interest  which  he 
has  continued  to  take  in  promoting  the  general  utility 
of  the  work. 


August  Sth,  1840. 
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PREFACE 


TO 


THE     THIRD    EDITION. 


THOUGH  but  a  short  period  has  elapsed  since  the 
publication  of  the  Second  Edition^  yet  the  rapid  growth  of 
Real  Property  Law  has  rendered  it  necessary  to  revise 
and  enlarge  the  work.  Considerable  additions  have 
been  made^  particularly  to  that  portion  of  the  fifth 
chapter  which  treats  of  the  Acts  relating  to  Fines  and 
Recoveries,  and  to  the  Limitation  of  Actions ;  some  an- 
notations on  the  Act  relating  to  Infant  Trustees,  &c., 
will  be  found  in  another  part  of  the  volume;  several 
passages  have  been  corrected,  and  the  authorities  have 
been  brought  down  to  the  present  time,  so  far  as  it  is 
possible  to  collect  them  from  the  wide  field  over  which 
they  are  scattered  by  the  numerous  reporters  of  the  day. 

The  dissertation  on  Separate  Estate  and  Restraint 
upon  Anticipation,  which  forms  part  of  the  new  matter, 
may  be  thought  an  excrescence;  which,  however,  the 
reader  will  probably  pardon,  on  account  of  the  interest 
excited    by   the  singular  state   of   the    decisions    and 
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delicate  position  of  the  Courts,  in  regard  to  this  im- 
portant branch  of  Equity ;  particularly  with  reference  to 
two  late  cases,  which  seem  to  have  unsettled  every  other 
authority  without  establishing  their  own.  If  this  essay 
should  not  exert  any  influence  upon  the  questions  at 
issue,  yet  by  collecting  and  arranging  the  cases,  and  ex- 
tracting the  decided  points,  it  may  facilitate  an  examin- 
ation of  the  doctrine  with  a  view  either  to  ascertain,  if 
that  be  possible,  what  the  law  now  is,  or  to  determine 
what  it  ought  to  be. 

The  chief  design  of  this  work  is  to  afford  a  view,  first, 
of  the  progress  of  the  Law  of  Real  Property,  as  con- 
nected with  Conveyancing,  through  a  period  terminating 
early  in  the  present  reign,  and  of  its  general  condition 
at  the  close  of  that  period;  secondly,  of  the  changes 
which  subsequent  legislation  has  effected. 

The  books  of  the  old  law  cannot  yet  be  laid  upon  the 
antiquarjr's  shelf.  As  its  rules  and  forms  suggested,  so 
they  explain  and  illustrate,  the  new  enactments.  But 
the  student,  perceiving  the  decline  of  its  practical  in- 
fluence, will  naturally  explore  its  learning  with  less  and 
less  diligence.  He  will  content  himself  with  the  degree 
of  knowledge  strictly  necessary  to  the  understanding  of 
the  system  in  actual  operation,  and  will  seek  to  gain  it 
by  the  readiest  process.  The  general  practitioner,  at 
least,  will  limit  his  reading  on  the  old  law  to  elementary 
treatises, — though  the  counsel,  whose  duty  it  may  be  to 
advise  upon  titles  governed  by  that  law,  must  still  con- 
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suit  deeper  sources  of  information.  This  Introduction 
passes,  therefore,  rapidly  over  the  feudal  sera;  but  as 
Uses  and  Trusts  must  still  enter  largely  into  the  system, 
they  are  treated  of  more  in  detail.  These  topics  occupy 
the  first  four  chapters : — ^they  are  illustrated  by  examples 
of  the  different  modes  of  assurance  which,  though  some 
have  fallen  into  comparative  disuse,  still  form  the  ex- 
isting machinery  of  Conveyancing. 

The  fifth  chapter  is  offered  as  a  reading  on  the  Real 
Property  Statutes  of  the  present  reign,  so  far  as  they 
concern  the  subject  of  this  work.  An  attempt  is  there 
made,  by  tracing  the  connexion  and  analogy  between 
the  repealed  and  the  substituted  law,  and  by  pointing 
out  the  immediate  practical  effects  of  the  change,  to 
furnish  a  slight  superstructure  to  the  new  foundations, 
till  adjudication  shall  have  reared  something  more  solid 
and  authentic.  When  it  is  considered  that  the  sta- 
tutes have  scarcely  been  the  subject  of  discussion  in  the 
Courts,  and  that  the  opinions  entertained  in  the  pro- 
fession concerning  them  have  not,  except  in  a  few  in- 
stances, transpired,  it  will  be  thought,  perhaps,  that 
the  comments  now  submitted  are  chargeable,  less  with 
meagrenesss  of  disquisition,  than  with  the  presumption  of 
adventuring  too  confidently  upon  ground  so  little  trodden. 
In  order  to  assist  in  the  practical  application  of  these 
comments,  so  far  as  respects  Entails  and  Dower,  they 
are  accompanied  by  precedents  of  assurances  adapted  to 
the  altered  state  of  the  law.     In  executing  this  part  of 
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his  task^  the  writer  has  been  obliged  to  rely  chiefly  on 
his  own  resources.  The  works  which  have  yet  appeared 
consist^  for  the  most  part^  of  expositions  of  the  old  law, 
in  the  form  of  compilations  from  the  old  books,  abun* 
dantly  reminding  the  student  of  what  the  law  so  lately 
was;  but  the  law,  as  it  h,  has  been  left,  even  by  the 
framers,  to  speak  for  itself.  As  no  reliance  ought  to 
be  placed  upon  any  interpretation  of  a  legislative  pro^ 
vision  without  consulting  its  very  letter,  the  statutes 
themselves  are  appended  to  this  volume,  with  such 
general  heads,  prefixed  to  the  divisions  and  sections  of 
the  longer  statutes,  as  may  readily  guide  the  practitioner 
to  the  clause  or  the  subject  required ;  and  references 
are  subjoined  to  the  few  reported  determinations  upon 
the  new  enactments. 

For  some  years  the  changes  effected,  and  those  in 
progress,  cannot  but  place  the  counsel  and  solicitor, 
whether  old  or  young,  in  a  position  of  great  difficulty. 
The  rising  generation  of  lawyers,  when  required  to  ad* 
vise  upon  titles,  must  apply  to  the  repealed  law,  as  to  a 
dead  language,  extracting  general  principles,  laboriously 
and  doubtfully,  from  text-books,  unexplained  by  the  living 
comment  which  practice  and  discussion  supply,  and  must 
venture  to  judge,  by  such  imperfect  lights,  of  past  transac- 
tions ;  while  the  veteran  practitioner  will  have  to  struggle, 
on  the  one  hand,  against  the  abrogated  doctrines,  rooted 
in  his  first  impressions  and  his  early  habits,  and  to  acquire 
on  the  other,  that  facility  in  the  application  of  the  new. 
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which  first  impressions  and  early  habits  can  alone  pro- 
duce. More  versatility,  industry,  and  caution  than  fall 
to  the  lot  of  any  profession,  as  a  body,  are  requisite  to 
work  concurrently  two  different  systems  of  law,  without 
frequent  and  serious  miscarriages ;  yet  the  security  of 
the  great  mass  of  property  must  depend,  not  on  the  ex- 
treme vigilance  and  research  which  may  be  exacted  from 
the  few,  but  on  the  average  care  and  diligence  to  be 
reasonably  expected  from  the  many.  As  a  state  of  tran- 
sition is,  therefore,  necessarily  a  state  of  insecurity, 
change  should  be  conceded  only  to  the  pressure  of  some 
practical  inconvenience,  or  to  the  strong  obligation  of 
some  acknowledged  principle.  Of  these  inducements,  the 
one,  or  the  other,  has  operated  with  regard  to  several  of 
the  late  enactments ;  but  in  regard  to  some,  both  appear 
to  have  been  wanting.  The  legislature  has  passed  over 
obvious  practical  evils,  easy  of  correction,  to  interpose  in 
matters  speculative  or  indifferent;  regardless  that  the 
rules  of  property  cannot  be  safely  altered  to  humour  a 
favourite  theory,  nor  the  supreme  power  of  the  state  be 
discreetly  exerted  to  cure  defects,  either  little  felt  or 
remediable  in  the  ordinary  course  of  justice. 

In  some  of  the  Bills  now  before  Parliament,  we  may 
perceive,  among  much  that  promises  to  be  salutary  (a), 

(a)  The  policy  of  requiring  two  witnesses  to  all  testamentary  dispo- 
sitions^  isy  however^  extremely  questionable;  bat  if  approved,  ample 
time  shonld  be  allowed,  and  means  adopted,  for  making  the  new  law 
generally  known.  ["  Directions  "  were  circulated  by  Goyemment  on 
the  passing  of  the  Wills  Act,  1  Vict.  c.  26.] 
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a  disposition  to  legislate  on  questions  of  construction, 
to  expound  instruments  by  Act  of  Parliament, — a  thing 
to  be  itself,  with  doubt  and  difficulty,  expounded  (a). 
The  legislature  can  rarely  re-assume  with  advantage  the 
functions  delegated  to  the  judicature.  The  failure  of 
some  of  the  late  enactments,  notwithstanding  the  time, 
labour,  and  learning  expended  upon  them,  should  rather 
abate  our  confidence  in  legislative  remedies.  Indeed,  as 
this  branch  of  legislation  is  at  present  conducted,  it  may 
almost  be  said  that  the  chief  merit  of  its  productions 
consists  in  thdr  being  amendable  (b). 

It  is  admitted,  on  all  hands,  that  the  state  of  society 
rendered  it  necessary  to  review  the  Laws  of  Property. 
But  that  review,  so  &r  as  the  main  fabric  is  concerned, 
should  be  connected,  comprdiensive,  and,  for  this  age, 
final ;  since  by  legislating  piecemeal,  and  session  afler 
sessfton,  property  itself  is  risked  in  the  attempt  to  settle 
its  rules ;  titles  are  to  be  tried,  at  different  periods,  by 
difierent  tests,  and  the  difficulty  of  applying  the  law, 
with,  at  once,  accuracy  and  despatch,  is  increased  to  a 
dangerous  degree.  While  amendment  thus  follows 
amendment,  we  are  as  dwellers  in  a  building  under  con- 
tinual repair.  Some  branches  of  legal  learning  require 
to  be  pruned  away ;  the  harsher  rules  of  tenure  to  be 
softened ;  the  transfer  of  land  to  be  facilitated ;  whatever 

(a)  See  James  t.  Salter,  post  253. 

(b)  I  &  2  Vict,  c,  29>  amends  1  Vict.  c.  23;  by  filling  up  a  blank 
"  inadvertently  left." 
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destinations  may  now  be  effected  by  way  of  use,  or  of 
executory  devise  or  bequest,  should  be  rendered  attain- 
able by  means  of  a  direct  conveyance  inter  vivos :  but  a 
glance  at  the  system  must  convince  us  that  these  objects 
demand  an  extensive  and  a  well-digested  plan.  While 
the  learning  is  disturbed  by  partial  and  successive 
changes,  and  rumours  of  further  changes,  it  cannot  hope 
to  excite  that  interest  which  is  requisite  to  insure  its 
efficient  administration  as  a  law,  and  its  zealous  culti- 
vation as  a  science.  Whatever  material  reforms  may 
be  necessary,  should  be,  therefore,  at  once  undertaken, 
though  not  hastily  despatched ;  so  that  posterity  may  be 
exempted  by  our  timely,  yet  mature  labours,  from  the  evil 
of  accumulated  statutes,  and  that  we  may  know  under 
what  laws  we  live. 

For  the  Table  of  Dates,  and  Tables  of  Descent,  the 
profession  is  indebted  to  Mr.  Ingram,  who,  as  well  by 
these  additions,  as  by  many  suggestions  during  the  pro- 
gress of  this,  and  the  former  Editions,  has  increased  the 
practical  utility  of  the  work. 
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CHAPTER  I. 


OP   THE   NATURE   AND   EFFECTS   OF   TENURE. 

IT  is  proposed,  in  the  following  historical  sketch,  to  General  distri- 

budon  of  the 

consider  the  Law  of  Real  Property  under  three  principal  subject 
divisions.  The  first  division  embraces  the  period  of 
feudal  ascendancy,  when  the  system  of  tenures  flourished, 
severe  and  pure,  without  any  tincture  of  equitable  doc- 
trines. Some  knowledge  of  the  leading  principles  of  that 
system  is  not  merely  desirable  as  matter  of  elegant  or 
curious  research,  but  essential  to  form  the  sound  practical 
lawyer.  The  second  division  exhibits  the  rise  and  pro- 
gress of  equitable  interests  under  the  name  of  uses, 
which,  eluding  the  strictness  of  tenure,  contravened  the 
law  and  impoverished  the  seigniory,  yet  efiected  on  the 
whole  a  salutary  change,  and  laid  the  foundation  of 
greater  good.  Distinct  traces  of  both  these  eras  are 
visible  in  the  compound  character  of  our  law,  and  in  the 
twofold  constitution  of  our  judicature.  The  third  division 
shews,  by  what  legislative  and  judicial  steps,  the  mate- 
rials supplied  by  the  preceding  periods  were  rendered 

VOL.  I.  B 
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CHAPTER  I.  subservient  to  the  progressive  wants  of  society;  how 
the  harshness  of  tenure  was  mitigated  by  the  adoption 
into  our  legal  system  of  modes  and  forms  peculiar  to  uses^ 
which,  in  losing  their  fiduciary  character,  imparted  new 
capabilities  to  the  direct  dominion ;  while  personal  con- 
fidences, so  inseparable  from  the  social  state,  were  revived, 
in  a  more  elaborate  form,  under  the  appellation  of  trusts. 
In  following  the  course  of  Law  and  Equity,  so  strongly 
contrasted  in  their  origin  and  character,  yet  working  and 
advancing  together,  we  shall  traverse  an  extensive  and 
varied  field,  not  destitute  of  moral  interest,  till  we  reach 
the  maturity  of  that  mixed  system,  under  which,  in  later 
times,  landed  possessions  have  been  enjoyed.  We  may 
then  usefully  pause  to  take  a  retrospective  view,  and  to 
deduce  firom  our  observations  some  general  results,  in  re- 
gard to  the  modifications  of  property  and  the  forms  of 
conveyance.  In  conclusion,  the  alterations  effected  by 
some  recent  statutes,  the  first  firuits  of  a  plan  for  the  ge- 
neral revision  of  the  Law  of  Real  Property,  will  occupy 
our  attention.  Thus,  we  hope  to  illustrate  the  connec- 
tion between  the  earliest  and  the  latest  fashion  of  the  law, 
and  to  give  a  practical  value  to  every  stage  of  our  his- 
tory (o). 


Property  di-       1  HE  most  Striking  feature,  in  that  branch  of  our  civil 
Md  tq'dubir^  jurisprudence  which  concerns  the  rights  of  Property,  is 

the  division  of  the  ownership  into  the  legal  estate,  and 
the  equitable  or  beneficial  interest.  A  distinguished 
Judge,  while  seeking  to  subvert  the  distinction,  or  at 

(a)  Tlie  studea^  should  be  ap-  altered,  unless  where  change  is  in- 

prized/that  thqiign  the  past  tense  dicated,  either  in  the  progress  of 

ia  u«ed  throughout  the  first  four  the  nanratiye,  or  in  the  concluding 

chapters^  jei  the  law  remains  un-  chapter* 


AND   EFFECTS    OF    TENURE.  , 

least  to  confound  the  administrative  fiinctions  of  the  se-    chaptrr  i. 


parate  tribunals  by  which  Law  and  Equity  are  dispensed^ 
described  it  as  peculiar  (b)  to  this  country :  observing, 
that,  in  all  other  countries,  the  possession  of  property 
and  the  right  of  property  are  inseparable.  Whether 
this  observation  be  strictly  accurate  or  not,  we  may  cer- 
tainly affirm  that  here  the  line  of  demarcation  is  drawn 
with  peculiar  distinctness ;  it  runs  prominently  through 
our  laws  and  our  judicature,  dividing  Westminster  Hall 
into  two  dissimilar,  but  not  generally  discordant,  parts. 
Till  this  characteristic  of  the  system  has  been  studied 
with  attention,  we  cannot  hope  to  acquire  a  clear  and 
correct  notion  of  its  principles  and  rules. 

While,  in  other  European  states,  **  the  possession  of  origin  of  the 
property,  and  the  right  of  property,"  if  not ''  inseparable,** 
were  at  least  reduced  under  the  same  judicature,  which 
administered  at  once  the  law  and  the  equity  of  the  case, 
particular  circumstances  produced,  in  this  country,  a  wide 
and  permanent  separation,  as  well  of  the  things  them* 
selves,  as  of  the  jurisdictions  to  which  they  were  severally 
submitted  (c)«  The  simple  institutions  of  our  Saxon  an- 
cestors were  superseded  by  the  feudal  polity,  whether  im- 
posed or  adopted  (d),  of  their  Norman  invaders.  Those 
soldiers  of  fortune  gave  permanence  to  victory  by  a 
regular  scheme  of  military  confederation,  which,  on  the 
decline  of  the  chivalrous  spirit,  when  the  personal  services 
of  the  knight  were  commuted  for  the  pay  of  the  mer- 
cenary, degenerated  into  a  system  of  fiscal  extortion. 
The  maxims  of  feudality,  as  well  in  its  pure  ^s  in  its 
venal  state,  were  inimical  to  the  Existence  of  property 

(6)  Per  Lord  Mansfield,  1  Tenn         (c)  Vide  pok»  Chap.  iJL 
R.  759,  n.     But  see  Just.  Instit.  (d)  Wright's  Ten.  66^  SuIKy. 

lib.  11,  tit.  23;  Ersk.  Inst.  b.  3,  Lect.  287. 
t.  1,  8.  32,  t.  5,  s.  8. 
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on  a  liberal  basis,  and  were  at  the  same  time  opposed  to 
the  territorial  aggrandisement  of  the  Church.  Freedom 
of  alienation  would  have  loosened^  and  at  length  dissolved^ 
the  strict  connection  of  lord  and  vassal ;  while  the  unli- 
mited acquisition  of  land  by  the  religious  houses  would^ 
by  depriving  the  lord  of  wardship,  marriage^  and  other 
fruits  of  tenure^  which  a  monastic  body  was  incapable 
of  yielding,  have  shorn  the  seigniory  of  half  its  influence 
and  revenue.  In  order  to  elude  the  severity  of  those 
rules,  which  restrained  the  one  and  prohibited  the  other, 
recourse  was  had  to  an  artificial  distinction  between 
the  direct  property  in  the  soil,  and  the  abstract  right 
to  the  enjoyment.  A  refinement,  thus  originating  in 
the  exclusive  spirit  of  monastic  policy  {e),  was  adopted 
and  perpetuated  by  the  enlarged  desires  of  the  laity. 
Though  derived  from  so  unpromising  a  source,  it  soft- 
ened the  feudal  rigour,  diverted  land  into  the  chan- 
nels of  commerce,  and  supplied  that  adaptive  faculty, 
which  enabled  this  branch  of  our  jurisprudence  to  move, 
like  our  political  system,  with  the  general  advance  of 
society,  yet  still  on  the  basis  of  the  old  institutions.  The 
history  of  this  distinction  is,  therefore,  intimately  con- 
nected, not  merely  with  the  technical  character  of  the 
Law  of  Real  Property,  but  with  the  progress  of  manners, 
wealth,  and  enterprise. 

While  the  simplicity  of  the  ancient  law  remained  un- 
corrupted,  the  ownership  of  land  was  patent  and  noto- 
rious. As  the  judicature  acknowledged  no  other  title 
than  the  visible  title,  which  actual  investiture  conferred, 
men  looked  for  the  proprietor  in  the  possessor.  That 
substantial  interest  which  every  landowner  had  in  the 
subject  itself  may,  indeed,  as  contrasted  with  the  refine- 

(e)  2  Black.  Com.  262,  328;  Gilbert  on  Uses,  3;  4  Bligh's  Pari. 
R.  707. 
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ments  of  aftertimes,  be  emphatically  termed  real  pro-  chapter  i. 
perty.  Though  degrees  and  modifications  of  ownership 
were  admitted^  yet  these  were  comparatively  few  and  in- 
artificial, and  the  owner,  whether  for  a  longer  or  a  shorter 
period,  was,  to  the  extent  of  his  interest,  the  owner  for 
all  purposes  and  in  every  Court.  The  dominion  was 
single ;  it  had  only  one  aspect,  which  looked  directly  to 
the  soiL 

The  grand  characteristic  of  real  property  was  te-  -character- 
NURE  (/).  Every  subject  of  the  realm,  possessed  of  land,  tenurb. 
held  it  in  subordination  to  some  superior,  who  exacted 
homage  and  service,  in  return  for  patronage  and  protec- 
tion. Land  purely  allodial,  over  which  the  possessor  en- 
joyed the  entire  and  irresponsible  dominion,  ceased  to 
exist.  The  king,  at  once  the  source  of  property  and  the 
fountain  of  justice  and  honour,  had  bestowed  large  terri- 
tories on  the  great  barons  who  immediately  surrounded 
the  throne,  and  these  again  had  distributed  his  bounty 
through  the  channels  of  their  numerous  dependents.  In 
legal  contemplation,  at  least,  all  the  landowners  of  the 
kingdom  had  thus  derived  their  estates.  On  this  hypo- 
thesis, so  consonant  to  the  genius  and  history  of  feuds, 
the  system  of  tenures  was  built ;  a  system,  which  linked 
every  feudatory,  by  a  chain  more  or  less  extended,  to  the 
crown,  and  rendered  his  fief  eventually  liable  to  resump- 
tion by  the  sovereign  power,  from  which  it  had,  or  was 
assumed  to  have,  originally  proceeded.  In  all  societies, 
indeed,  it  seems  requisite  to  constitute  an  ultimus  haeres. 
Among  the  nations  who  conceived,  .in  the  forests  of  Ger- 
many, the  first  rude  design  of  our  institutions,  land  was 
restored,  on  a  vacancy  of  the  possession,  to  the  commu- 

(/)  Wright* s  Ten.  136. 
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Freehold  and 
copyhold  te' 
nures,  whence 
■evendly  de- 
rived. 


The  law  of  real 
property  must 
be  deduced  his- 
torically from 
the  feudal. 


nity  or  state  (g) ;  here,  it  revested  in  the  king,  as  the  su- 
preme head  of  the  federal  hody. 

The  chief  who  received  a  grant  of  land,  dedicated  the 
greater  portion  to  arms  and  amhition,  parcelling  it  out 
among  his  voluntary  followers  in  the  field,  to  be  held  on 
the  honourable  condition  of  military  service ;  another 
portion  he  allotted  to  an  inferior,  yet  not  degraded  caste, 
to  be  held  in  socage,  which  some  writers  (for  the  learned 
are  not  agreed  upon  the  point)  interpret  to  mean  ploughs 
service  (Ji) ;  and  the  residue  he  retained  to  be  cultivated 
by  his  villeins,  or  serfs,  who  were  attached  to  the  soil, 
rather  by  the  chain  of  slavery,  than  by  the  bond  of  tenure. 
From  the  two  former  classes  have  proceeded  the  free- 
holders, and  from  the  latter  class  the  copyholders  of  the 
present  day.  It  is  the  history  of  freehold  property  in 
land  which  we  purpose  now  to  trace. 

All  authority  points  to  feuds  as  the  fountain  whence 
our  notions  of  the  proprietary  right,  concerning  the  realty, 
originally  flowed.  Thither  the  student  in  conveyancing 
must  still  resort,  for  the  principles,  and  even  the  practice 
of  his  art.  But  as  ancient  laws,  no  longer  illustrated 
by  ancient  manners,  especially  those  laws  which  were 
dictated  by  the  pressure  of  peculiar  circumstances,  can 
never  be  clearly  and  fully  explained ;  so  the  text  of  the 
feudal  writers,  deprived  by  successive  moral  revolutions 
of  its  best  commentary,  is,  to  us,  often  vague,  obscure,  and 
contradictory.  Though  we  can  still  trace,  with  sufficient 
certainty,  the  great  characteristics  of  the  military  league, 
and  there  discover  the  politic  sources  of  rules,  which,  at 
the  present  hour,  govern  with  arbitrary  force ;  yet,  dis- 
tant, happily  distant,  as  we  now  are,  from  that  state  of 

ig)  See  Code  Civ.  Fra]i9.  tit.  3,  liv.  1,  ch.  4,  s.  2. 
(A)  Wrighft  Ten.  141. 
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insecurity  which  gave  its  institutions  birth  and  energy,  chaptbri. 
we  may  be  said,  rather  to  apprehend,  than  to  appreciate 
them ;  we  read  that  such  was  the  law,  but  do  not  ac- 
knowledge its  fitness ;  we  learn  the  maxim,  without 
feeling  its  importance.  Hence,  the  reasons  of  a  large 
portion  of  the  law  of  real  property  are  but  imperfectly 
discerned,  even  by  the  diligent  inquirer ;  while,  to  the 
general  eye,  which,  looking  round  upon  society,  expects 
to  find  those  reasons  apparent  in  living  sentiments  and 
habits,  many  of  its  doctrines  must  appear  strange,  and 
even  irrational.  Other  branches  of  jurisprudence  may 
be  taught,  without  quoting  obsolete  usages ;  but  the  ele- 
ments of  that  law  lie  remote  in  the  annals  of  the  fiercest 
and  darkest  period.  Here  the  jurist,  and  the  historian, 
explore  together  a  field,  which,  first,  barbarian  irruptions, 
then,  chivalrous  enterprize,  and  a  general  contempt  of  all 
the  arts  and  charities  of  peace,  filled  with  lawless  chiefs 
and  armed  retainers,  the  martial  founders  of  a  system, 
rude  in  its  origin,  turbulent  in  its  vigour,  and  corrupt  in 
its  decline,  yet  destined,  from  its  ruins,  to  adorn  the  most 
enlightened  nations  of  Europe  with  fabrics  of  civil  wis- 
dom and  political  grandeur.  We  cannot  explain  the 
ordinary  modifications  of  property,  without  marking  the 
steps  by  which  the  connection  between  lord  and  vassal  ad- 
vanced.    But  we  must  pass  rapidly  over  its  early  stages. 

Some  time  elapsed  after  the  feudal  relation  began  Gndaai  ezten- 
to  be  known  in  Europe,  before  the  right  of  inheritable  nant's  interest 
successiop  was  ftilly   conceded  (t).      In    its    primitive   ®  *  *^** 
state,  the  possession  was  held  at  pleasure,  or  for  a  short 
terra  only;   afterwards,   the    tenure  was  for  life,  the 
lord  resuming  the  land  on  the  death  of  the  tenant,  and 
granting  it  out  anew.    But  at  length  the  son  of  the 

(0  Wright's  Ten,  14. 
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CHAFTBK  I.  tenant  was  permitted  to  succeed ;  an  indulgence  which 
was  followed  by  the  extension  of  the  grants  first  to  the 
tenant  and  his  issue  (i.  e.  in  fee-tail)^  and  finally  to 
him  and  his  heirs  (i.  e.  in  fee-simple,  expressed  in  legal 
phraseology  by  the  word  fee,  without  more),  the  law 
marking  out  a  course  of  descent,  which,  enlarging  by  de- 
grees, embraced  his  relations,  lineal  and  collateral,  male 
and  female, 
—and  copse-  So  long  as  the  vassal's  interest  was  either  precarious, 
2f  tdgjdoriw?  OT  of  very  limited  duration,  the  property  of  the  soil  con- 
tinued in  the  lord,  whose  condition  was  that  of  a  land- 
owner, while  the  vassal  was  a  mere  occupier.  But 
the  vassal,  on  acquiring  a  right  to  hold  the  land  for 
life,  rose  in  estimation ;  and  when  at  length  he  came  to 
.  receive  the  pure  and  proper  feudal  donation,  to  him  and 
to  his  heirs  in  perpetuity,  which  left  nothing  in  the  lord 
but  the  chance  of  resumption  on  the  failure  of  heirs,  or 
on  the  violation  of  some  condition,  expressed  or  implied 
in  the  grant,  the  original  proprietary  right  was  exchanged 
for  seigniorial  honours,  and  both  lord  and  vassal  grew  in 
dignity.  Still  the  grant  might  have  been  confined  ex- 
pressly to  an  interest  less  than  the  fee ;  and  the  law 
itself,  presuming  in  favour  of  the  elder  usage,  confined 
an  indefinite  grant  to  the  life  of  the  grantee  : — of  such 
antiquity,  and  so  linked  with  history,  is  the  well-known 
rule,  which  requires  the  express  mention  of  heirs  in  order 
to  convey  the  fee  by  deed  (k).  But  an  estate  less  than 
for  life  ceased,  as  we  shall  presently  see,  to  be  of  any  con- 
sideration, as  regards  the  feudal  compact, 
sab-tennre  and  The  tenant  who.  Under  a  grant  to  him  and  his  heirs, 
niories.  had  acquired  a  permanent  interest,  was  competent  to 

carve  out  various  interests  of  less  extent,  called  in  law 

W  Wright's  Ten.  151;  Sulliv.  Lect.  122. 
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Particular  Estates  :  as,  (passing  by  holdings  determin-  chapter  i. 
able  at  will)  an  interest  to  continue  for  any  given  number 
of  years,  or  any  other  definite  perigd  of  time ;  or  for  the 
life  of  the  grantee  or  of  another  person ;  or  for  the  life  of 
the  grantee,  with  a  capacity  of  transmission  to  his  lineal 
heirs,  male  or  female,  or  both,  (i.  e.  an  estate  tail).  We 
recognise,  in  these  derivative  interests,  the  successive  mo- 
difications which  the  tenancy  underwent,  before  it  attained 
the  hereditary  state,  and  which  were  now  imitated  by  the 
vassal,  secure  in  the  full  investiture  of  the  fief.  He  did 
not  stop  there,  but,  pursuing  the  precedent  to  its  final 
result,  even  afiected  seigniorial  rank.  Before  the  statute 
law(0  forbad  sub-infeudations,  a  tenant  in  fee  was  com- 
petent to  convey  part,  if  not  the  whole  of  the  fief,  to  a 
stranger  and  his  heirs,  to  be  held  of  the  tenant  making 
the  conveyance  and  of  his  heirs,  just  as  such  tenant  held 
of  /Us  immediate  superior  (m) ;  so  that,  by  means  of  sub- 
grants,  leaving  no  interest  in  the  sub-grantor,  save  the 
right  to  the  dues  and  services,  and  the  possibility  of  the 
return  of  the  land  by  the  forfeiture  of  the  grantee,  or  by 
the  extinction  of  his  heirs,  every  ownership  of  the  fee  was 
capable  of  being  erected  into  a  manor  or  seigniory  (n). 
Thus,  innumerable  petty  lords  sprang  up  between  the 
great  barons  and  the  immediate  tenant  of  the  soil,  inter- 
cepting the  firuits  and  privileges  of  tenure.  But  the 
creation  of  new  seigniories  was  prohibited  in  effect  by  the 
legislature.     Thenceforth  A.,  the  tenant,  by  aliening  the 


(l)  Quia  emptores,  Westm.  3,  Ten.  15;  2  Inst.  65. 
18  Edw.  1,  c.  1,  (1290).     As  to  (n)  A  manor,  if  part  of  the  land 

tenants  in  capite,  see  17  Edw.  2,  was  reserved  by  the  sab-grantor; 

c.  6,  (1324).     As  to  fines  to  the  a  seigniory  in  gross,  if  nothing  but 

Crown  for  alienation,  see  1  Edw.  the  superiority  and  the  services 

3,  c.  12.  was  left  in  the  sub-grantor;  vide 

(m)  Sulliv.  Lect.  418;  Wright's  5  Mann.  &  Ryl.  153  (a). 
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CHAPTBR  I.  tenement  to  B,  and  his  heirs^  or,  in  other  words,  by 
aliening  the  fee,  renounced  his  dominion  for  ever,  and  B., 
the  alienee,  became  immediate  tenant  to  the  lord,  of 
whom  A.,  the  alienor,  previously  held.  The  result  was 
the  same,  if  A.,  the  tenant,  instead  of  conveying  to  B. 
and  his  heirs,  simply  made  a  conveyance  by  which  the 
land  was  destined  to  be  enjoyed  by  B.  for  life,  and  after 
B/s  death,  by  C.  and  his  heirs  ;  for  here,  although  the 
ownership  was  divided  between  B.  and  C.,  yet  the  whole 
fee  was  equally  transferred^  and  all  connection  with  A.^ 
the  conveying  tenant,  as  completely  dissolved :  both  B. 
and  C.  holding  directly  of  the  lord  above.  As  B.  and  C. 
were  equally  strangers,  deriving  title  at  the  same  instant 
from  A.,  the  conveying  tenant,  their  common  donor,  and 
not  the  one  from  the  other,  there  was  no  tenure  as  be- 
tween themselves ;  yet  even  such  contemporaneous  do- 
nees were  connected,  as  will  appear  in  the  sequel,  by  a 
relationship  equivalent,  for  some  material  purposes,  to 
Bnt  lab-teirare  tenure.  But  if  A.,  the  tenant,  sub-granted  the  land 
^d  by  g^-  to  B.  for  a  term  of  years,  or  for  life,  or  in  tail  only,  then, 
i^feresL^^       as  A.,  the  sub-grantor,  parted  with  an  interest  less  than 

the  fee,  tenure  sprang  up ;  B.,  the  sub-grantee,  who  was 
called  tenant  for  years,  or  tenant  for  life,  or  tenant  in 
tail,  holding  the  land  of  A.  and  of  his  heirs,  who  con- 
tinued to  hold,  as  before,  of  the  superior  lord, 
oftbepnctieai  Thus  tcuurc  bouud  together,  by  a  community  of  in- 
edby ten^^   tcrcsts  and  duties,  the   whole  proprietary  body.     So 

strong,  indeed,  was  that  principle,  as  to  impose  even 
upon  the  sovereign  himself  (o)  a  legal  necessity  that  all 
the  landed  possessions  enjoyed  by  subjects  of  the  realm 
should  be  holden,  either  mediately  or  immediately,  of 
HIM ;  but,  after  the  statutory  prohibition,  tenure,  as  be- 

(o)  6  Co.  Bep.  6  b;  9  Co.  Rep.  123  a. 
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tween  subject  and  subject,  could  not,  except  by  licence  (p) 
from  ttie  crown,  (which  was  never  in  fact  obtained),  be 

IVa  ^fC4yi  ^^^®P*  ^y  conveying  an  interest  less .  than  that 
^"  ^^V^'i^the  grantor  was  himself  entitled.  If  A.,  owner 
^Sl^?^^ -^^^V^^^  died  without  leaving  an  heir,  the  land 

iJSJ  (y),  or  returned  to  the  lord — ^to  the  mesne  lord, 

iJlS/eudation,  anterior  to  the  statute,  had  interposed 

14  3eigniory,  if  not,  to  the  king,  as  universal  lord — 

it  re-grant  the  land.     If  A.  conveyed  to  B.  for  remainder, 


I  by  the  same  conveyance  gave  the  land,  imme- 
fter  B.'s  death,  to  C.  for  life,  or  in  tail,  or  in  fee. 


what 


toC 


what 


ssion,  on  the  determination  of  B.'s  interest,  re- 
mer,  (or,  to  speak  more  intelligibly,  passed  on) 
whose  interest  was,  therefore,  called  a  remaindbr, 
and  who  was  himself  called  a  remainder-man.  If  the 
interests  created  by  A/s  conveyance  exhausted  the  fee, 
as  where  the  limitation  to  C,  in  the  preceding  example, 
was  in  fee,  then  the  land,  on  failure  of  such  interests, 
escheated.  But  if  the  interests  created  by  the  conveyance  rbybreiok, 
did  not  exhaust  the  fee,  (as  where,  in  the  same  example, 
the  limitation  to  C.  was  for  life,  or  in  tail  only,)  then  the 
possession,  on  the  determination  of  such  particular  in- 
terests, reverted  or  returned  to  A.,  (or  to  his  heirs,) 
whose  interest  was  therefore  called  a  reversion,  and 
who  was  himself  called  a  reversioner.  Thus  the  fee  was 
held  of  the  lord  of  the  seigniory,  and  the  tenant  owed  a 
species  of  allegiance  to  him,  as  the  supposed  author  of 
the  feudal  donation,  while  every  interest  derived  out  of, 
and  without  conveying  away,  the  fee,  was  held  of  the 
reversioner,  and  the  tenant  was  bound  to  acknowledge  de* 


(/>)  Under  17  Edw.  2,  c.  6.  It 
isy  howeyer,  observablei  that  this 
statute,  which  prohibits  snb-infeu- 
by  crown  tenants  without 


the  Bang's  license,  is  confined  to 
tenants  by  knights'  seryice. 
(9)  Exeidii,  fell  away. 
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CHAPTER  I.    pendence  upon  him,  as  quasi  lord.     Hence  the  principles 
of  tenure  pervaded  (and  they  still,  with  some  few  modifi- 
cations, pervade,)  the  whole  system  of  the  common  law. 
Office  and  im-        The  immediate  taker  of  an  interest  for  his  own  or  for 
Siehoid;^    *   another's  life,  or  in  tail,  or  in  fee,  was  invested,  by  some 

visible  s3anbol,  with  the  feudal  seisin.  He  was  tenant 
of,  emphatically,  the  freehold,  and  was  bound  to  perform 
the  duties  and  maintain  the  integrity  of  the  feud  ;  from 
him,  at  once  the  champion  of  the  seigniory  and  the 
guardian  of  the  tenancy,  the  lord  received  hb  seigniorial 
dues,  and  the  substitute-grantees,  if  any,  expected,  in  due 
season,  the  possession.  The  present  and  expectant  in- 
terests composed  one  fee,  of  which  he  was  the  ostensible 
holder,  and  which  depended  for  its  continuance  on  his 
fidelity  and  vigilance.  As  the  law  dealt  only  in  direct 
and  actual  ownership,  and  the  seisin  consequently  go- 
verned the  title,  the  substitute-grantees  necessarily  sym- 
pathized in  any  disturbance  of  his  freehold, 
—bow  to  be  ve-       In  Order  to  obtain  an  impression,  at  once  accurate 

and  vivid,  of  the  primitive  character  of  the  common 
law,  a  character  which  time  has  modified,  but  not  oblite- 
rated, we  must  accustom  ourselves  to  consider,  that, 
though  land  is  immovable,  yet  the  apparent  possession 
may  pass  from  one  man  to  another  by  actual  delivery ; 
and  that,  upon  this  rude  foundation  of  actual  delivery, 
which  imitated,  so  far  as  the  difierent  nature  of  the  sub- 
ject-matter would  admit,  the  delivery  of  movables,  our 
ancestors  raised  their  system ;  that  possession, — corporeal 
possession,  or  seisiriy — ^was  therefore  the  substantial,  and 
the  only  basis  of  title  and  conveyance  ;  that  the  subject 
of  the  feudal  donation,  the  land  itself,  was  necessarily 
in  the  custody  and  keeping  of  the  primary  grantee,  who 
alone  filled  the  possession,  whether  destined  by  the  grant 
to  terminate  in  himself,  or  to  be  transmitted  through  him 


garded. 
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to  successive  takers;  and  that  his  failure  to  hold  the  craptbri. 
tenement  according  to  the  conditions^  expressly  or  tacitly 
imposed^  could  not  but  defeat  or  endanger  the  enjoy- 
ment of  all^  who  claimed  in  remainder  or  reversion  under 
the  same  gift^  and  whose  rights  were  in  truth  part  and 
parcel  of  his  visible  seisin*  It  is  thus,  by  the  process  of 
simplifying,  and  not  of  refining,  of  reflecting  upon  real 
estate  as  something  the  reverse  of  abstract  and  ideal, 
that  we  discover  the  grounds  and  reasons  of  many  old 
rules ;  rules,  obviously  inapplicable  to  a  stage  of  society — 
a  stage,  indeed,  that  we  cannot  even  now  be  said  to  have 
reached — in  which  rights  to  immovable  property  partake 
of  its  permanent  nature,  and,  protected  alike  from  vio- 
lence and  from  fraud,  repose  securely  on  the  bosom  of 
the  law. 

With  respect  to  interests  of  a  lower  grade  than  for  CompamtiTe 

ff  -II  i*  -1  !•  inaignificance 

life,  as  at  will  or  for  a  term  certam,  they  were  disre-  of  interests  lets 
garded  in  the  pure  feudal  scheme.  The  takers  of  such 
inferior,  and  (even  as  regards  termors  (r))  precarious 
interests,  were  merely  the  serfs  or  husbandry  tenants  of 
the  freeholder ;  and  when,  at  length,  leases  for  terms 
of  years  became  sure  and  general,  such  terms,  however 
long,  and  whether  absolute  or  determinable  with  life,  or 
otherwise,  still  continued  subservient  to  the  freehold. 
Though  grown,  at  this  day,  to  be  of  almost  paramount 
importance,  yet  they  hardly  enter  into  the  discussion  of 
the  first  principles  of  the  common  law. 

The  rules  and  incidents  peculiar  to  tenure  were  many  or  certain  rules 
and  various.     It  will  be  sufficient  for  our  present  purpose  pecoUar  to 

.         _  ,  .    -  ,  tenure. 

to  notice  the  most  important ;  and  these  we  have  in  part 
anticipated.  First,  then,  the  lord  was  entitled  to  demand 
certain  fruits  and  services ;  secondly,  certain  acts  or 
defaults  of  the  tenant,  derogating  from  the  rights  of  the 

(r)  9  Mod.  R.  102, 
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Forfeiture 
plained, 


regards 
lord  and  tenant, 


— tenant  and 
rerenioner, 


— ^tenant  and 

xemalBoer* 

man. 


lord,  induced  a  forfeiture  of  the  tenement ;  thirdly,  the 
feudal  policy  required  an  uninterrupted  tenancy  of  the 
freehold,  forbidding  dispositions  calculated  to  produce  a 
vacancy  or  suspense  of  the  possession,  though  but  for  an 
instant ;  and,  fourthly,  it  also  injoined  an  open  delivery 
of  the  possession,  on  every  transfer  by  the  immediate 
freeholder  of  his  interest  to  a  stranger. 

Of  these  frmdamental  maxims,  instituted  for  the  mutual 
aid  and  defence  of  lord  and  vassal,  that  which  imposed 
forfeiture,  and  that  which  required  a  continuing  tenancy 
of  the  freehold,  are  material  to  be  considered,  with  refer- 
ence especially  to  reversioner  and  tenant,  who  were  treated 
as  standing  in  a  relation  similar  to  that  of  lord  and  vas- 
sal, and  were  subjected  to  similar  rules.  The  doctrine 
of  forfeiture  was  particularly  important.  Forfeiture  was 
a  punishment  inflicted  upon  the  tenant  who  broke  his 
fidelity.  The  feudal  compact  charged  him  with  the  duty  of 
defending  the  possession,  and  of  maintaining  unimpaired 
the  rights  of  the  lord.  If  the  dependent  threw  off  his 
dependence,  if  he  asserted  a  right  more  extensive  than 
that  which  his  grant  imported,  or  attempted  in  any  man* 
ner  to  pluck  the  seigniory  out  of  the  lord's  hands  (s),  the 
compact  was  violated,  and  the  injured  lord  became  en- 
titled to  repossess  himself  of  the  feud.  So,  the  rever- 
sioner was  a  species  of  lord.  If,  therefore,  the  tenant 
for  life,  whose  estate  he  had  created,  did  an  act  tending 
to  divest  or  defeat  the  reversion,  the  law  gave  the  rever- 
sioner an  immediate  right  of  re-entry.  It  likewise  armed 
the  remainder-man  with  a  similar  remedy  for  wrongful 
acts  committed  by  the  particular  tenant  in  possession. 
It  is  true  that  tenure  could  not  subsist  between  the  par- 
ticular tenant  and  the  remainder-man,  as  such,  for,  if  A. 


(«)  Wright's  Ten.  203. 


AND   BFFBCTS   OF   TENURE.  15 

conveyed  to  B.  for  life,  with  a  gift  over,  on  B/s  death,  to  chaptb>  t. 
C.  for  life  or  in  tail  or  in  fee,  the  rent  and  services  were 
due,  not  from  B.  to  C,  the  remainder-man,  but,  if  the  fee 
was  conveyed,  then  from  B.  to  the  lord,  or,  if  less  than 
the  fee  was  conveyed,  then  from  B.  to  A.,  the  rever- 
sioner (t) :  nevertheless  B.  was  bound  to  preserve  the 
possession  for  C,  and  an  act  of  forfeiture  committed  by 
B.  was  punishable  by  the  entrj/  of  C,  whose  consecutive 
right  was  consequently  accelerated  ;  just  as,  in  the  pre- 
vious instance  of  tenant  and  reversioner,  the  forfeiture  of 
the  tenant  was  punishable  by  the  re-entry  of  the  rever- 
sioner, whose  original  dominion  was  thus  restored.  Cer- 
tain assurances  by  a  tenant  for  life  or  for  years,  tending 
to  deprive  the  reversioner  or  remainder-man  of  his  rights, 
occasioned  a  forfeiture ;  and  it  will  presently  appear  that 
the  liability  of  a  tenancy  for  life,  in  particular,  to  such  a 
premature  determination,  sensibly  affected  the  state  of 
titles. 

Several  important  consequences  flowed  from  the  doc-  The  resoit  of 
trines  of  tenure,  attended,  as  they  were,  with  a  perfect  uw. 
unity  of  ownership  and  possession ;  first,  in  regard  to 
the  enjoyment ;  secondly,  in  regard  to  the  modifications 
of  ownership,  or  the  kinds  of  estates  and  interests  which 
might  be  created ;  and,  thirdly,  in  regard  to  the  forms  of 
conveyance* 

FiRST^  as  to  the  enjoyment. — It  is  obvious  that  the  ist,Astothe 
tenant  could  be  deprived  of  his  land  only  by  forcible  *°^*'^™®" 
dispossession  or  false  judgment  of  law,  by  violence  or 
injustice ;  or  by  his  own  dereliction  of  duty.  In  those 
days,  indeed,  owing  to  the  disorderly  state  of  society,  the 
imperfect  occupation  of  the  land,  and  other  causes,  pos- 
sessions were  often  exposed  to  the  rude  invasion  of  stran- 
gers. 

(i)  Ante^  p.  11. 
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CHAPTER  I.         Hence,    the   old  law-writers   are  deeply  conversant 
Dis*eiiiMt,&o.,   with  disseisins,  abatements,  intrusions:  names  for  wrongs 

why  rare  in  ,  ,  " 

later  times.       which  could  rarely  be  successful  in  later  times,  when  the 

right  of  the  true  owner  was  commonly  protected  by  the 
possession  of  his  lessee  for  years,  or  of  his  tenant  from  year 
to  .  year,  (who  superseded  the  old  tenant  at  will,)  and 
when  the  courts  lent  an  unwilling  ear  to  downright  usur- 
pation pleading  the  sanction  of  obsolete  law. 
2ad]7,Asto  Secondly,  as   to  the  modifications  of  ownership. — 

tionsof owner-  Siucc  the  tenancy  was  not  allowed  to  be  vacant  or  in 
'^'^  suspense  for  an  instant,  it  was  essential  to  the  validity 

of  every  conveyance  of  the  freehold  that  it  should  be 
inraUdity  of  made  to  take  immediate  effect.  Thus,  a  conveyance  of 
tibe^hold!  ^  liuid  from  A.  to  B.,  to  be  entered  upon  and  enjoyed  at 
of  Ae  pollwi^  Christmas  next,  was  void  from  the  beginning,  because 
"**"•  the  freehold  could  be  conveyed  by  means  only  of  an  ac- 

tual transfer  or  delivery  of  the  possession ;  but,  in  the 
case  proposed,  the  possession  was  not  intended  to  be  dis- 
turbed till  a  friture  period,  when,  if  such  conveyance  had 
been  allowed,  it  would  have  passed  without  any  contem- 
poraneous solemnity  to  notify  the  change. 
— of  substitn-         On  the  same  principle,  it  was  essential  that  all  substi- 
the"po88c«8ion    tutions,  or,  in  other  words,  designations  of  persons  to 
Tnte^ai?' "     ^^^^  freehold  interests  in  the  land  on  the  determination 

of  prior  interests,  should  be  so  strictly  consecutive  as  not 
to  leave  the  feud  unprovided  with  a  tenant,  even  for  an 
instant.  If,  therefore,  A.  conveyed  to  B.  for  life,  and, 
after  B.'s  death,  and  the  expiration  of  one  year  or  one 
day,  to  C,  the  substitution  of  C.  was  void  from  the  be- 
ginning, because  it  was  not  so  framed  as  to  be  capable  of 
taking  effect  on  the  instant  of  the  determination  of  the 
previous  life-interest,  but  would  necessarily  have  left  the 
possession  vacant  for  a  year,  or  a  day,  after  the  death  of 
— of  sabatita-    B.     And  although  a  substitution  so  framed  as  to  be  ca- 
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pable  of  taking  effect  at  the  moment  in  which  the  posses- 


mination  of  the  previous  interest,  but  only  in  a  (riven  onij.  "••"* "" 

_ '  _  J  tj  poMCiuoD  fell 

event,  was  valid  in  its  creation,  yet,  if  it  could  not  event-  Man  the 
ually  take  efiect  at  that  very  moment,  it  altogether 
fuled.  Thus,  if  A.,  being  life-tenant,  with  a  gift  over, 
on  his  death,  to  his  unborn  children,  forfeited  his  life 
estate  before  the  birth  of  a  child,  the  destination  in  favour 
of  his  children  fell  to  the  ground ;  and  so,  if  A.,  being 
life-tenant,  with  a  gift  over,  on  his  death,  to  the  unborn 
children  of  B.,  either  committed  an  act  of  forfeiture,  or 
died,  before  a  child  of  B.  came  into  existence,  no  child 
of  B.  could  possibly  take  the  benefit  of  the  gift.  As 
the  tenancy  would  not  endure  even  a  momentary  pause, 
the  next  successor  immediately  stepped  into  the  feud, 
and,  agreeably  to  the  principles  already  explained,  the 
possession,  having  once  vested  in  him,  could  not  be  di- 
vested without  his  solemn  act,  nor  consequently  shift 
to  an  after-bom  child.  Upon  the  same  principles,  too, 
if  the  possession  once  vested  in  a  child  or  children,  born, 
of  course,  before  the  determination  of  the  life-interest,  it 
became  absolutely  Sxed,  to  the  exclusion  of  a  child  or 
children  afterwards  bom. 

These  substitutions  answered  to  the  description  alrea-  Remunderi 
dy  given  of  a  remainder.     If  the  object  of  a  remainder,  inu^hdtnd 
or,  in  other  words,  the  person  to  take  under  it,  was  as-  **■"'*"'' 
certained,  it  was  said  to  be  vested;  if  unascertained,  it  was 
said  to  be  contingent.     Thus,  when  A.  conveyed  to  B.  for 
life,  and  destined  the  land,  on  the  determination  of  B.'s 
interest,  to  be  enjoyed  by  C.  and  his  heirs,  (instead  of 
reverting  or  returning,  as,  in  the  absence  of  such  a  desti- 
nation, it  would  have  done,  to  A.  the  former  ovmer),  the 
reminder  to  C,  a  person  ascertained,  was  vested ;  for  of 
him  it  might  be  certainly  predicated,  that,  were  the  par- 

VOL.  1.  c 
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CHAPTER  I.  ticular  tenancy  at  an  end,  he  would  be  the  person  entitled^ 
under  the  remainder,  to  assume  the  possession,  and  he 
had,  therefore,  a  fixed  and  presently  disposable  right  to 
the  future  enjoyment  of  the  fee.  But,  under  a  conyey- 
ance  to  B.  for  life,  with  a  gift  over,  on  his  death,  if  C. 
should  survive  him,  to  C.  in  fee,  the  remainder  was  conr 
tingent,  because  the  survivorship  of  C.  was  requisite  to 
constitute  him  the  remainder-man  described.  Here, 
on  the  determination  by  forfeiture  of  B.'s  life-interest, 
before  the  death  of  C,  the  remainder  must  have  failed, 
notwithstanding  that  eventually  C.  should  survive  B.; 
for  the  event,  happening  after  the  determination  of  the 
particular  estate,  would  have  come  too  late  (u).  So,  in 
each  of  the  two  examples,  furnished  by  the  preceding 
paragraph,  of  gifts  to  uf^om  children,  the  remainder 
was  contingent ;  though  not,  in  a  legal  point  of  view, 
more  obviously  or  otherwise  contingent  than  in  the 
above  instance  of  the  gift  to  C,  if  he  should  survive 
B.,  the  life-tenant ;  for  there,  on  the  determination  of  the 
life-interest,  C,  not  having  survived  B.,  and  not  there- 
fore answering  the  given  description,  was  not  in  being 
for  the  purpose  of  taking  under  the  remainder.  In 
the  first  of  those  two  examples,  the  remainder  was  liable 
to  be  defeated  by  the  act  of  the  life-tenant,  his  forfei- 
ture ;  in  the  second,  as  well  by  his  act,  as  by  the  act 
of  God,  his  death.  Consequently,  the  doctrine  of  con- 
tingent remainders  became  an  important  and  interesting 
head  of  the  law  of  real  property.  That  doctrine  ab- 
stracted ft'om  the  learning  commonly  found  in  connec- 
tion with  it,  will  be  readily  mastered  by  the  student  who 
first  clearly  apprehends  the  nature  of  a  remainder, — ^re- 
quiring, as  it  always  does,  that  the  right  to  the  posses- 
sion, as  between  the  particular  tenant  and  the  remainder- 
man, shall  accrue  on  the  instant  of  the  determination  of  the 

(u)  See  Doe  r.  Gataere,  5  Bing.  N.  C.  609,  617. 
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particular  estate,  whenever  and  by  what  means  soever  it  chapter  i. 
maj  determine — and  who  then  associates  in  his  mind  the 
circmnstance  of  uncertainty  whether  the  remainder  will 
be  supplied  with  a  taker  in  time  to  satisfy  that  inflexible 
requisite.  The  result  will  be  a  remainder,  limited  to  take 
eflfect  on  the  happening  of  a  given  event ;  and  since  that 
event,  whether  in  itself  certain,  (as  the  death  of  A.),  or 
uncertain,  (as  the  birth  of  a  child  of  A.),  may  not  happen 
before,  or  in  the  instant  of  the  determination  of  the  par- 
ticular estate,  the  remainder  may  never  take  effect,  and 
is,  therefore,  a  contingent  remainder— a  gift,  not  merely 
postponed  in  point  of  enjoyment,  but  suspended  in  point 
of  interest.  It  is  almost  superfluous  to  observe,  that 
when  land  was  conveyed  to  A.  for  life,  and  after  his  death, 
to  B.,  the  gift  to  B.,  although  not,  in  terms,  limited  to 
arise  on  the  determination  otherwise  than  by  death  of 
the  tenancy  for  life,  was  yet  a  vested  remainder.  The 
^ft  being  expressed,  and  properly  expressed,  to  take  ef- 
fect in  possession  on  the  regular  determination  of  the 
particular  estate,  by  the  dropping  of  the  life,  conformed 
to  the  description  of  a  remainder ;  and  the  capacity  of  so 
taking  effect  on  the  premature  determination  of  that 
estate,  by  forfeiture  or  otherwise,  was  only  a  legal  inci- 
dent tacitly  included  in  the  limitation  of  every  remainder. 

The  rule  of  tenure  already  stated  interdicted  alike  all  SMfting  dispo* 
destinations  calculated  to  suspend  the  possession  of  the  "  **""'  ^°' 
freehold,  and  all  destinations  calculated  to  shift  that  pos- 
session from  one  man  to  another  without  those  solemn 
observances  which  the  law  had  ordained  for  the  transfer 
of  the  feud. 

In  trutH,  the  same  general  principles  governed  every  General  pnnei- 
disposition  of  the  freehold :  the  necessity  of  a  tenancy  L^mustnted. 
always  full,  and  of  a  public  ceremony  to  change  the  pos- 
session.    If  the  law  had  sanctioned  a  gift  to  B.  from 

c2 
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CHAPTER  I.  Christmas  next,  or  to  A.  for  life,  with  a  gift  over,  to  take 
effect  at  the  end  of  a  year  after  A.'s  deaths  in  favour 
of  B.,  the  one  or  the  other  of  those  principles  must  have 
been  violated ;  for  the  possession  either  must  have  been 
left  open  until  Christmas,  or  until  the  year  expired,  or, 
if  filled  up,  must  at  Christmas,  or  at  the  end  of  the 
year,  have  shifted  unobserved  to  B.  Again,  if  the  law, 
upon  a  conveyance  to  A.  for  life,  with  a  gift  over  to 
his  future  children,  had  permitted  such  gift  to  take 
effect  in  favour  of  children  coming  into  being  at  any 
period,  whether  before  or  after  the  determination  of  his 
life  interest  by  forfeiture ;  or  if,  upon  a  conveyance  to 
A.  for  life,  with  a  gift  over  to  the  ftiture  children  of  B., 
the  law  had  permitted  such  gift  to  take  effect  in  favour 
of  children  coming  into  being  at  any  period,  whether 
before  or  after  the  determination  of  A/s  life  interest  by 
death  or  forfeiture,  the  one  or  the  other  of  the  same  prin- 
ciples would  have  been  in  danger  of  repeated  violation. 
There  might  have  been  no  child  born  before  the  failure 
of  the  life  interest  so  failing  in  the  parent's  lifetime ;  in 
which  case  the  possession  would  either  have  remained 
vacant,  or,  if  filled  up,  have  been  liable  to  shift  secretlv/ 
to  an  afterborn  child.  The  gift  to  such  child,  too,  if  for 
life  or  in  tail  only,  might  have  spent  itself  by  the  death, 
or  the  death  and  failure  of  issue  of  the  child,  before  the 
birth  of  another  child,  when  the  same  state  of  things 
would  have  recurred.  Besides,  if  the  number  of  children 
had  varied  from  time  to  time,  the  title  to  the  possession 
would  have  fluctuated,  opening  or  contracting  as  the  ob- 
jects increased  or  diminished,  without  any  promulgation 
of  the  change.  This  last  example  affords  a  complete 
illustration  of  the  position,  that  as  well  destinations  sus- 
pending the  possession,  as  destinations  shifting  the  pos- 
session, were  inadmissible. 
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However,  the  law  di J,  as  we  have  seen,  allow  of  a  con-     chapter  i. 
veyance  to  A.  for  life,  with  a  ffift,  to  take  final  effect  on  Remiindew, 

.  .  .        .  ...  the  only  subeti- 

the  immediate  determination  of  his  life  interest,  to  B,,  or  tutions  raiid  at 

the  common 

to  the  fiiture  children  of  A.,  or  to  the  future  children  of  Uw,  and  why 
B.  (i.  e.  children  coming  into  existence  before  the  drop- 
ping of  the  life  interest).  On  such  a  conveyance,  the 
possession  was  openly  delivered  to  A.,  the  primary  gran- 
tee, to  be  held  and  transmitted  according  to  the  tenor  of 
the  destination,  which  was  simple  and  continuous.  His 
death,  or  an  act  of  forfeiture  committed  by  him,  being 
the  only  means  by  which  his  life  interest  could  determine, 
and  the  possession  move  to  B.,  or  to  the  children  of  A.,  ^ 

or  to  the  children  of  B.,  this  species  of  substitution  pre- 
cluded the  secret  introduction  of  a  new  tenant :  whereas, 
under  a  shifting  disposition  (as  to  A.  in  fee,  and  if  B. 
should  pay  to  A.  a  sum  of  money,  then  to  B.  in  fee),  the 
possession  might  have  been  changed  by  a  clandestine  act. 
In  the  feudal  times,  indeed,  complex  dispositions  were  at 
once  unsuited  to  the  policy  of  the  law,  and  uncalled  for 
by  the  state  of  society.  Substitutions  answering  to  the 
description  already  given  of  a  remainder  abundantly 
satisfied  the  simple  wants  of  that  era,  without  contra- 
vening the  principles  of  tenure. 

The  owner  of  a  remainder  or  reversion  was  placed,  in  Dispoddons 

by  the  free- 
regard  to  the  disposition  of  his  interest,  under  the  same  holder  in  poi- 

session  y  and  by 

restrictions  as  the  freeholder  in  possession.     He   could  a  remainder- 
not  grant  his  expectant  right  to  A.  from  Christmas  next,  '?^^£ 
or  to  the  unborn  children  of  B.,  or  to  A.  for  life,  and  ume  mUi.^ 
after  A.'s  death  and  one  year  to  B. ;  nor,  in  short,  make 
any  of  the  prohibited  dispositions  already  described.     It 
is  true,  that,  upon  the  transfer  of  a  remainder  or  rever- 
sion, there  could  not,  as  upon  the  transfer  of  the  freehold 
in  possession,  be  an  actual  delivery  of  the  subject ;  but 
we  shall   learn  in  the  sequel  that  an  equivalent  cere- 
mony was  provided,  which  rendered  it  necessary  that 


substitutioD,  to 
create  a  re- 
mainder. 
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CHAPTER  I.  there  should  be  a  present  grantee.  Indeed^  such  dispo- 
sitions  of  the  expectant  possession  would  have  been  pro- 
ductive of  the  very  mischiefs  sought  to  be  prevented, 
since,  if  the  possession  (in  the  case  first  put)  had  &llen 
before  Christmas,  the  land  must  either  have  been  un- 
tenanted till  Christmas,  or  have  remained  with  the 
grantor  till  that  period,  and  then  have  tacitly  shifted 
from  him  to  the  grantee, 
oftheneces-  On  cvcry  convcyauce,  therefore,  whether  of  the  actual 
iSt  gfMvtee,"  possession,  or  of  the  present  right  to  the  future  posses- 
temponineoua  siou,  there  must  have  been  an  immediate  grantee,  capa- 
ble of  receiving  the  transfer ;  and  his  substitutes,  if  any, 
must  have  been  designated  at  the  same  time  to  suc- 
ceed continuously  as  remainder-men,  in  regular  order, 
without  any  cessation  or  disturbance  of  the  possession. 
Now  if  A.,  the  freeholder  in  possession,  conveyed  to  B. 
for  life,  and,  as  part  of  the  same  transaction,  destined  the 
land  on  B.'s  death  for  his  unborn  children,  that  desti- 
nation, although  contingent,  yet  being  capable  of  even- 
tually taking  effect  on  the  determination  of  B.'s  life 
estate,  was,  as  we  have  shown,  a  valid  remainder.  But 
if  A.  conveyed  to  B.  for  life,  stopping  there,  then  the 
right  to  the  land  after  B.'s  death,  being  undisposed  of 
by  the  conveyance,  reverted  to  A.  the  grantor ;  and  if 
A.,  by  a  distinct  conveyance,  afterwards  granted  that 
right,  namely,  his  reversion,  to  the  unborn  children  of  B., 
the  grant  was  absolutely  void.  The  reason  of  the  differ- 
ence will  appear  from  what  has  been  already  said.  In  the 
former  case  there  was  a  present  grantee  (B.),  to  whom  the 
possession  was  openly  delivered,  to  be  held  for  the  benefit 
of  himself  and  his  unborn  children,  according  to  the  tenor 
of  the  destination ;  while,  in  the  latter  case,  there  was  a 
substantive  gift  to  non-existing  objects,  so  that  the  very 
basis  of  a  valid  grant  was  wanting.  These  examples 
illustrate  as  well  the  distinction  between  a  remainder  and 
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a  reversion^  as  the  distinction  between  a  future  destina*     cHArrgR  i. 
tion  good  in  law  as  a  remainder,  and  a  future  destination 
unsupported  by  a  particular  estate  of  freehold,  and  there- 
fore void  in  law. 

It  is  true,  that  a  conveyance  might  have  been  made  Estates  might 
subject  to  the  performance  of  a  condition,  but  the  rules  not  nised,  by 
in  regard  to  conditions  were  equally  contracted.     If  ^m^  <>*«»»- 
A.  conveyed  to  B.  on  the  condition  of  his  (B.'s)  pay- 
ing 10/.  to  C,  a  stranger,  at  Lady-day  next,  and  B. 
failed  to  pay  the  money,  C,  to  whom  it  was  made  pay- 
able, was  without  redress ;  for  the  law  gave,  and  strict- 
ly confined  the  remedy  to  the  grantor  (A.)  and  his  heirs, 
who  retained,  as  incidental  to  his  original  dominion,  the 
right  of  punishing  the  breach  by  resuming  the  land. 
That  remedy,  which  was  in  one  respect  too  narrow,  was 
in  another  too  sweeping ;  for  the  law,  while  it  enabled 
the  grantor  and  his  heirs  alone  to  take  advantage  of  the 
breach,  attributed  to  his  or  their  re-entry  the  effect  of 
defeating  the  conveyance  altogether.     By  entry  for  a  Different  efi«ct 
forfeiture,  incurred  when  the  particular  tenant  failed  in  forfeiture^^Ind 
his  implied  duty  to  those  in  remainder  or  reversion,  the  ^nditio^  ^^ 
title  under  the  conveyance  creating  the  duty  was,  ex-    '^  *^ 
cept  in  regard  to  the  interest  of  the  wrong-doer,  restored ; 
but  by  re-entry  for  an  express  condition  broken,  the  title 
under  the  conveyance  imposing  the  condition  was  entirely 
overthrown.     It  followed,  that  though  the  estate  of  B. 
(in  the  preceding  example)  might  be  defeated  by  means 
of  the  condition,  yet  that  a  gift  over  to  C,  to  take  effect 
on  breach  of  the  condition,  would  have  been  bad,  and 
that  the  possession,  therefore,  could  not  be  shifted  from 
one  man  to  another  by  such  agency  {x). 

Thirdly,  as   to  the  forms  of  conveyance  (a  subject  sHiy.— as  to 
which  we  have  been  obliged  in  some  degree  to  anticipate).  TOnTeJmnwf 

{x)  Sugd.  Gilb.  Uses,  Introduction. 
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Ordinarj  u- 
surancea. 

Feoffment. 


EXCBAMGE. 


Lbabe. 


RSLSASB. 


— Since  conveyances  were  either  of  the  present  possession, 
or  of  the  present  right  to  the  future  possession,  immedi- 
ately on  the  determination  of  some  existing  interest,  these 
all  had  respect  to  the  corporeal  subject,  the  soil.  The 
ordinary  assurances  were — First,  a  feoffment,  which 
passed  the  immediate  freehold,  being  a  visible  transfer 
of  the  possession  or  seisin  of  the  feud,  by  the  ceremony 
(technically  called  livery  of  seisin)  of  delivering  upon  the 
land,  in  the  presence  of  witnesses,  a  detached  portion 
of  the  soil^  or  some  other  symbol ;  a  solemn  investiture, 
which,  while  the  art  of  writing  was  rare,  supplied  the 
only  evidence  of  the  transaction,  and  which,  although 
written  evidence  was  afterwards  required  by  statute  (y), 
still  continued  to  be  the  essence  of  the  conveyance. 
Secondly,  an  exchange,  by  which  two  owners,  equal 
in  regard  to  the  quality  of  their  interests,  bartered  land 
for  land,  completing  the  mutual  transfer,  where  the 
exchange  was  of  lands  in  possession,  by  entry  without 
livery  (notwithstanding  that  the  freehold  was  concerned), 
and,  except  in  particular  cases,  without  deed.  Thus  A., 
seised  in  possession  for  life  or  in  fee  of  Blackacre,  agreed 
to  give  it  to  B.,  in  exchange  for  Whiteacre,  of  which  B. 
was  also  seised  in  possession  for  life  or  in  fee ;  each 
party  entered  on  the  other's  land,  and  the  effect  was 
equivalent  to  that  of  reciprocal  feofiinents.  Thirdly,  a 
LEASE  (or  demise),  by  which  a  term  of  years  was  derived 
out  of  some  greater  estate,  and  which  was  completed  by 
the  actual  entry  of  the  lessee  upon  the  land.  Fourthly, 
a  RELEASE,  which  enlarged  the  interest  of  a  tenant  for 
life  or  for  years  (^z),  by  superadding  the  expectant  inter- 


(y)  Stat,  of  Frauds,  29  Car.  2, 
c.  3. 

(z)  A  mere  tenant  at  will  was 
also  capable  of  a  release,  but  not 


a  tenant  at  8u£ferance.  Co.  Litt. 
270.  b.  Vide  tamen  2  Thomas's 
Co.  Litt.  506  (K.  3.). 
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est  of  the  next  remainder-man  or  of  the  reversioner,  or  a     chapter.!. 
portion  of  that  interest,  and  which,  as  the  ceremonies  of 
livery  and  entry  were  inapplicable,  was  effected  by  the 
solemnity  of  a  deed,  (i.  e.  an  instrument  under  seal). 
Thus  A.,  seised  for  life,  or  only  possessed  for  a  term  of 
years,  with  remainder  or  reversion  to  B.  in  fee,  on  pur- 
chasing the  remainder  or  reversion,  accepted  a  release 
from  B.,  and  so  enlarged  his  (A.'s)  previous  estate  to  a 
fee.     Fifthly,  a  surrender,  by  which  a  tenant  for  life  Sorrbndbr. 
or  for  years  yielded  up  or  restored  his  interest  to  the 
person  next  in  remainder  or  reversion ;   the  law  dis- 
pensing with  livery  and  entry,  but  in  some  cases  requir- 
ing a  deed.     Thus  A.,  seised  or  possessed  for  life,  or  for 
years,  with  remainder  to  B.  in  fee,  surrendered  his  in- 
terest to   B.,  whose  fee  absorbed  the   surrendered  in- 
terest, and  whose  right  to  the  enjoyment  was  conse- 
quently accelerated.     Sixthly,  a  grant,  by  which  the  grakt. 
interest  under  a  remainder  or  reversion  was  aliened  to 
a  stranger  (i.  e.  a  person  incapable,  fromi  not  being  pre- 
viously in  the  tenancy,  of  accepting  a  release  or  a  sur- 
render), and  which,  since  a  remainder  or  reversion  did 
not  admit  of  livery  or  entry,  the  law  required,  not  only 
to  be  made  by  deed,  but  to  be  perfected  by  the  attornr 
ment  or  submission  of  the  particular  tenant  to  the  grantee, 
as  his  future  lord  (a).     Seventhly,  an  assignment,  by  Assiommewt. 
which  a  term  of  years,  or  any  other  interest  less  than 
freehold,  already  created,  was  transferred  to  a  stranger, 
who,  as  the  ancient  law,  concerned  chiefly  about  the 
dignity  of  the  freehold,  took  small  account  of  such  in- 
ferior interests,  needed  no  deed  or  other  solemnity  to 
perfect  his  title  (A).     This  distribution  of  common  law 

(a)  Ante,  11;   post,  29.     At«     attornments  hj  tenants,  see  11 
tornment  is  taken  awaj  by  4  &  5      Geo.  2,  c.  19,  s.  1 1). 
Anne,c.  16,8.  9.  (As  to  fraudulent         {b)  Post,  Vol.  2,  n.  (38). 
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CHAPTEK  I.  assurances  (c)  may  be  thought  to  require  some  correc- 
tion^ inasmuch  as  the  term  feoffment  was  confined,  in 
its  strict  acceptation,  to  the  feudal  donation  of  the  fee  {d), 
as  distinguished  from  a  conveyance  creating  an  estate 
tail,  which  was  called  a  gift  in  tail,  and  from  a  convey- 
ance creating  an  estate  for  life,  which  was  called  a  lease 
for  life;  while  the  term  assignment  extended  to  the 
transfer  of  an  estate  for  life,  as  well  as  of  an  estate  for 
years  {e)  :  but  since  livery  was  no  less  essential  to  pass 
the  immediate  freehold  for  life  or  in  tail,  than  to  pass  the 
immediate  fee  itself,  to  a  stranger,  the  distribution  here 
adopted  is,  perhaps,  the  most  agreeable  to  the  ordinary 
practical  import  of  the  terms. 
General  char.  This  systcm  of  convcyaucing  distinguished  between 
dTnaiy  system'  transfers  of  the  present  possession,  and  transfers  of  the 
higT"^*^*"^"    present  right  to  the  future  possession ;  also  between  the 

possession,  or  rather  the  seisin,  of  the  freeholder,  and  the 
possession  of  the  mere  farmer  or  occupier ;  and  again, 
between  transfers  to  persons  already  connected,  in  point 
of  tenure,  with  the  land,  and  transfers  to  mere  strangers ; 
prescribing  solemnities,  differing  in  their  nature  and  de- 
gree,  according  to  the  exigencies  of  the  several  cases,  as 
livery,  entry,  attornment,  deed ;  solemnities,  by  which,  in 
the  simplicity  of  those  times,  the  alienation  was  rendered 
sufficiently  notorious  and  certain.  Writing  was  neces- 
sary only  where  a  deed  was  necessary ;  and  though,  in 
later  times,  the  le^slature  (/),  to  prevent  the  mischiefi 
incident  to  verbal  testimony,  injoined  writing  (jg)  in  all 
transactions  concerning  land  (except  leases  for  a  very 
short  term,  at  a  given  quantum  of  rent),  yet,  as  sealing 

(c)  Post,  Vol.  2,  Part  i.  (/)  29  Car.  2,  c.  8. 

{d)  Madd.  Fonn.  Angl.  Diss.,         (p)  As  to  tignifig  see  1  Shep. 

p.  4.  Touch,  hj  Prest.  2;    Id.  b^y  n. 

{e)  Dougl.  Rep.  187.  (24). 
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was  not  injoinedj  a  deed  is  generally  necessary  at  this    chapter  i. 
day  only  where  it  was  necessary  at  the  common  law. 

The  list  of  the  common  assurances  of  the  realm  will  Extnordinaiy 
he  complete,  if  we  add  assurances  by  matter  of  record. 
These  were,  first,  a  fine,  which  bound  the  interests  of  Fine. 
married  women,  and,  with  the  aid  of  the  statute  law  (h), 
barred  adverse  rights,  and  defeated  the  succession  of 
heirs  in  tail ;  secondly,  a  recovery,  of  force  to  disappoint  Recoteet. 
as  well  heirs  in  tail  as  all  posterior  claimants,  and  to  cut 
the  knot  of  the  strictest  settlement.  Fines  and  recoveries 
were  suits  in  the  Court  of  Common  Pleas,  by  which  a 
title  was  gained  under  the  sanction  of  a  solemn  proceed- 
ing on  record  (i).  These,  in  process  of  time,  came  to  be 
considered  as  merely  modes  or  forms  of  conveyance,  but 
endued  with  extraordinary  efficacy,  and  surrounded  with 
much  technical  mystery.  In  this  state  they  continued 
to  survive  the  reasons  and  the  learning  on  which  they 
were  originally  founded,  till  a  recent  statute  (k)  (of  which 
we  shall  treat  at  large  in  a  subsequent  chapter,)  totally 
abolished  them,  transfering  their  really  valuable  func- 
tions to  a  conveyance  by  deed,  attended  with  certain 
forms  of  acknowledgment  or  inrolment,  or  both. 

It  has  been  observed,  that  certain  assurances  by  the  Tordoas  usur- 
tenant  of  a  limited  interest  occasioned  a  forfeiture  of  that  effect.'*"^  ^^^^ 
interest.  Those  assurances  were  fines  and  recoveries, 
releases  with  warranty,  and  feofiments,  either  purporting 
to  convey  an  interest  more  durable  than  that  to  which 
the  tenant  was  justly  entitled,  or  otherwise  amounting 
to  a  solemn  disclaimer  of  the  title  under  which  he  held. 
Thus,  if  a  tenant,  for  life  or  for  years,  sufiered  a  re- 
covery (J),  or  assumed,  by  fine  or  feofiment,  to  alien 

(A)  4  Hen.  7,  c.  24;  32  Hen.  8,      Chap.  y. 

c.  36.  (0  JDotf  V.  Oataere,  5  Bing.  N. 

(t)  Post,  Chap.  V.  C.  609. 

(i()  3  ft  4  Wfll.  4,  c.  74.    Post, 
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the  fee,  he  forfeited  the  tenement^  because  by  such  an  act 
he  repudiated  the  tenancy,  and  derogated  from  the 
rights  of  the  persons  claiming  in  remainder  or  reversion. 
Such  conveyances  were  called  tortiotcs,  or  wrongful. 
Though  when  the  feudal  policy  ceased  to  be  the  policy  of 
the  country,  every  reason  seemed  to  vanish  for  ascribing 
to  any  assurance  by  the  owner  of  a  partial  interest  an 
operation  more  forcible  than  that  of  simply  transferring 
such  interest,  yet  still  the  law  inflexibly  declared,  that  if 
A.,  to  whom  land  was  given  for  life,  with  a  gift  over  on 
his  death  to  B.,  assumed  to  convey  by  feoffment  to  C. 
and  his  heirs,  A.  forfeited  his  life  interest,  and  B.  became 
entitled  to  take  immediate  possession  of  the  land.  In 
order  to  account  for  this  result,  we  are  obliged  to  retrace 
the  history  of  society  up  to  that  remote  and  lawless 
period  when  the  lord  confided  the  possession  to  his  vas- 
sal upon  the  express  or  implied  condition  that  the  tenant 
should  preserve  and  restore  it ;  a  condition  broken  by  his 
attempt  to  establish  a  stranger  in  the  tenancy,  or  a  foreign 
lord  in  the  seigniory.  The  lord,  indeed,  was  no  longer 
permitted  to  re-enter,  unless  the  land  escheated  for  want 
of  heirs ;  his  remedy  for  the  fruits  of  tenure,  as  chief- 
rents,  heriots,  services,  being  by  distress  (m)  ;  but  a  right 
similar  to  that  which  the  lord  had  lost  was  still  exercised 
by  the  remainder-man  or  reversioner. 

Enough  has  been  said  of  the  feudal  policy  to  render  it 
almost  superfluous  to  add,  that  testamentary  dispositions 
(except  so  far  as  local  customs  authorized  such  disposi- 
tions of  socage  lands  in  some  ancient  cities  and  boroughs) 


(m)  52  Hen  3,  c.  22.  If,  how- 
ever,  the  tenant  ceased  to  pay  rent 
for  two  years,  there  being  no  suf- 
ficient distress  upon  the  land,  the 
lord  might  have  had  a  writ  of  ces- 


savit per  biennium  and  recovered 
the  fee.  (6  £d.  1,  c.  4;  13  Ed.  1, 
c.  21).  But  see  3  &  4  WiU.  4, 
c.  27,  s.  36.  Such  details  are  pur- 
posely avoided  in  the  text. 
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were  wholly  interdicted.     To  have  permitted  the  transfer     chapter  i. 
of  the  tenement  by  will  would  have  been  to  sacrifice  the 
principles  already  developed,  together  with  the  valuable 
fruits  of  tenure  arising  from  descents. 

Since  the  modifications  of  property  were  so  few  and  Alleged  BimpU- 

city  and  wfety 

so  simple,  and  since  either  livery,  entry  upon  the  land,  of  the  common 
attornment,  or  matter  of  record,  was  essential  to  every 
disposition,  our  ancestors  were  necessarily  strangers  to 
the  intricacies  of  modern  titles,  and  to  that  perfect  se- 
crecy and  ease  with  which  rights  to  real  estate  may  now 
be  created,  transferred,  varied,  or  defeated. 

But  in  speaking  of  the  notoriety  which  formerly  at-  Bat  the  pubu- 

city  of  livery 

tended  the  transfer  of  land,  we  must  be  understood  to  and  attornment 

...  1  •     t        J  n       y  j'li*         declined  with 

pomt  at  a  very  early  period,  when  feuds  were  still  mam-  the  feudal 
tained  in  all  their  purity  and  strictness.  Then  every  '^'  "^ 
manor  presented  a  little  society  of  warriors  and  husband- 
men, combined  for  mutual  defence  and  support.  As  such 
a  league  naturally  required  that  a  new,  and  perhaps  un- 
firiendly,  associate  should  not  be  introduced  without  the 
privity  of  the  lord  and  his  existing  tenants,  livery,  on 
the  transfer  of  the  feud,  was  a  solemn  installation,  wit- 
nessed and  sanctioned  by  the  federal  body.  As  the  same 
compact  equally  required  that  a  strange  lord  should  not 
be  imposed  upon  the  tenants  against  their  will,  attorn- 
ment, on  the  transfer  of  the  seigniory,  was  the  open  adhe- 
sion of  the  vassals  to  the  new  chief.  In  either  case,  the 
transaction  was  recorded,  or  at  least  promulgated,  in 
the  court  of  the  seigniory  («).  While  substitutions, 
or,  in  other  words,  remainders  expectant  on  particular 
estates,  were  either  unknown  or  extremely  rare,  and 
while  a  conveyance,  therefore,  was  merely  a  transfer  firom 
one  individual  to  another  of  the  present  possession,  which 

(n)  Vide  ante,  p.  9,  (n). 
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carried  with  it  all  the  rights  consistent  with  the  then 
limited  notions  of  ownership,  perfect  publicity  was  in- 
sured. But  when  the  feudal  rigour  began  to  abate,  when 
alienation  grew  more  frequent,  and  artificial  modifica- 
tions of  property  were  engrafibed  on  the  seisin,  livery  and 
attornment  lost  much  of  their  solemnity.  The  possession 
was  now  delivered  in  the  presence  of  only  a  few  casual 
witnesses,  and  if  the  land  was  destined  to  be  enjoyed  by 
A.,  the  feoffee,  during  his  life,  and  after  his  death  by  B. 
and  his  heirs,  the  intention  was  either  declared  by  parol 
(i.  e.  by  word  of  mouth),  or  by  an  unrecorded  instrument, 
called  a  charter  of  feoffinent  (o).  Thus,  neither  the 
change  of  possession,  nor  the  nature  of  the  destinaticHi, 
was  su£Sciently  promulgated.  Again,  if  B.  afterwards, 
in  the  lifetime  of  A.,  made  a  deed  of  grant  ( p)  of  his 
(B.'s)  remainder  in  the  land,  the  attornment  (q)  or  con- 
sent of  A.,  the  life-tenant,  was  sufficient  to  complete 
the  transaction.  Thus,  a  right  to  the  future  possession, 
which  had  been  privily-created,  was  yet  more  privily, 
though,  in  point  of  proof,  more  certainly,  aliened. 
Hence,  long  before  the  introduction  of  uses,  of  which 
we  are  presently  to  speak,  complaints  were  not  wanting 
of  secret  assurances  of  land. 

Large  deductions  must,  therefore,  be  made  from  the 
praise  lavished  on  the  ancient  common  law,  when  its 
provisions  are  said  to  have  promoted  security  of  enjoy- 
ment, simplicity  of  title,  and  notoriety  of  transfer.  As 
civilization  advanced,  it  proved  less  and  less  sufficient 
to  attain  those  favourite  objects  of  its  founders,  while  it 
was  manifestly  ill-adapted  to  meet  the  growing  demands 
of  freedom  and  commerce.     The  rules  of  ownership  and 


(o)  Post,  Vol.  2,  Part  i. 
(jpl)  Ante,  p.  25. 


(q)  As  to  which,  see  6  Nev.  & 
Man.  635,  (a). 
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modes  of  assurance  which  we  have  endeavoured  to  ex-  chaftbr  i. 
plain,  composed  an  unbending  and  oppressive  code,  utter- 
ly inadequate  to  the  extended  views  and  complicated 
interests  of  an  intelligent  and  wealthy  community.  The 
progress  of  society  called  for  a  more  pliant  and  liberal 
policy. 

But  as  the  genius  of  those  institutions  which  have  en-  orthenatare 
gaged  our  attention  mingles  with  the  history  of  every  sub-  the  inflaence 

X  •  X  X  1  'Ml  j«       exerted  by  ten- 

sequent  improvement,  we  must  carry  along  with  us  a  dis-  are  at  thit  day. 

tinct  impression  of  their  peculiar  character.  Tenure, 
with  an  aspect  greatly  softened,  indeed,  yet  strongly 
retentive  of  its  primitive  features,  has  continued  to  pre- 
side over  the  system.  Its  reasons,  its  forms,  and  its 
language  have  pervaded  the  law  of  property,  to  an  ex- 
tent &r  exceeding  the  limits  of  their  original  and  appro- 
priate field.  We  should  at  once  perceive  them  practically 
influencing,  in  a  greater  or  a  less  degree,  not  only  the 
equitable  interests,  of  which  we  are  about  to  treat,  but 
even  subjects  of  property  wholly  uncongenial,  were  we 
not  diverted,  by  our  very  familiarity  with  the  results,  from 
investigating  the  causes.  We  are  accustomed  to  speak 
of  estates  in  the  equity  and  conveyances  of  the  equity, 
as  regards  real  estate ;  of  tenancies,  remainders,  and  re- 
versions in  mere  personal  chattels ;  and  to  insert  clauses 
of  habendum  and  tenendum  in  the  transfer  of  even  an 
equitable  right  to  a  money  ftmd,  without  being  struck  by 
the  misapplication  of  forms  and  terms  derived  from  the 
ancient  donation  and  investiture.  In  proportion  as  the 
feudal  policy  declined  in  real  power,  it  seems  to  have  en- 
larged its  nominal  dominion,  spreading  itself  abroad  in 
modes  and  phrases,  and  thus,  in  almost  every  transaction 
connected  with  property,  suggesting  the  remembrance  of 
its  once  vigorous  and  undivided  rule. 
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introductioii  of      HiTHERTo  the  system  was  purely  possessory^  founded 
Mulundei'thr  Oil  the  direct  dominion  over  the  land.     An  important 
'**°**  ^    *      change  was  effected  by  the  introduction  of  equitable  in- 
terests^ founded  on  confidence  in  the  person.     The  estate 
of  the  old  common  law  proprietor  was  actual  and  mani- 
fest ;  the  right  of  the  new  beneficiary  presented  nothing 
Nature  of » aae.  either  tangible  or  visible.     The  legal  owner  of  the  land 

contracted  a  moral  obligation  to  hold  or  to  dispose  of  it 
for  the  benefit  of  another,  who  was  said  to  have  the 
USE.  Thus^  A.  conveyed  land  to  B.,  to  his  (A.*s)  own 
use,  or  to  the  use  of  C.  This  declaration  of  the  use 
charged  the  conscience  of  B.^  the  legal  feoffee  or  grantee, 
but  did  not  attach  itself  to  the  land ;  for  (says  Lord 
Coke)  ''  it  would  be  absurd  to  say  that  confidence  and 
trust  can  be  reposed  in  land,  which,  in  regard  to  sense, 
is  inferior  to  brute  beasts ;  and  it  would  be  less  absurd 
to  say  that  beasts  may  be  trusted,  who  have  sense  and 
want  reason,  than  that  land,  which  wants  sense  and  rea- 
son also,  may  be  trusted  "  (flf). 

(a)  1  Co.  Rep.  127  a. 
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If,  therefore,  B.  refiised  to  account  to  his  cestui  que    chapter  u. 
use  (i)  (A.  or  C.)  for  the  profits,  or  wrongfully  conveyed  The  common 
the  estate  to  another,  this  was  merely  a  breach  of  confi-  ^««ed  to  notice 
dence  on  the  part  of  B.,  for  which  the  common  law  gave 
no  redress  ;  much  ]ess  did  that  law  acknowledge  any  right 
in  A.  (or  C.)  to  the  possession  or  enjoyment  of  the  land. 
The  ordinary  judicature  knew  no  other  proprietor  than 
B. ;  to  him,  and  to  him  alone,  attached  the  privileges  and 
liabilities  of  a  landholder ;  for  he  it  was,  to  whom  the 
possession  was  legally  delivered.     To  have  regarded  A. 
(or  C.)  in  any  other  light  than  that  of  a  mere  stranger  to 
the  soil,  would  have  been  to  subvert  a  system  raised  upon 
investiture  and  tenure.     It  was  accordingly  decided  at  a 
very  early  period  (c),  that  the  common  law  judges  had 
no  jurisdiction  whatever  in  regard  to  the  use. 

But,  under  the  auspices  of  an  ecclesiastical  chancellor,  ^«»f"  "pheid 

*-  and  enforced  in 

the  use,  thouG^h  alien  to  the  soil,  took  root  in  our  civil  Chancery,  as 

^  ^  charging  the 

jurisprudence,  and  attained  to  a  degree  of  influence  and  conscience  of 

,  ,  .  the  legal  owner, 

importance  which  at  length  almost  superseded  the  ancient  hut  not  the 
polity.  Means  were  soon  devised  for  compelling  B.,  the 
owner  in  point  of  law,  to  keep  good  faith  towards  A.  or 
C,  the  owner  in  point  of  conscience.  The  King,  in  his 
Court  of  Chancery,  assumed  jurisdiction  to  extort  a  dis- 
closure upon  oath  of  the  nature  and  extent  of  the  confi- 
dence reposed  in  B.,  and  to  enforce  a  strict  discharge  of 
the  duties  of  his  trust.  Hence  equity  arose.  From  this 
period,  when  the  right  of  A.  (or  C.)  became  cognizable  in 
the  Court  of  Chancery,  we  may  speak  of  him  as  the 
equitable  or  beneficial  owner,  and  of  B.  as  the  legal 
owner.  But  in  order  to  preserve  a  clear  perception  of 
the  twofold  character  of  the  system,  we  must  keep  stea- 
dily in  view  the  fact — that  B.  had  still  the  real  right,  to 

{b)  Cestui  a  que  use,  he  to  whose  use  the  property  was  conveyed. 

(c)  4  Edw.  4. 

VOL.  I.  U 
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be  enforced,  on  one  side  of  Westminster  Hall,  by  judg- 
ment of  law  in  rem,  which  went  at  once  to  the  possession 
of  the  land  itself,  while  A.  (or  C.)  had  nothing  more  than 
a  mere  right  in  personam,  to  be  enforced  on  the  other  side 
of  the  Hall,  by  subpoena  (cf),  directed  against  the  indivi- 
dual trustee.  The  Chancery,  in  assuming  jurisdiction 
over  the  use,  left  untouched  and  inviolate  the  ownership 
at  the  common  law.  It  exercised  no  direct  control  over 
the  land,  but  only  coerced  and  imprisoned  the  person 
of  the  legal  owner  who  obstinately  resisted  its  authority. 
It  usurped  none  of  the  powers  or  functions  of  a  court  of 
law,  but,  leaving  to  the  latter  the  redress  of  wrongs  done 
to  the  realty,  confined  its  jurisdiction  to  matters  of  trust 
and  confidence,  which  could  not  be  reached  by  the  arm 
of  ordinary  justice. 

Now,  a  moment's  reflection  will  point  out  the  essen- 
tially different  nature  of  the  legal,  and  of  the  equitable 
ownership ;  of  the  estate  in  the  land,  and  of  the  use. 
The  latter,  being  the  creature  of  conscience,  the  offspring 
of  moral  obligation,  could  not  be  the  subject  of  tenure ; 
it  could  yield  no  fruits,  owe  no  duties  to  the  lord.  It  was 
neither  liable  to  forfeiture,  nor  susceptible  of  livery.  As 
the  rules  of  tenure,  to  which  we  have  adverted,  were  in- 
applicable to  this  secret  and  subtle  agent,  often  created 
by  a  breath  and  destroyed  by  an  oath,  the  ownership 
might  be  moulded  and  shifted,  through  the  medium  of 
the  use,  to  answer  various  purposes  unattainable  at  law. 
Contingent  dispositions  of  the  use  were  not  exposed  to 
those  accidents  to  which  contingent  remainders  were 
liable.  The  use,  too,  might  be  transferred  without  any 
of  the  ceremonies  requisite  to  convey  the  land. 

In  short,  by  the  introduction  of  uses,  as  well  the  cardi- 


{d)  Richard.  2;  4  Bligh's  Pari.  Rep.  O.  S.  118. 
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nal  maxims  of  the  feudal  policy,  as  many  of  the  subordinate 
rules  of  property,  were  virtually  defeated.  The  clergy,  *We  to  the  rule* 
who  were  prohibited  by  law  from  purchasing  land,  but  1*^- 
who  could  now  take  the  profits  to  any  extent  without 
becoming  the  legal  owners  of  a  single  rood,  increased 
their  possessions.  The  factious  baron  vested  his  estate 
in  a  few  confidential  friends,  and  committed  treason  with 
comparative  safety.  The  peaceful  proprietor,  adopting 
the  same  precaution,  enjoyed  and  disposed  of  the  bene- 
ficial interest,  unvexed  by  the  exactions  of  the  lord,  and 
regardless  of  the  rules  of  the  common  law.  That  sys- 
tem, of  which  the  foundations  were  laid  in  the  soil,  which 
was  held  together  by  tenure,  and  which  directed  the 
whole  force  of  its  policy  to  bind,  regulate,  and  manifest 
the  relationship  of  lord  and  vassal,  could  find  nothing 
congenial  in  the  unsubstantial  use.  It  had  never  con- 
templated the  possible  existence  of  the  beneficial  interest 
as  a  naked  right  abstracted  from  the  land.  When  it  re- 
quired that  there  should  always  be  a  freeholder  in  pos- 
session ;  that  a  new  tenant  should  not  be  introduced 
without  the  knowledge  of  the  lord ;  that  the  tenant 
should  render  service  and  tribute  to  the  lord ;  injoining, 
therefore,  as  well  regularity  in  the  order  of  substitutions, 
as  publicity  of  conveyance,  and  visiting  with  forfeiture 
acts  of  insubordination, — it  plainly  excluded,  no  less  by 
its  institutions  than  by  its  genius,  the  mere  beneficial 
right.  Where  land  was  conveyed  to  A.,  to  the  use  of  B.  —nor  liable  lo 
for  life,  it  would  have  been  absurd  to  hold,  that,  if  B. 
arrogated  to  himself  the  ownership  of  the  fee,  his  me 
was  forfeited — ^forfeited,  wherefore  and  to  whom  ?  The 
use  was  matter  of  confidence  between  himself  and  his 
trustee  A.,  being  held  by  the  tenure  of  A.'s  honesty. 
So,  where  land  was  conveyed  to  A.,  in  fee,  to  the  use  of 
B.  for  life,  and  after  B.'s  death  to  the  use  of  the  unborn 

d2 
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— K)r  the  form 
of  conveyance. 


—nor  restricted  ment  to  him  bv  C.  of  10/.,  then  to  the  use  of  C,  it  would 

M  to  the  modi*  •  ' 

ficationf  of       have  been  equally  unreasonable  to  require,  in  the  former 

ownership;  .  .  . 

case,  that  the  children  of  C.  should  be  in  existence  to  take 
the  benefit  at  the  very  instant  of  B.'s  death,  and  to  prohi- 
bit, in  the  latter  case,  the  eventual  shifting  of  the  benefit 
fi'om  B.  to  C.  With  what  show  of  equity  could  A.,  the 
trustee,  have  refused  to  fulfil  the  one  destination,  because 
it  did  not  immediately  succeed,  or  the  other,  because  it 
tended  to  abridge  the  preceding  destination  ;  or,  indeed, 
have  refused  to  obey  any  reasonable  direction  of  the 
owner  ?  Again,  if  land  was  conveyed  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  was  it  possible,  that, 
on  a  sale  by  B.  to  C,  there  could  be  any  solemn  delivery 
of  the  me  ?  or  that,  on  the  death  of  B.  without  an  heir, 
the  lord  could  claim  the  use  in  right  of  his  original  do- 
minion over  the  soil  ?  While,  therefore,  the  land  itself 
remained  under  the  yoke  of  tenure,  the  use  issued  forth 
a  new  creation,  free  to  receive  every  varying  impression, 
and,  admirably  fitted  by  its  ductility  and  secrecy,  for 
many  salutary  as  well  as  many  fraudulent  purposes. 

Among  the  benefits  conferred  by  uses  upon  the  land- 
owner, the  power  of  disposition  by  will  (e),  a  power 
which  seems  necessary  to  complete  the  idea  of  property, 
but  which  to  our  own  times  belongs  the  merit  of  maturing 
and  consolidating  (/),  was  one  of  the  most  valuable  and 
important.  The  land  itself  was  not  yet  devisable,  but 
the  legal  owner  was  bound  in  equity  to  observe  the  tes- 
tamentary destination  of  the  person  to  whom  the  use  or 
beneficial  right  belonged. 
Opprobrious  So  utterly  repugnant  were  uses  to  the  principles  of  the 


Equitable  in- 
terests were 
devisable. 


(«)  So,  trusts,  fidei-commissa, 
and  heereditates  fidei-commissariee, 
were  introduced  among  the  Ro- 
mans to  evade  certain  restraints  on 


testamentary  disposition.      Just. 
Inst.  lib.  II.  Tit.  23.  §  1  &  2. 

(/)    1    Vict.    c.    26.    (Post, 
Chap.  V.) 
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common  law,  or  rather,  so  hostile  was  the  spirit  of  that     chaftkr  ». 

law  to  the  facilities  which  the  use  held  out,  that  the  Ian-  epithets  be- 
stowed upon 

guage  of  the  old  books  and  statutes  in  speaking  of  this  qms- 
novelty,  is  the  language  commonly  of  reproach,  and 
sometimes  of  horror.  Contemporary  lawyers  and  legis- 
lators describe  uses  as  subtle  and  crafty,  devised  by  fraud 
to  cheat  the  king  and  all  other  lords ;  to  deceive  pur- 
chasers, to  raise  trouble  and  unquietness  between  the 
subjects  of  the  realm.  By  those  enthusiasts  in  the  cause 
of  feudality,  they  are  even  styled  impious,  although  nur- 
tured in  the  bosom  of  the  church,  and  enforced  in  Chan- 
cery as  obligations  binding  on  the  consciences  of  men. 

Contracts  creating  uses  were  now  frequently  substi-  EquiuWe  con- 
tuted  for  conveyances  of  the  land.     Under  the  old  law  uses. 
alienation  was  rare;   when   a  sale  did  take  place,  the 
land  was  conveyed  at  once  by  open  delivery  to  the  pur- 
chaser.    But  uses  introduced  the  practice  of  making  an  Bargain  avd 
agreement  to  sell,  which  bound   the   conscience  of  the 
vendor,  who,  continuing  in  the  legal  possession,  was  con- 
sidered as  holding  it  to  the  use  of  the  vendee.     Equity 
would  not  enforce  a  gratuitous  agreement  (nudum  pac- 
tum), but  lent  its  aid  to  a  purchaser  who  gave  a  valuable 
consideration  in  money  or  money's  worth.     The  existence 
of  that  necessary  ingredient  was  implied  in  the  very  name 
of  the  transaction,  a*  bargain  and  sale  (g). 

Sometimes  the  legal  owner,  desirous  of  settling  his  Cotehantto 
estate  on  marriage,  or  of  fixing  it  in  his  family,  covenanted 
to  hold  and  dispose  of  the  land  to  uses  in  conformity  with 
the  intended  destination,  instead  of  making  either  a  di- 
rect legal  settlement  upon  the  objects,  or  a  legal  convey- 
ance to  trustees  for  their  benefit.  Equity  enforced  the 
obligation,  so  far  as  the  uses  were  sustained  by  the  con- 

(^)  Post,  Vol.  II.,  App*  Free.  No.  17,  n. 
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CHAPTBR  II. 


Consideration 
essential  to 
bargains  and 
sales,  and  to 
covenants  to 
stand  seised; 


— but  not  to  an 
actual  convey- 
ance to  uses. 


Two  modes  of 
raising  uses, 
viz.  with  trans- 
mutation of 
possession,  or 
without* 


sideration  of  marriage  or  of  relationship  in  blood,  but 
no  farther.     An  engagement  of  this  nature  was  called  a 

COVENANT  TO  STAND  SEISED,  L  €.  to  USCS  (A). 

Through  the  medium  of  such  contracts,  raising  uses 
without  any  change  of  the  legal  possession,  the  purposes 
of  alienation  and  settlement  were  accomplished.  In  both 
instances  the  land  remained  in  the  contracting  owner, 
in  the  bargainor  or  covenantor  ;  the  whole  effect  of  the 
transaction  being  the  creation  of  an  equitable  right  by 
charging  his  conscience  ;  in  both  instances,  too,  the  ap- 
propriate consideration  was  essential  to  the  validity  of 
the  use.  But,  at  the  common  law,  which  regarded  the 
solemnity,  and  not  the  consideration,  the  act  rather  than 
the  inducement,  a  conveyance,  being  a  solemn  transfer  of 
the  land  itself,  was  effectual,  though  purely  voluntary. 
Upon  a  legal  conveyance,  indeed,  the  rent  and  services,  to 
be  paid  and  performed  by  the  grantee,  might  be  deemed 
sufficient,  without  more,  to  furnish  a  valuable  consider- 
ation. And  where  the  land  was  actually  conveyed  at 
law,  even  equity  held  uses  gratuitously  declared  upon 
that  conveyance  to  be  valid  (i).  If,  therefore.  A.,  the 
legal  owner,  moved  by  mere  friendship  or  goodwill,  con- 
veyed by  feoffinent,  or  by  any  other  common  law  assur- 
ance, to  B.,  to  the  use  of  C,  then,  as  A.  had  parted 
with  the  legal  possession,  and  B.  ^j^g^rfp^**d  it.  ^ypr^^y 
for  thebgmfifit  nf  C^^ttip.  donation  was  complete  in  regar< 
to  A.,  while  the  conscience  of  B.  was  clearly  charged  with 
the  use. 

Thus,  two  different  modes  of  creating  uses  were  esta- 
blished ;  the  one  producing  its  effect  by  engrafting  the 
equitable  right  upon  an  actual  transfer  to  a  stranger  of 
the  legal  possession,  as  when  A.  conveyed  to  B.  to  the 


(A)  Post,  Vol.  II.,  Prec.  No.  20,  n. 
(t)  Post,  Illustrations,  I. 
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use  of  C. ;  and  the  other,  by  converting  the  owner  of  the  chapter  h. 
land  and  author  of  the  use  into  a  trustee,  without  any 
disturbance  of  the  legal  possession,  as  where  A.  co/i- 
traded  that  B.  should  have  the  use.  This  distinction  is 
material,  as  will  be  shown  hereafter,  with  reference  to 
the  classification  of  modern  conveyances. 

When  the  Chancery  had  taken  the  use  under  its  pro-  Usea  governed, 

%  1111  n        •  '^^  '"^'^  points, 

tection,  settled  rules  became  necessary  for  its  govern^  by  analogy  to 

-         rrii  1  'ai  #•  ^-  •      •      the  rules  of  law. 

ment.  ihese  rules,  with  a  few  exceptions,  were  assimi- 
lated to  the  rules  of  law  (Jc).  Thus,  if  land  was  conveyed 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  the 
use  descended  to  the  heirs  of  B.,  according  to  the  course 
of  succession  marked  out  for  the  devolution  of  the  legal 
inheritance.  The  analogy,  however,  could  be  pursued 
no  ftirther  than  the  resemblance  held.  It  entirely  failed, 
as  we  have  seen  (/),  in  regard  to  the  peculiar  principles 
of  tenure.  The  beneficial  interest  might  devolve  from 
father  to  son,  or  be  enjoyed  for  a  period  commensurate 
with  a  tenancy  for  life,  in  tail,  or  in  fee,  but  it  could  not, 
from  its  very  nature,  be  the  subject  of  feudal  ceremonies, 
duties,  or  exactions. 

Before  we  quit  this  branch  of  the  subject,  it  will  be  Different  kinds 
proper  to  add  a  few  remarks  explanatory  of  the  different 
species  of  this  new  genus,  the  use. 

Uses  had  for  their  object,  either  the  discharge  of  some  official  or  ac« 

gw%  •111  1  •     •  ti?e  uses* 

office  concerning  the  land,  or  the  mere  permissive  enjoy- 
ment of  the  profits  by  the  intended  beneficial  owner.  If 
A.  conveyed  land  to  B.  with  a  direction  to  sell  and  dis- 
tribute the  produce  among  the  children  of  A. ;  or  to  pay 
out  of  the  rents  the  debts  of  A. ;  or  to  convey  to  C,  an 
infant,  when  of  age,  and  in  the  meantime  to  manage  the 
estate :  in  each  of  these  cases,  an  active  duty  was  imposed 

(Ar)  4  Bligh's  Pari.  R.  O.  S.80,  94,  116,  117. 

(/)  Ante,  34. 
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Permissive  or 
passive  uses. 


Offiiial  uses 
dictated  by  the 
permanent 
wants  of  so- 
ciety. 


Permissive 
uses  dictated 
by  the  rigour 
of  the  law. 


upon  B.  for  the  benefit  or  me  of  the  children,  the  credit- 
ors, or  the  infant.  For  the  performance  of  that  duty,  it 
was  necessary  that  B.  should  be  invested  with  the  legal 
dominion  or  control  over  the  property.  But  if  land  was 
conveyed  by  A.  to  B.,  simply  to  the  use  of  C,  the  whole 
duty  of  B.  consisted  in  holding  and  defending  the  posses- 
sion for  C,  in  permitting  him  to  enjoy  the  profits,  and  in 
conveying  the  land  according  to  his  direction. 

Uses  of  the  first  description,  which  may  be  called 
official  or  active  uses,  are  obviously  suited  to  the  con- 
venience, if  not  demanded  by  the  exigencies,  of  every 
civilized  community.  Such  confidences  are,  indeed, 
scarcely  less  dictated  by  the  wants  of  mankind,  than 
''  those  personal  trusts,  which  are  better  known  in  our 
law  by  the  name  of  deposits  or  bailments  (e.  e.  of  move- 
able effects) ;  for  imagination  can  scarcely  trace  a  period 
so  remote,  in  which  man,  in  society,  was  not  sometimes 
induced  to  trust .  another  with  the  object  of  his  care  or 
•  the  fruit  of  his  industry  (w)." 

But  it  is  equally  apparent  that  uses  of  the  second 
description,  which  may  be  called  permissive  or  passive 
uses,  must  have  owed  their  origin  to  the  rigour  of  ex- 
isting institutions,  denying  to  the  acknowledged  legal 
proprietor  that  rational  dominion  which  is  no  less  essen- 
tial to  the  happiness  of  the  individual  than  conducive  to 
the  best  interests  of  society,  and  thus  prompting  men 
to  devise  indirect  and  secret  modes  of  enjoying  and 
disposing  of  their  estates.  While  the  exemption  of  uses 
from  the  prohibition  against  taking  land  in  mortmain 
rendered  them  acceptable  to  the  clergy,  so  ready  a 
method  of  mitigating  the  yoke  of  tenure  could  not  but 
prove  highly  valuable  to  the  people,  circumscribed  by 


(fit)  Sand.  Us.  4th  ed.  7. 
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narrow  rules,  and  groaning  under  the  oppression  of  ward-  chapter  n. 
ships,  marriages,  reliefs,  escheats  to  the  lord,  and  other 
feudal  inflictions,  and  of  forfeitures  to  the  crown  on  at- 
tainder ;  from  all,  or  most  of  which,  this  subtle  invention 
afforded  the  means  of  escape.  Hence  the  frequency  of 
mere  permissive  uses. 

Uses  were  ftirther  distributable  into  express  uses,  ere-  Uaes  further 
ated  by  the  declaration  of  the  party ;  constructive  uses,  into— 
raised  by  the  inference  of  equity,  from  the  nature  and 
circumstances  of  the  transaction;    and   resulting    uses, 
produced  by  the  attraction  of  the  former  ownership,  and 
bearing  some  analogy  to  the  reversion  of  the  common 
law.     If  A.  conveyed  land  to  B.  to  the  use  of  C,  the  —express  uses, 
benefit  belonged,  by  the  very  terms  of  the  conveyance, 
to  C,  who  had,  therefore,  an  express  use.    If  A.  conveyed  — constractife 
land  to  B.,  subject  to  a  condition  making  void  the  con- 
veyance on  payment  by  A.  to  B.  of  a  sum  of  money  at  a 
given  time,  (or,  in  other  words,  made  a-  mortgage  (n)  of 
the  land),  B.,  on  non-payment  of  the  money,  became,  to 
all  intents,  the  legal  owner  of  the  land ;  but  though  the 
conveyance  was  thenceforth  an  absolute  alienation  at  law, 
it  was  still  regarded  in  equity  as  a  mere  pledge,  entitling 
B.  to  hold  the  land  for  the  purpose  only  of  effecting  the 
liquidation  of  his  debt,  subject  to  which  purpose,  the 
use  belonged  by  intendment  to  A.,  who  had  therefore  a 
constructive  use.     If  A.  conveyed  land  to  B.,  to  the  use  —resulting 
of  C.  for  life,  without  more,  then,  in  the  absence  of 
circumstances  affording  an  inference  that  B.  was  to  re- 
tain the  land  for  his  own  benefit  after  the  death  of  C, 
the  use,  after  C.'s  death,  returned  to  A.,  the  grantor, 
who  was,  therefore,  said  to  have  a   resulting  use  (o). 


(n)  Post,  Vol.  II.,  P^ec.  Nos.  24,  25,  26,  and  notes, 
(o)  Post,  Illustrations,  II.  s.  2. 
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CHAPTER  II.  Equity,  in  short,  administered  the  use,  or  beneficial 
interest,  according  to  the  dictates  of  conscience,  holding 
it  unjust  that  the  land  should  be  retained  by  a  creditor 
whose  debt  was  satisfied,  or  by  a  grantee  in  whose  favour 
no  use  was  declared  or  could  be  reasonably  implied. 
We  shall  have  occasion  to  recur,  at  a  later  stage  of  our 
history,  to  this  distribution  of  uses. 
Alienees  of  the  One  Striking  peculiarity  in  this  new  species  of  owner- 
without  notice    ship  rcquircs  to  be  particularly  marked.     As  the  use  had 

of  the  use,  were    •.i...  «  /»i  •.  ,• 

not  bound  by     its  begmning  in  personal  confidence,  so  its  contmuance, 

as  a  binding  obligation  on  the  legal  owner  of  the  land, 
was  measured  by  the   continuance   of  that  confidence. 
The  bond  was  dissolved  by  the  transfer  of  the  possession 
to  a  stranger,  who,  unapprised  of  the  existing  use,  con- 
tracted to  have  the  land  to  his  own  use.     Thus,  if  A., 
the  legal  owner,  holding  to  the  use  of  B.,  conveyed  to 
C,  a  purchaser,  who,  in  ignorance  of  the  use  in  favour 
of  B.,  paid  a  valuable  consideration  for  the  conveyance, 
C.  was  considered  as  coming  to  the  possession  with  a 
clear  conscience,  and  by  a  new  right,  founded  on  con- 
tract, which  entitled  him  to  hold  the  land  for  his  own 
benefit,  discharged  of  the  use  in  favour  of  B.     By  this 
transaction,  B.  lost  the  land  in  respect  of  which  the  use 
was  originally  created,  inasmuch  as  the  conscience  of  C. 
was  wholly  unaffected  by  the  confidence  reposed  in  his 
vendor  (A.),  who  failed  to  impart  his  fiduciary  character 
to  C.     As  against  the  purchaser  (C),  who  stood  upon 
his  legal  title  innocently  acquired,  there  was  no  ground 
—but  the  re.     for  equitable  relief.     Not  so,  as  it  regarded  A.,  the  per- 
equitabie  own-    SOU  iutrusted :  for  B.'s  equity  continued  in   full   force 
the  tnutee  fniu-  agaiust  him,  and  he  was  compellable  to  make  good  the 
en  yw  ng.  j^^^  occasioucd  by  his   fraud.      And,  although,  in  the 
result,  B.'s  situation  was  not  identically  that  in  which  he 
would  have  stood  if  the  fi-audulent  sale  had  never  oc- 


AND   EFFECTS   OF   USES.  43 

curred,  yet  no  essential  change  had  taken  place  in  his    chapter  n. 
equity y  which,  in  its  origin,  was  nothing  more  than  a  per- 
sonal remedy  against  the  confidential  holder  of  the  land 
for  the  value  of  the  beneficial  enjoyment,  the  right  to 
which  enjojnment   constituted  the  use.     The  very  land  inference 
was  irrecoverably  gone,  but  the  use  remained  ;  and  while  that  the  use ' 
the  conscience  of  the  person  to  whom  the  possession  had  ed  with  the 
passed  was  unaffected,  the   person  from  whom  it  had 
passed  was  still  liable,  as  before,  to  fulfil  the  equities 
tacitly  included  in  the  use.      This  result   demonstrates 
that  uses  had  no  necessary  attachment  to  the  soil  in 
respect  of  which  they  were  created,  but  were  capable  of 
an  independent  existence  as  personal  confidences  between 
man  and  man,  and  as  such  they  were  manifestly  placed 
without  the  pale  of  that  system  under  which  land  was 
held  and  enjoyed. 

On  the  other  hand,  a  transfer,  purely  voluntary,  of  the  thc  use  bound, 
legal  ownership  did  not  alter  the  direction  of  the  use.  a  gratuitous 
If,  therefore.  A.,  holding  the  land  to  the  use  of  B.,  made  the  land; 
an  actual  conveyance  to  C,  without  notice  to  C.  of  the 
use,  but  unsupported  by  a  valuable  consideration,  the  use 
was  binding  on  C,  who  had  not  the  plea  of  a  purchaser 
without  notice.     Equity  treated   the  transaction   as   a 
gratuitous  substitution  of  C.  for  A. ;  a  change  of  the 
person  of  the  legal  owner,  without  any  alteration  of  the 
equitable  title.     That   confidence  which  had  been  ex- 
pressly reposed  in  A.  was  tacitly  communicated  to  C. 

It  should  also  be  observed,  that  those  persons  only  —but  did  not 
were  liable  to  perform  the  use,  who  succeeded  to  the  very  strangers  il- 
legal ownership  in  respect  of  which  the  confidence  was  ij"  ©f  tU  iMd' 
originally  reposed.     Consequently,  neither   a  stranger, 
acquiring  the  possession  by  wrong ;  nor  the  lord,  who  in 
virtue  of  his  superior  (/)  and  pre-existing  right,  resumed 

(I)  See  4  &  5  WiU.  4,  c.  23.  (Post,  Chap,  v.) 
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the  land  on  forfeiture,  or  on  failure  of  heirs  of  the  legal 
tenant ;  nor  the  reversioner,  who  re-entered  for  a  con- 
dition broken — ^was  affected  by  an  equity  created  in  rela- 
tion to  a  title  thus  defeated  or  exhausted. 

The  equitable  owner  was,  therefore,  liable  to  lose  the 
land,  as  well  by  the  fraud,  neglect  or  crime,  as  by  the 
misfortune,  of  the  legal  owner  ;  by  his  alienation  without 
notice,  his  expulsion  by  an  adverse  claimant,  his  at- 
tainder, or  the  natural  failure  of  his  heirs. 

Thus,  there  existed  two  species  of  proprietorship,  sus- 
ceptible of  different  modes  of  enjoyment  and  disposition, 
and  governed  by  separate  jurisdictions.  This  topic  has 
been  insisted  upon  with  the  greater  earnestness,  because 
a  just  and  accurate  idea  of  the  distinction  between 
LAW  and  EQUITY  (m)  is  the  foundation  on  which  we 
must  build ;  and  because  equity  has  been  too  often  re- 
presented in  terms  calculated  to  render  the  distinction 
almost  as  broad  as  that  between  limited  government 
and  absolute  sovereignty.  No  image,  indeed,  can  be 
less  agreeable  to  truth  than  the  popular  image  of 
Equity,  in  which  the  unlearned  admire  only  a  benign  and 
liberal  arbitress,  relaxing  at  pleasure  the  strictness  of 
positive  law,  and  tempering  without  method  the  austerity 
of  the  ordinary  judge.  But  the  lawyer  sees  in  the  Chan- 
cery a  judicature  peculiar  in  its  constitution,  designed, 
indeed,  to  aid  the  impotency  and  supply  the  defect  of 
legal  jurisdiction,  often  mitigating  its  rigour,  sometimes 
even  contradicting  its  rules,  but  in  the  main  yielding  de- 
ference and  obedience  to  the  law(»),  and  always  profess- 
ing, at  least,  to  decide  on  grounds  strictly  judicial. 
The  decisions  of  Equity,  so  far  from  fluctuating  with  in- 


(m)  Post,    lUustrations,    III.,  (n)  4  Bligh's  Pari.  Rep.  O.  S. 

88.  2,  3,  4  94. 
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dividual  notions  of  right  and  wrong,  bow  to  the  authority  chapter  h. 
of  precedents  and  rules,  which,  like  the  doctrines  of  the 
common  law,  depend  for  their  just  application  upon  pro- 
fessional knowledge  and  acuteness ;  and  the  Chancellor, 
as  well  as  the  common-law  judge,  often  reluctantly  sacri- 
fices to  the  settled  principles  of  his  court,  the  fairest 
hypotheses,  the  most  reasonable  conclusions,  and  every 
feeling  short  of  that  judicial  persuasion  (o),  to  which 
alone  he  must  yield.  Equity  would  otherwise  resolve 
itself  into  what  an  indignant  Chancellor  denounced  {p) 
as  the  law  of  tyrants — the  discretion  of  the  judge,  or 
rather  of  the  man.  Nay,  it  would  be  worse  than  the 
worst  of  recorded  tyrannies — a  domiciliary  inquisition, 
visiting  the  recesses  of  every  man's  conscience,  under 
a  specious  name,  and  screened  by  the  veil  of  techni- 
cality from  the  jealous  eye  of  public  opinion.  It  is 
said,  indeed,  that  equity  is  to  be  dispensed  at  the  discre- 
tion of  an  upright  judge ;  but  if  it  be  asked  who  is  the 
upright  judge,  the  answer  must  be — qui  consulta  patrum, 
qui  leges  juraque  servat  (y).  While  a  court  of  Law  ad 
judicates  in  rem  upon  titles  completed  by  actual  con- 
veyance, and  executes  its  judgment,  a  court  of  Equity 
adjudicates  in  personam  upon  the  obligations  of  contract, 
and  decrees  a  specific  performance  by  the  party ;  not  as- 
suming to  confer  a  legal  title  by  its  ovm  act,  but  directing 
the  legal  owner,  in  performance  of  his  trust,  express  or 
constructive,  to  modify  or  transfer  the  estate,  at  once 
agreeably  to  the  beneficial  right,  and  with  scrupulous  de- 
ference to  the  forms  of  assurance  prescribed  by  law  (r). 
It  would  not  be  possible  to  convey  a  distinct  notion  of 
the  various  and  almost  infinite  objects  of  equitable  juris- 

(o)  2  Russ.  &  M.  700.  {q)  2  P.  Wms.  753. 

(j»)  Feam.  Cont.  Rem.  535,  n.         (r)  Post,  Illustrations,  III.s.  1. 
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CHAPTER  If.  diction  by  any  general  description,  much  less  by  a  mere 
definition  ;  nor  is  it  requisite,  for  the  present  purpose^ 
that  we  should  do  more  than  point  out,  as  one  of  its  pe- 
culiar objects,  the  right  to  the  usufruct  of  land,  to  be  en- 
joyed distinctly  from  the  actual  feudal  seisin  or  posses- 
sion of  the  land  itself,  and  shew  that  fixed  principles  were 
justly  deemed  as  necessary  to  the  new  species  of  owner- 
ship as  to  the  old.  Indeed,  it  is  hardly  possible  to  sup- 
pose the  existence  of  a  tribunal  conversant  with  nothing 
but  the  private  conscience  of  the  judge ;  regardless  alike 
of  usages,  opinions,  and  even  the  consistency  of  its  own 
decisions.  Equity,  viewed  in  its  true  light,  and  with 
reference  to  the  subject  before  us,  is  the  law  of  the  benefi- 
cial interest,  as  administered  in  Chancery,  and  it  forms, 
therefore,  merely  a  chapter,  though  a  large  and  important 
chapter,  of  that  immense  volume,  the  law  of  England. 
The  causes  of  the  grand  division  of  judicial  labour  into 
courts  of  law  and  equity  may  be  partly  traced  in  the  his- 
tory of  feuds  and  uses,  but  are  now  chiefly  to  be  studied 
in  the  very  constitution  of  the  courts  themselves,  in  their 
different  machinery  and  forms  of  process,  which  fit  them 
for  essentially  different  functions.  The  occasional  neg- 
lect of  this  inherent  difference  has  produced  some  anoma- 
lous doctrines  and  some  unseemly  contests.  When  it  is 
well  understood  and  appreciated,  law  and  equity  preside 
over  their  respective  provinces  without  jealousy  and  with- 
out confiision,  and  still,  as  each  pursues  only  the  objects 
proper  to  its  organization,  they  advance  with  greater  des- 
patch, harmony  and  dignity,  towards  their  common  end — 
the  effective  administration  of  justice, 
li^uries  arising  The  king  and  his  sub-lords  felt  sensibly  the  deprivation 
from  uwlf"^'^  of  the  valuable  fruits  of  tenure.  That  change  of  man- 
ners and  habits,  which  excused  the  personal  service  of  the 
tenant,  whose  place  in  the  field  was  now  supplied  by  the 
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mercenary,  sharpened  the  appetite  for  pecuniary  tribute,    chapter  n. 
It  may  be  asked  how  uses  were  calculated  to  injure  the 
lord,  seeing  that  he  had  still  his  tenant  in  the  trustee, 
who  was  the  legal  owner  of  the  land  ?  But  the  lord  could 
not  always  discover  the  legal  tenant.     The  practice  ob- 
tained of  secretly  conveying  the  land,  and  of  conveying  it 
to  several  co-trustees,  of  whom  the  intended  beneficial 
owner  was  commonly  one.     Richard  the  Third  while 
Duke  of  Gloucester,  was  joint-trustee  of  numerous  es- 
tates (s).     The  beneficial  owner  continued  to  possess  and 
enjoy  the  land  as  before,  so  that  there  was  no  visible 
change  of  ownership.     Ineffectual  attempts  were  made 
by  the  legislature  from  time  to  time  (t)  to  remedy  the 
mischiefs  arising  fi-om  ''  privy  and  unknown  feoflEments,** 
or  ''  feoffments  to  persons  unknown."     Besides,  as  the 
land  was  vested  in  many  legal  owners  jointly,  (whose 
number  might  be  kept  up  by  fi-esh  conveyances  firom 
time  to  time),  and  as  the  law  carried  the  entire  estate  to 
the  survivors  and  survivor,  descents  were  rare,  and  the 
lord  consequently  lost  that  lucrative  incident  of  tenure, 
the  wardship  of  infant  heirs.     The  same  practice  was 
equally  injurious  to  other  seigniorial  profits.     Thus,  even 
the  legal  tenancy  was  rendered  in  a  great  degree  unpro- 
ductive, while  the  equitable  right  was  necessarily  barren. 
The  loss  of  revenue  was  a  consequence  of  the  loss  of 
dominion,  or  rather  of  opportunities  for  exerting  it ;  and 
the  lord  found  his  pecuniary  means,  and  his  baronial 
authority,  declining  together,  under  the  anti-feudal  in- 
fluence of  uses. 

(«)  1  Rich.  3,  c.  5. 
(t)  11  Hen.  6,  c.  5;   1  Rich.  3,  c.  1 ;  1  Hen.  7,  c.  1. 
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OF    THE   DESIGN    AND   EFFECTS    OF    THE    STATUTE    OF   USES. 


The  STATUTE        The  inroads  which  uses    had  made^  and  were  still 

making  upon  the  ancient  law  of  tenure,  at  length  induced 
the  legislature  to  pass  the  famous  statute  of  uses  (a), 
from  which  we  date  a  new  era  in  the  history  of  convey- 
ancing. That  statute,  after  setting  forth  a  long  catalogue 
of  '^  imaginations/' ''  inventions/'  and  "  practices/'  where- 
by ''  many  inconveniences  had  happened,  and  daily  did 
increase,  among  the  king's  subjects,  to  their  great  trouble 
and  inquietness,  and  to  the  utter  subversion  of  the  an- 
cient common  laws  of  the  realm,"  enacted,  "  for  the  ex- 
tirpating and  extinguishment  of  all  such  subtle  practised 
abuses,"  that,  "  where  any  person  or  persons  stood,  or 
were  seised,  or  thereafter  should  be  seised,  of  any  heredi- 
taments to  the  use  of  any  other  person  or  persons,  such 
person  and  persons  that  had,  or  thereafter  should  have, 
such  use,  or  any  use  in  remainder  or  reverter,  should 
thenceforth  be  adjudged  in  lawful  seisin,  estate,  and  pos- 
session of  and  in  the  same  hereditaments  to  all  intents^ 
of  and  in  such  like  estates  as  they  had,  or  should  have,  in 
use,  of  and  in  the  same,  and  that  the  estate,  title,  right, 
and  possession  that  was  in  such  person  or  persons  that 
were,  or  thereafter  should  be  seised  to  the  use  of  any  such 

(a)  27  Hen.  8,  c.  10. 
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person  or  persons,  be  adjudged  to  be  in  him  or  them  that  chaftbe  m. 
had  or  thereafter  should  have  such  use,  after  such  quality, 
manner,  form,  and  condition  as  they  had  before  in  or  to 
the  use "  (6).  The  substance  and  effect  of  this  enactment 
was,  that  where  any  person  should  be  seised  of  land  to 
the  use  of  any  other  person,  the  person  entitled  to  the 
use  in  equity  should  be  deemed  to  have  a  corresponding 
estate  or  interest  in  the  land  at  law. 

The  apparent  object  of  the  statute  was,  by  turning  its  proUbie 
uses  into  direct  ownerships  of  the  land  itself,  to  prevent 
the  ftiture  separation  of  the  beneficial  right  from  the 
legal  estate,  and  thus  to  restore,  in  some  degree,  the 
singleness  and  simplicity  of  the  common  law.  Lord 
Coke,  however,  says  (c),  with  his  characteristic  quaint- 
ness,  that ''  the  makers  of  the  statute  at  last  resolved, 
that  uses  were  so  subtle  and  perverse,  that  they  could  by 
no  policy  or  provision  be  governed  or  reformed;  and 
therefore,  as  a  skilftil  gardener  will  not  cut  away  the 
leaves  of  the  weeds,  but  extirpate  them  by  the  roots ; 
and  as  a  wise  householder  will  not  cover  or  stir  up  the 
fire  which  is  secretly  kindled  in  his  house,  but  utterly 
put  it  out ;  so  the  makers  of  the  said  statute  did  not  in- 
tend to  provide  a  remedy  and  reformation  by  the  con- 
tinuance or  preservation,  but  by  the  extinction  and  ex- 
tirpation of  uses ;  and  because  uses  were  so  subtle  and 
ungovernable,  as  hath  been  said,  they  have,  with  an  in- 
dissoluble knot,  coupled  and  married  them  to  the  land, 
which,  of  all  the  elements,  is  the  most  ponderous  and  im- 
moveable." 

Whether  the  statute-makers,  blind  to  the  folly  of  at-  it  fell  thort  of 
tempting  to  reimpose  upon  the  people,  who  had  begun  to  objedt^b^'pro- 
taste  of  freedom  in  the  enjoyment  and  disposal  of  their  urchugM. 

(6)  Sect.  1.  (c)  IC0.B.  124  a. 
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CHAPTER  HI.    possessions^  the  feudal  fetters  of  the  ancient  law,  really 
aimed,  without  mitigating  the  rigour  of  that  law,  at  the 
utter  annihilation  of  uses,  or  whether  they  sought  only 
to  bring  all  interests  in  land  under  the  cognizance  of  the 
courts  of  law,  without  disturbing  the  new  modes  and 
forms  of  disposition  which  uses  had  introduced,  their  ela- 
borate piece  of  legislation  must  be  pronounced  a  signal 
£iilure.     The  statute,  however,  though  it  miscarried  in 
regard  to  both  these  objects,  was  not  inactive,  but  pro- 
duced important  and  lasting  results,  which,  as  they  are 
of  the  very  essence  of  the  modern  system,  demand  atten- 
tive consideration.     Of  those  coming  changes,  the  legis- 
lature (which,  as  the  late  learned  Chief  Justice  of  the 
King's  Bench  happily  observed,  is  not  inops  consilii,  but 
rather  magnas  inter  opes  inops),  had  probably  no  pre- 
sentiment. 
It  did  not  de-         The  statutc  did  not  operate  to  prevent  the  future  ex- 
in^teirwte?but  *   istcucc  of  cquitablc  rights,  as  distinct  from  the  legal  own- 
m^el*^of"creat-  crship,  whilc  it  did  operate  to  communicate  to  the  legal 
totet!*^  *'      ownership  all  the  flexible  and  most  of  the  popular  quali- 
ties of  the  use  ;  contributing,  therefore,  both  by  its  nega- 
tive and  positive  effect,  to  confirm  and  extend  the  long- 
coveted  immunity  from  feudal  strictness. 
Eqoitabie  in-         As  the  retention  of  equitable  interests  determined  the 
prewrved—       character  of  the  future  system,  let  us  first  advert  to  the 

means  by  which  they  were  preserved. 
1.  By  the  ex-         !•  As  to  leaseholds  for  years,  they  were  adjudged  to 
hoid8*for  years   be  cxcludcd  by  the  letter  of  the  statute.     If  land  wa& 
tu^    *  vested  in  A.  for  a  term  of  years,  to  the  use  of  B.,  the  sta- 

tute was  held  not  to  transfer  the  legal  interest  in  the 
term  to  B.,  because,  as  it  should  seem,  the  statute,  when 
it  speaks  of  persons  seised  to  the  use  of  others,  must,  ac- 
cording to  correct  technical  phraseology,  be  understood 
to  speak  of  h,  freeholder  who  is  seised,  fend  not  of  a  lease- 
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holder  who  is  merely  possessed  {d )  ;  yet  the  statute  is  chapter  m. 
commonly  described  as  a  statute  ^'  made  for  transfering 
uses  into  possession,^'  or  for  uniting  the  possession  to  the 
use.  Another  ground  assigned  for  the  non-application 
of  ihe  statute  to  leaseholds  for  years,  is,  that,  before  tbe 
statute,  equity  would  not  have  enforced  a  use  in  respect 
of  a  term  of  years  (^),  inasmuch  as  chattel  intere$ts  were 
anciently  held  in  small  estimation  (/ ) ;  and  that,  ONose* 
quoitly,  in  regard  to  this  specbs  of  property,  there  were 
no  uses  to  be  transferred  into  possession.  As  the  statute^ 
for  reasons  which  have  now  lost  their  force  (jg),  was  con- 
fined in  construction  to  conveyances  by  freehold  tenants, 
the  tenn  of  years  remained  in  A.  at  law,  and  B/s  use  nn- 
derwent  no  change,  except  a  change  of  name,  for  it  was 
now  called,  in  conformity  with  the  style  adopted  in  re«- 
gard  io  freehold  equitable  interests,  of  which  we  are 
about  to  speak,  a  trttst. 

2.  As  to  freeholds,  uses  of  a  certain  description  were  2.  By  its  inap- 
excluded  by  their  intrinsic  nature.  The  only  uses  on  '.Lt^^f 
which  the  statute  could  operate,  were  passive  uses^  and 
resulting  uses  {K)  (which,  except  so  far  as  regards  the 
jaanner  of  their  creation,  may  be  classed  together) — 
uses  not  imposing  any  duty  to  be  discharged  by  the 
legal  owner,  nor  indicating  any  purpose  to  be  answered 
by  the  separation  of  the  legal  ownership  from  the  bene- 
ficial enjoyment.  StuJi  equitable  interests  the  legis- 
lature unquestionably  meant  to  extirpate.  But  in  regard 
to  active  uses  and  constructive  uses  (e),  the  statute  was 
necessarily  inoperative.     When  the  use  involved  a  direc- 

{d)  QSSb.  Us.  79;   Bac.  Us.  (g)  Sugd.  GOb.  Us.  80,  xu  7. 

42.  (A)  Ante,  40,  41;  Post,  Illust. 

[e)  Sand.  Us.  4th  ed.  34.  II.  s.  2. 

(/)  4  Bligh's  Pari.  £ep.  O.  S.  (t)  Ante,  ib. 
106. 
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CBAFTER  III,  tion  to  sell  and  divide  the  money,  or  to  pay  debts,  or  to 
convey  to  a  child  when  adult,  or  to  reconvey  on  satis- 
faction of  a  mortgage,  which  might  never  be  satisfied, 
the  very  nature  of  the  use  seemed  to  preclude  the  possi- 
bility of  its  being  converted,  by  force  of  the  statute,  into 
a  legal  right  to  the  land.  For  the  convenience  of  car- 
rying such  destinations  into  e£fect,  the  legal  estate  still 
resided  in  the  trustee,  and  courts  of  equity  continued  to 
administer  the  trust : — though  it  may  be  matter  of  specu- 
lative inquiry  (J)  whether  such  was  the  inevitable  result, 
even  in  regard  to  uses  of  that  class — whether  legal  powers 
over  the  land  exactly  commensurate  with  the  scope  of  the 
office  to  be  discharged,  might  not  have  been  substituted 
for  the  legal  estate,  or  why  law  and  equity  might  not 
have  been  so  far  reconciled  as  to  confine  the  legal  domi- 
nion of  the  trustee  (m),  which  often  survives  at  law  the 
purpose  of  its  creation  (rendering  a  reconveyance  neces-- 
sary),  within  the  limits  of  that  purpose, 
s.  Bjtbtoon-  3.  But  the  judicature  established  a  yet  more  extensive 
judgei,  with  re-  and  important  exception,  by  the  rigid  construction  put, 
!i^  a  Jf."^     in  one  respect,  upon  the  language  of  the  party  declaring 

the  use.  The  statute  aimed  at  rendering  uses  innoxious, 
by  turning  the  use  into  a  legal  estate,  the  confidence  in 
the  person  into  a  direct  right  to  the  land.  It  annexed 
to  the  use  the  actual  possession  of  the  subject ;  not  pro- 
liibiting  or  restricting  the  creation  of  uses,  but  only 
operating  upon  the  use  when  created.  Now,  the  judges 
thought  fit  to  determine  that  if  A.,  the  legal  owner  of 
the  land,  was  directed  to  hold,  or  contracted  to  hold,  the 
land  to  the  use  of  B.,  who  at  the  same  time  was  directed 
to  hold,  or  contracted  to  hold,  it  to  the  use  of  C,  the 
statute  would  carry  the  land  to  B.  at  law,  but  carry  it  no 

(0  Post,  niust.  m.  ss.  2,  3. 
(m)  See  Doe  y.  Edli$i,  4  Adolph.  &  £11.  582. 
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fiirther,  however  plainly  the  intention  might  appear  that  chaptbe  hi. 
the  use  or  benefit  was  really  designed  for  C,  who  was, 
therefore,  left  to  enforce  his  right  to  a  conveyance  and  an 
account  of  the  profits  by  a  suit  in  equity  against  B.,  with 
whom  the  legal  possession  rested.  The  ultimate  use  in 
&vour  of  C.  was  said  to  be  a  use  upon  a  use,  which  the 
statute,  having  exhausted  itself  in  the  act  of  communi- 
cating the  properties  of  a  legal  estate  to  the  use  in  favour 
of  B.,  had  not  remaining  energy  to  reach. 

Hence  the  line  of  demarcation  between  the  legal  and  Eflfectofthat 

^  ooDttmctioii  in 

the  equitable    ownership    was  drawn  as  broadly  and  reviving  equiu 

''  able  interests. 

strongly  as  ever.  In  order  to  create,  after  the  passing 
of  the  statute,  an  interest  purely  equitable,  nothing  more 
was  necessary  than  to  declare  a  second  use :  the  statute 
added,  as  Lord  Hardwicke  observed,  three  words  (to  the 
use)  to  a  conveyance.  Suppose,  for  example,  that  A. 
sold  land  to  B.,  who  desired  to  have  the  legal  estate 
vested  in  his  confidential  friend  C. ;  the  object  was  ef« 
fected,  either  by  A.'s  conveying  the  land  to  C,  to  the  use 
of  C,  to  the  use  of  (or,  as  we  should  now  express  it,  in 
trust  for)  B. ;  or  by  A.'s  contracting  (i.  e.  by  bargain  and 
sale)  to  hold  it  to  the  use  of  C,  to  the  use  of  (i.  e.  in 
trust  for)  B.  In  the  former  case,  where  there  was  an  ac- 
tual conveyance,  the  land  passed  by  that  conveyance  to 
C.  under  the  old  law,  and  the  use  being  also  declared  in 
fisivour  of  C,  the  statute,  in  the  spirit  of  the  above  exposi- 
tion, declined  to  transfer  the  possession  from  C.  to  B.  (n) ; 
while,  in  the  latter  case,  where  there  was  a  contract 
raiding  a  use,  without  any  conveyance  at  the  common 
law,  the  statute  operated  to  convey  the  land  to  C,  but, 
in  the  same  spirit,  declined  to  pass  it  on  from  C.  to  B. 
The  substantial  use,  thus  arbitrarily  excluded,  in  defer- 

(n)  Post.  most.  II. 
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ence  to  an  idle  form  of  words,  frcMn  the  pale  of  the  law, 
was  once  more  received  into  the  bosom  of  equity.  There 
B.  was  acknowledged  as  the  beneficial  owner. 

So  that,  by  a  very  ready  process,  the  legal  estate  might 
still  be  separated  from  the  equitable  or  usufructuary 
right.  The  things  remained ;  the  terms  only  were  ordi- 
narily changed.  The  primary  use,  on  which  the  statute 
did  operate,  retained,  along  with  its  new  character  of  a 
legal  estate,  its  ancient  appellation  of  a  use  ;  but  the  se» 
condary  use,  on  which  the  statute  did  not  operate,  was 
commonly  called,  for  distinction's  sake,  a  trust. 

As  the  principal  operations  of  modern  conveyancing, 
so  far  as  it  concerns  alienation  by  freehold  owners,  are 
accomplished  through  the  agency  of  uses,  it  is  necessary 
to  give  them,  at  this  stage  of  their  progress,  a  patient 
examination,  from  which  it  will  appear,  that,  in  conse- 
quence of  the  determination  of  the  judicature  relative  to 
a  use  upon  a  use,  they  underwent  a  remarkable  change, 
not  only  as  regards  their  legal  condition  under  the  influ- 
ence of  the  statute,  but  as  regards  the  means  of  calling 
them  into  existence  as  objects  of  the  statute. 

That  the  construction  thus  adopted  mocked  the  reason 
and  spirit  of  the  statute,  if  indeed  it  did  not  militate 
against  the  plainest  principles  of  interpretation,  (which 
seemed  to  require  that  the  word  use  should  be  understood 
according  to  the  doctrines  of  Chancery,  of  which  it  was 
the  creature),  is  apparent,  when  we  consider,  that,  if,  be- 
fore the  statute,  upon  a  purchase  of  land  by  A.,  the  con- 
veyance had  been  made  unto  and  to  the  use  of  B.,  to  the 
use  of  A. ;  or  unto  B.,  to  the  use  of  C,  to  the  use  of  A. ; 
neither  B.,  in  the  first  case,  nor  C,  in  the  second,  would, 
by  force  of  the  mere  declaration  of  the  use,  have  taken 
the  beneficial  interest,  (i.  e.  the  use),  which,  being  mani- 
festly designed  for  A.,  the  purchaser,  would  have  vested 
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in  him,  while  the  legal  estate  would  have  resided  in  B.  c^after  m. 
As  there  existed  no  third  species  of  ownership,  the  legal 
estate  and  the  beneficial  right  constituting  the  entire  pro- 
perty, and  as  C,  in  the  second  case^  was  not  destined 
either  to  possess  the  land,  or  to  enjoy  the  usufruct,  he, 
before  the  statute,  would  have  taken  nothing.  So  when, 
at  this  day,  on  a  purchase  by  A.,  the  legal  estate  is  fixed 
in  B.,  in  trust  for  C,  in  trust  for  A.,  equity,  in  the  ab- 
sence of  negative  evidence,  regards  C.  as  a  cipher,  and 
A.  as  the  true  object  of  the  trust,  on  the  very  same  prin- 
ciples which,  before  the  statute,  would  have  induced 
equity  to  assign  him  the  use  ;  yet,  strange  as  it  may  ap- 
pear, a  statute  passed  for  clothing  mes  with  the  legal 
dominion,  was  made  to  confer  that  dominion,  in  the  first 
example,  on  B.,  who  had  no  use,  and,  in  the  second  ex- 
ample, on  C,  who  had  not  a  shadow  either  of  use  or  of 
estate.  To  point  the  argument — on  what  was  the  sta- 
tute meant  to  operate  ? — uses.  What  were  uses  ?-— 6^- 
nefitial  rights.  Had  B.  or  C.  any  beneficial  right  ? — 
clearly  not.  Did  the  statute  operate  in  their  favour  ? — 
we  have  seen  that  it  did.  Why  so  ? — ^because  the  law 
affirmed  that  the  use  was  limited  to  them.  But  did 
equity  permit  them  to  enjoy  beneficially  ?— no :  equity 
affirmed  that  the  usufruct  belonged  to  A.  Then  it  would 
seem  to  follow,  that  the  law,  in  pursuit  of  something,  * 
which  on  examination  proves  to  be  really  nothing, 
missed  the  substantial  use  at  which  the  legislature  aimed, 
and  that  law  and  equity  drew  different  conclusions  from 
the  same  premises. 

Neither  before,  nor  after  the  statute,  was  there  any  uses  and  trusts 
magic  in  the  word  use.     Before  the  statute,  the  pole  Sedbyany*" 
question  was,  to  whom,  in  point  of  conscience  (conscience,  ^°™  '^^^'^■• 
understood  in  a  limited   sense,  for  some  uses,  though 
morally,  were  not  equitably  binding),  the  beneficial  right 
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How  t  limitft- 
tion  was  ascexw 
tained  to  be  a 
me  within  the 
statute. 


belongecL  That  right,  and  the  use^  were  then  convert* 
ible  terms.  The  word  use,  although  commonly  employed 
to  describe  the  equitable  interest^  was  by  no  means  ne- 
cessary to  create  it.  The  use  arose  without  any  declar- 
ation, where  the  circumstances  of  the  case  required  that 
it  should  arise ;  it  could  not  be  raised  by  the  clearest 
declaration,  against  the  good  faith  of  the  transaction. 
Thus,  if  A.,  for  a  valuable  consideration  paid  by  B.,  con- 
veyed land  to  C,  without  declaring  any  use,  a  con- 
structive use  arose  in  favour  of  B.  On  the  other  hand^ 
if  C«  afterwards  conveyed  the  land  expressly  to  the  use 
of  a  purchaser,  who  bought  with  notice  of  B/s  equitable 
right,  no  use  arose  in  favour  of  that  purchaser.  So,  after 
the  statute,  it  was  deemed  equally  unessential  to  pursue 
any  particular  form  of  words  in  order  to  create  a  use  on 
which  the  statute  would  operate  (/>).  Whether  the  land 
was  conveyed  to  A.,  to  the  use  of  B.,  to  the  use  of  C. ; 
or  to  A.,  in  trust  for  B.,  in  trust  for  C. ;  or,  even  to  A., 
in  trust  for  B.,  to  the  use  of  C,  it  mattered  not:  the  re- 
sult in  each  instance  was  the  same.  B.,  who,  before  the 
statute,  would,  as  we  have  seen,  have  taken  nothing,  be- 
came, by  force  of  the  statute,  legal  owner  of  the  land^ 
while  the  beneficial  enjoyment  belonged  to  C. 

Hence  a  trust  in  name  might  be  a  use  in  effect^  and  e 
converso.  As  the  legal  expounders  of  the  statute  were, 
therefore,  equally  indifferent  to  words  and  things,  to  the 
fact  that  no  benefit  was  designed  for  B.,  and  to  the  form 
of  the  limitation,  the  student  will  be  apt  to  ask,  by  what 
criterion  they  proposed  to  ascertain  the  existence  of  the 
use,  which  was  not  to  be  judged  of  either  by  substance  or 
by  sign  ?  The  truth  is,  that  they  read  short,  stopping  at 
the  limitation  to  B.,  and  apparently  not  reflecting  that 


(p)  See  12  Mod.  162. 
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all  the  words  of  a  sentence  can  never  be  delivered  at  chapter  m. 

once.     They  saw,  first,  a  conveyance  of  the  land  to  A., 

then,  a  limitation  to  B.,  which  must  be  a  use  or  nothing, 

and  without  waiting  the  result  of  the  completed  sentence, 

which  would  have  demonstrated  that  the  limitation  to 

him  was  nothing,  (the  use  being  shewn  in  the  sequel  to 

be  really  designed  for  C),  they  invested  that  shadow  of 

equity  with  the  legal  substance.      This  constructiout 

however  perverse  it  may  be  thought,  was  soon  received 

as  a  fixed  principle ;  and  the  result  was,  that  the  use, 

whenever  it  affected  to  arise  by  superinduction  upon  a 

limitation  capable  per  se  of  being  executed  into  an  estate 

by  the  statute,  faOed  as  a  direct  interest  in  the  land  at 

law,  though  it  might  still  be  supported  as  an  equity 

against  the  person  taking  that  estate  (ig). 

In  order,  therefore,  to  understand  the  phenomena  ex-  Utei  beneficial, 
hibited  by  modern  titles,  we  must  consider  the  property  cua,  and  tnttM, 
in  land  as  having,  with  reference  to  the  modifications  of     ^'*'**^ 
which  it  was  susceptible  after  the  statute,  a  quadruple 
aspect,  presenting,  first,  the  primitive  common  law  es- 
tate ;  secondly,  proper  uses,   (i.  e.  beneficial  interests, 
designedly  within  the  statute) ;  thirdly,  improper  uses, 
(i.  e.  mere  forms  of  beneficial  interests,  but  constructively 
within  the  statute)  ;  and,  fourthly,  trusts,  (i.  e.  beneficial 


(£)  It  has  been  suggested  to 
the  author  by  a  learned  friendj 
that  it  may  be  doubted  whether, 
before  the  statute  of  uses,  it  ever 
occurred  to  any  one  to  interpose  a 
nominal  party  between  the  legal 
tenant  and  the  ultimate  beneficial 
cestui  que  use-— a  person  who  in 
the  same  breath  was  to  have,  and 
was  not  to  have,  the  use  of  the 
land;  that,  in  this  yiew  of  the 
case,  it  would  be  true  that  there 
could  not  be  a  use  upon  a  use; 


and  that  consecutive  uses  were  pro- 
bably first  introduced  after  the  sta- 
tute, for  the  purpose  of  evading 
its  restrictions,  either  in  anticipa* 
tion  of  the  actual  event,  or  in  the 
hope  that  the  courts  would  con* 
sider  the  double  uses  as  repugnant 
and  altogether  void,  and  that,  the 
statute  finding  nothing  to  act 
upon,  the  legal  seisin  would  be 
suffered  to  remain  as  at  common 
law. 
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CHAPTER  HI.  interests,  neither  recognised  by  the  common  law,  nor 
reached  by  the  statute).  Where  land  was  conveyed  by 
feoffment  or  other  common  law  assurance  to  A.,  tq  the 
use  of  Bv  a  purchaser,  A.  had  the  common  law  estate, 
and  B.  had  the  proper  or  beneficial  use,  that  is,  the  very 
use  contemplated  by  the  framers  of  the  statute.  Where 
land  was  so  conveyed  to  A.,  to  the  use  of  B.,  to  the  use 
of  C,  a  purchaser,  A.  had  the  common  law  estate,  B. 
had  the  improper  or  nominal  use,  not  contemplated  by 
the  fraipers  of  the  statute,  but  generated  by  the  verbal 
criticism  of  its  expounders,  and,  finally,  C.  had  the  trust 
or  equitable  right. 
oq  limiting  a         The  ucccssary  consequence  of  giving  any  effect  to  the 

usei  not  benefl-    _,.,  ^  -  /»•! 

ciai,  t  trust       hmitatiou  of  a  use  not  beneficial,  was  to  create  a  trust ; 

for  the  taker  of  such  a  use,  having  no  right  to  hold  for 

his  own  benefit,  must  of  course  have  held  as  a  trustee 

for  some  other  person. 

Uses  lost  thdr        The  usc,  whcthcr  beneficial  or  not,  ceased  to  rest  on 

^t^r,  anVss^     pcrsoual  confidcuce,  and  became,  under  the  influence  of 

^acter.         the  statutc,  a  legal  right,  on  which,  according  to  its 

'^  quality,  manner,  form,  and  condition,"  the  possession 
attended.  Consequently,  where  land  was  conveyed  to 
A.,  to  uses,  it  was  no  longer  possible  that  any  act  done 
by  him,  as,  for  instance,  his  conveyance  to  a  purchaser 
without  notice,  could  defeat  the  uses,  because  the  con- 
veyance to  A.  was  no  sooner  completed  than  the  uses 
were  converted  into  permanent  legal  rights,  differing 
from  interests  of  common  law  creation,  not  in  the  point 
of  direct  relationship  to  the  soil,  but  only  in  the  mode 
and  form  of  their  original  limitation.  The  effect  of  the 
statute  upon  beneficial  uses,  and  upon  uses  not  bene- 
ficial, was  the  same  :  all  uses  were  regarded  by  courts 
of  law  with  an  equal  eye.  The  legal  judge  never  in- 
quired whether  the  person  to  whom  the  use  was  limited 
had  any  beneficial  right  or  not — an  inquiry  referred  to 
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another  junsdictioiL  Hence^  statute-uses  proved  no-  chaptbe  m. 
thing  in  regard  to  the  beneficial  ownership^  but  were  immaterial,  at 
merely  the  moulds  by  means  of  which  the  legal  own-  object  of  the 
ership  might  be  cast  with  facility  into  almost  any  given  eTt^uik^b^l 
form.  Although  BEtshioned  after  uses  before  the  sta-  "'  ^  ^'  °°*' 
tute^  they  were  destitute  of  the  equitable  principle^  as 
their  prototypes  could  not  be  otherwise  than  destitute  of 
the  legal  possession.  If  the  person  taking  the  use  was 
also  entitled  to  the  beneficial  enjoyment^  he  became  legal 
owner  for  his  own  benefit ;  if  not^  he  became  legal  owner 
in  trust  for  the  person  so  entitled.  Since  the  beneficial 
interest  was  no  longer  of  the  essence  of  a  use,  it  followed^ 
that  uses  might  be  created  as  well  by  a  person  who  had 
the  legal  estate  without  the  beneficial  interest,  as  by  a 
person  in  whom  these  were  united.  So  that  when  a  mere 
trustee  of  the  legal  estate  conveyed,  without  the  consent 
of  the  beneficial  owner,  to  the  use  of  a  stranger,  such  use, 
though  unsupported  by  any  consideration,  and  even  li- 
mited to  a  person  afiected  with  full  notice  of  the  trust, 
conferred  the  legal  estate  by  force  of  the  statute  ;  yet  it 
is  clear  that,  under  similar  circumstances,  the  use  could 
not  have  been  sustained  as  a  use  before  the  statute.  On 
the  one  hand,  the  statute  executed  uses  which  the  Chan- 
cery would  not  have  executed  as  being  against  con- 
science ;  on  the  other,  it  refiised  to  execute  uses  which 
the  Chancery  would  have  executed  as  being  obligatory 
on  conscience. 

It  has  been  suggested  (r),  however,  that  the  statute  Alleged  map- 

,  .  plicability  of 

^'executes  the  possession  m   those  persons  only,  who,  thesutnte, 
if  their  rights  had  continued  in  their  fiduciary  state  at  would  hare 
common  law,   would   have  been   cestui   (cetteux)   que  ty/deiicd!^*"" 
trust  (i.  e.  beneficial   owners)  of  the  land,**  and  conse- 
quently that  if  A.,  seised  in  trust  for  B.,  bargains  and 
sells  to  C,  who  has  notice  of  the  trust,  no  use  arises  in 

(r)  Butl.  Feium.  Cont.  Rem.  9  ed.  327>  n.  (/). 
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cHAFTBE  HI.  favour  of  C,  on  which  the  statute  can  operate :  but  it 
must  be  obvious  that  such  a  doctrine^  however  sound  in 
theory,  would,  if  admitted  in  practice,  shake  the  estab- 
lished system  of  conveyancing  to  its  centre.  Beyond  all 
doubt,  equity,  so  far  as  the  statute  was  concerned,  ceased 
to  be  a  necessary  ingredient  in  the  composition  of  a  use, 
which  might  now  be  limited,  with  legal  effect,  in  open 
violation  of  good  faith.  The  judicial  interpreters  of  the 
statute,  instead  of  understanding  it,  when  speaking  of  the 
seisin  of  one  person  to  the  use  of  another,  as  intending 
a  use  raised  and  ascertained  agreeably  to  the  doctrines 
of  Chancery,  a  use,  not  in  sound  only,  but  in  substance, 
fastened  upon  the  term,  rather  than  the  thing,  and  exe- 
cuted the  use  in  persons,  who,  if  their  rights  had  con- 
tinued in  their  fiduciary  state  at  common  law,  would  not 
have  taken  any  beneficial  interest.  In  short,  for  all  the 
purposes  of  the  statute,  the  limitation  of  a  use,  (under 
that  or  any  other  denomination),  resolved  itself  into  a 
mere  form  of  expression,  employed  to  indicate  in  whom, 
and  to  what  extent,  the  legal  dominion  should  be  lodged, 
without  reference  to  any  of  those  equitable  doctrines, 
which,  before  the  statute,  ascertained  the  beneficiary, 
and  meted  out  the  benefit. 
OnwiMt  The  justification  of  that  apparently  narrow  construc- 

doctiSne,  as  to    tiou  which  the  statute  received,  if  it  can  be  justified,  must 
1^  maybe  jus-  be  drawu  from  other  sources  than  the  statute  itself;  from 

4*41  ajI 

sources  existing  in  the  very  constitution  of  our  judicial 
system.  After  all  the  speculations  concerning  the  origin 
of  the  now  leading  doctrine  of  a  use  upon  a  use,  and 
all  that  has  been  urged  against  that  doctrine,  as  subver- 
sive of  the  statute,  and  capricious  in  itself,  the  true 
reason  for  adopting  the  nominal  and  rejecting  the  real 
use,  may  at  last  be  found  in  apprehensions  entertained 
by  that  branch  of  the  judicature  to  which  uses  were  re- 
ferred by  the  legislature,  lest  by  expounding  and  admi- 
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nistering  the  statute  as  relative  to  uses  in  their  fiduciary    chaptbr  m, 
state^  courts  of  common  law  should  be  converted  into 
arenas  for  the  discussion  of  equitable  questions^  which^ 
from  the  nature  and  habits  of  those  courts,  could  not  be 
there  discussed  with  advantage.    The  judges  may  well  be 
supposed  to  have  felt  the  difficulty  of  advancing  beyond 
the  limitation  of  a  use  which  primarily  exhausted  the  fee, 
seeing  that  the  very  next  step  must  plunge  them  into 
equity.     Hence,  it  would  appear  that  the  legislature,  if 
it  reaUy  contemplated  the  general  subjection  of  uses  to 
the  cognizance  of  the  ordinary  tribunals,  should  have  en- 
larged its  scheme,  so  as  to  embrace  the  reconstruction  of 
those  tribunals  in  a  form  adapted  to  entertain  uses  as 
creatures  of  conscience ;  and  hence,  too,  we  may  learn 
that  any  attempt  to  reduce  trusts,  as  they  exist  at  this 
day,  under  legal  jurisdiction,  stands  opposed  mainly  by 
the  very  circumstance  from  which  the  Chancery  rose  and 
grew, — the  organic  unfitness  of  the  courts  of  law  to  deal 
with  matters  now  forming  a  large  proportion  of  the  most 
important  business  of  litigants.   When  the  Statute  of  Uses 
affected  suddenly  to  cast  upon  those  courts  a  mass  of 
equitable  doctrines,  for  which  they  were  almost  entirely 
imprepared ;  to  transfer  the  administration  of  uses  from 
one  side  of  Westminster  Hall  to  the  other ;  the  judges, 
who  could  neither  wholly  reject  its  authority,  nor  sin- 
cerely adjudicate  up  to  its  spirit,  applied  it,  with  a  dex- 
terous evasion,  to  the  usefril  and  practicable  purpose  of 
facilitating  the  modification  and  transfer   of  the  legal 
estate,  without  otherwise  disturbing  their  ancient  juris- 
diction— a  purpose  frilly  accomplished  by  admitting  the 
forms,  but  excluding  the  substance  of  equity. 

Until  some  explanation  had  been  given  of  the  general  Examination  of 
state  of  the  legal  ownership  under  the  statute,  it  would  «  wintiUa  juif, 
have  been  premature  to  examine  another  doctrine  pro-  and  oontingont 
duced  by  glosses,  (whether  judicial  or  extrajudicial  is  left 
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CHAFTEE  ni.  in  doubt),  upon  a  very  intelligible  enactment.  This  doc- 
trine far  exceeds  in  subtlety  that  of  the  use  upon  the 
use.  We  read  that  a  certain  doctor  having  challenged 
the  learned  world  to  dispute  with  hhn  upon  any  given 
topic,  an  English  student  proposed  the  question  whether 
''goods  taken  in  withernam  are  irreplevisable ?" (*) — a 
question  which,  of  course,  confounded  the  schoolman* 
His  pride  of  universal  knowledge  might  have  been  yet 
more  effectually  put  to  shame  by  propounding  the  point 
which  we  are  about  to  discuss. 
Fatureandcon-  A  usc  might  be  destined  to  commence  at  a  future  pe- 
1^^;^^"  ^   riod,  as  at  Christmas  next,  or  to  arise  upon  a  dubious 

event,  as  in  favour  of  A.  on  B.'s  return  from  Rome,  or  in 
favour  of  a  person  to  be  bom  or  ascertained,  as  a  future 
child  of  A.  Inasmuch  as  a  use  of  this  nature  had  no  de- 
terminate object,  the  statute  could  not  presently  convert 
it  into  a  legal  estate  in  the  land.  These  uses  were  called 
—how  they  futurc  or  Contingent.  If,  before  the  statute,  land  bad 
fore  the  sutute;  been  couvcycd  to  A.  in  fee,  to  the  use  of  B.  for  life,  and 

after  B.^  death,  to  the  use  of  his  first  son  (B.  having 
thai  no  son  in  existence)  for  Ufe,  or  in  tail,  and,  subject 
to  those  uses,  to  the  use  of  C.  and  his  heirs ;  it  is  clear 
that  the  whole  use,  or  beneficial  interest,  would  have 
been  divided  between  B.  and  C,  until  the  birth  of  a  son, 
when  the  son  would  have  acquired,  and  C.  would  have 
lost,  so  much  of  the  use,  or  beneficial  interest,  as  the 
--the  difficai-  limitation  to  the  son  was  intended  to  comprise.  Now, 
them  after  the    after  the  statutc,  which  bade  the  possession  attend  upon 

the  use,  it  might  be  imagined  that  the  land  itself  would 
be  similarly  affected ;  that  until  a  son  should  come  into 
existence,  the  limitations  to  B.  and  C.  would  absorb  the 
whole  legal  estate ;  but  that,  on  the  birth  of  a  son,  the 
right  to  the  possession    immediately  after   B.'s  death, 

(9)  3  Black.  Com.  149,  n. 


statute. 
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which  right  was  previously  vested  in  C.  as  tenant  in  fee,  chapter  m. 
would  change  its  object,  and  vest  in  such  son  as  tenant 
in  tail ;  and  that,  by  reason  simply  of  the  direction  origi- 
nally given  to  the  seisin  in  passing  from  A.,  the  grantee, 
without  any  supplementary  aid  from  the  statute.  As  C. 
was  a  peri^on  ascertained,  a  person  of  whom  it  might  be 
predicated  that  if  the  life  interest  were  removed,  he 
would  be  entitled,  no  son  being  yet  bom,  to  the  actual 
enjoyment,  his  use  was  vested,  and  therefore,  on  the  crea- 
tion of  the  limitations,  gave,  under  the  statute,  an  estate, 
in  the  land ;  but  still,,  though  vested,  it  was  not  abso- 
lutely fixed,  for  his  presumptive  title  was  liable  to  be  in 
part  defeated  by  the  birth  of  a  preferable  claimant.  In 
explaining  the  process  by  which  the  after-bom  son  takes(, 
the  vested  uses  of  B.  and  C.  are  sometimes  described  as 
opening  to  let  in  the  use  in  favour  of  the  son,  but  we 
seem  to  express  the  whole  effect  more  accurately  and  in- 
telligibly by  stating  simply,  that  a  contingent  right  to  the 
enjoyment,  in  respect  of  a  portion  of  the  fee,  on  being 
supplied  with  an  ascertained  object,  becomes  a  vested 
right,  in  the  order  of  its  limitation,  than  by  a  phrase 
which,  literally  understood,  imports  that  the  fee  opens 
and  admits  part  of  its  own  substance. 

This  mode  of  reasoning,  however,  was  too  unaffected  and  Vanoas  theo- 
direct  ;*  ingenious  and  opposite  theories  were  advanced,  execution  of 
and  warm  disputes  arose,  disputes  which  appear  less 
justly  referable  to  a  laudable  zeal  for  principle  and  con- 
sistency, than  to  a  perverse  desire  that  the  imputation 
of  craft  and  cunning,  by  which  uses  before  the  statute 
were  sought  to  be  discredited,  should  deservedly  attach 
to  their  new  condition.  The  alleged  difficulty  hinged 
upon  the  language  of  the  statute,  which,  by  providing 
in  terms  for  those  cases  only  "where  any  person  or 
persons  should  be  seised  to  the  use  of  any  other  per- 
son or  persons,*'  required,  as  its  too  rigid  expounders 
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inferred^  that  the  seisin  to  serve^  and  the  capacity 
to  take  the  use^  should  be  co-existent.  But  how^  at 
the  time  of  the  conveyance,  could  A.,  it  was  asked,  be 
considered,  in  the  instance  of  the  unborn  son,  as  seised 
to  the  use  of  any  person?  and  how,  on  the  birth  of  a  son 
subsequently  to  the  conveyance,  when,  by  the  undisputed 
operation  of  the  statute,  B.  and  C.  had  acquired  vested 
estates,  which  exhausted  the  legal  fee,  was  it  possible  that 
A.  could  have  a  seisin  commensurate  with  the  estate  tail 
limited  to  the  son,  or  any  seisin  whatever  ?  It  was  ad- 
mitted that  the  uses  limited  to  B.  and  C.  were  instantly 
transferred  into  possession,  or,  in  other  words,  clothed 
with  the  legal  estate ;  but  by  what  process,  compatible 
with  that  admission,  and  with  the  supposed  conditions 
of  the  statute,  the  contingent  use  could  take  effect,  was 
the  grave  question  which  embarrassed  the  profoundest 
lawyers. 

Instead  of  regarding  the  seisin,  which,  before  the  sta- 
tute, was  at  once  equitably  impressed,  as  being,  under  the 
statute,  at  once  legally  impressed  with  all  the  uses,  and 
thence  drawing  the  conclusion,  that,  through  the  opera- 
tion of  the  statute,  the  use  limited  to  the  unborn  son  was 
a  legal,  though  a  contingent  disposition,  and  the  use 
limited  to  C.  a  qualified,  though  a  vested  estate— quali- 
fied because  liable  to  be  affected  by  the  vesting  of  the 
prior  contingent  disposition,  each  executed,  or,  in  other 
words,  clothed  at  law,  according  to  '^  the  quality,  man- 
ner, form  and  condition  of  the  use :  ** — ^instead  of  adopt- 
ing this,  the  obvious  and  only  rational  solution,  some 
of  the  judges  considered  that  the  words  of  the  statute 
would  be  most  aptly  met  by  a  fiction.  This  fiction  con- 
sisted in  holding,  that,  although  on  the  execution  of  the 
conveyance  the  legal  estate  was  wholly  drawn  out  of  A. 
and  vested  in  B.  and  C,  yet,  in  contemplation  of  law, 
A.  had  a  possibility  of  regaining,  whenever  a  son  should 
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be  bom,— on  what  hypothesis,  short  of  a  presmned  re-  chapter  m. 
conveyance,  they  did  not  explain, — a  momentary  seisin 
adequate  to  feed  the  use  limited  in  his  favour.  Over 
this  invention  they  cast  the  veil  of  latinity,  and  pru- 
dently withdrew  it,  under  the  learned  appellation  of  scin- 
tilla juris  et  iituU,  from  familiar  examination.  West- 
minster Hall  resounded  with  the  debate ; — ^the  speeches 
of  the  eleven  judges,  who  delivered  their  opinions  seria- 
tim, occupied  six  days  (t).  The  Lord  Chief  Justice  Pop- 
ham  declared,  that,  not  to  cherish  the  scintilla,  would  be 
^'  to  cast  the  whole  commonwealth  into  a  sea  of  troubles, 
and  endanger  it  with  utter  confusion  and  drowning.'' 
The  commonwealth  had  little  to  fear,  but  common  sense 
was  in  imminent  danger  of  perishing  between  the  con- 
flicting elements  of  fire  and  water.  The  scintilla  has 
learned  advocates («)  and  opponents (t;)  to  this  hour; 
yet  the  Profession,  by  a  sort  of  tacit  convention,  seems  to 
treat  the  point  as  purely  speculative. 

But,  extending  our  views  beyond  the  mere  phraseology  Argnmenta 
of  the  statute,  to  its  spirit  and  effect,  let  us  try  the  mat-  ^tiii«  dM- 
ter  by  the  test  of  principles  and  facts  understood  and  ad- 
mitted by  all.  We  know  that,  before  the  statute,  the 
use  was  merely  a  personal  confidence  in  respect  of  the 
land,  and  that  if  the  trustee  conveyed  the  land  to  a  pur- 
chaser without  notice,  the  connexion  between  the  use  and 
the  very  subject  to  which  it  originally  related  was  dis- 
solved, nothing  remaining  to  the  cestui  que  use  but  an 
equitable  remedy  against  the  trustee  for  compensation. 
We  know,  too,  that,  before  the  statute,  a  contingent  use, 

(0  ChtdleigKM  ease,  I  Co.  R.  fute  the  text). 

120a;  S.  O.Poph.  70;  1  And.  309.  (v)  Bacon  on  Uses,  47;  1  Sogd. 

(«)    Sand.  Us.  4th  ed.   110;  Pow.  13;  Fearne's  Cont.  Rem.  9th 

Burton's  Elem.  4thed.  61;  (but  ed.   290,  295,  n.  by  Butler;    1 

tee  the  note,  which  seems  to  re-  Prest.  Est.  170. 
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CHAPTER  III.  limited  by  way  of  remainder,  was  not  liable  to  fail  by  the 
determination,  during  its  suspense,  of  the  previous  in- 
terest, on  which  it  was  expectant  in  point  of  enjoyment. 
But,  after  the  statute,  the  case  was  altogether  different* 
The  use  limited  to  the  unborn  son  became  so  knit  to  the 
land,  that  no  conveyance  of  the  legal  estate  to  a  pur- 
chaser, without  notice,  could  possibly  sever  the  connexion, 
and  so  amenable  to  the  rules  of  law,  that  the  determina- 
tion, by  forfeiture  or  otherwise,  before  the  birth  of  a  son, 
of  the  particular  estate,  on  which  the  limitation  was  now 
dependent  in  point  of  tenure,  involved  its  destruction. 
The  inference  is  plain ;  the  destination  in  favour  of  the 
unborn  son  had  lost,  under  the  statute,  its  primitive 
character  of  a  um,  for,  retaining  that  character,  it  would 
necessarily  be  affected,  on  the  one  hand,  by  the  convey* 
ance  of  the  l^al  owner,  and  unaffected,  on  the  other,  by 
accidents  occurring  to  the  prior  use.    But  it  could  have 
lost  its  equitable  character  only  by  acquiring  a  legal  char- 
acter, which,  again,  it  could  not  have  acquired  otherwise 
than  through  the  agency  of  the  statute.     It  must  either 
have  remained  a  use,  conditioned  as  uses  before  the  sta- 
tute were  conditioned,  or  have  become,  by  force  of  the 
statute,  a  legal  interest  in  the  land.     There  was  no  inter- 
mediate state.    The  statute  made  no  alteration  in  the  con- 
dition of  the  use,  short  of  the  superinduction  of  the  legal 
clothing.     Then,  are  we  not  compelled  to  regard  the  use 
limited  to  the  unborn  son  as  having  instantly  put  on,  in 
common  with  its  associate  limitations,  an  essentially  legal 
character  7    The  deed,  in  truth,  was  no  sooner  executed, 
than  the  statute,  imbuing  the  use  with  legal  qualities, 
converted  it  into  a  contingent  remauider ;  a  species  of 
limitation  so  familiar  to  the  old  law,  and  so  exactly 
agreeing  in  its  nature  and  incidents,  with  all  that  is  laid 
down  respecting  the  actual  quality  and  condition,  under 
the  statute,  of  the  contingent  use  in  question,  as  to  ex- 
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cite  surprise  that  the  identity  should  ever  have  been    chapter  m. 

overlooked.  ~ 

When^  after  the  statute^  land  was  conveyed  to  uses^  ConUngent  and 

11     1  /'  •  •       n  /•      ■■  .  future  uses 

all  the  present  uses  (s.  e,  uses  m  favour  of  objects  as-  were  tuned,  on 
certained)  were  instantly  converted  into  legal  estates ;  into  legai 
while  all  the  future  and  contingent  uses  (i.  e.  uses  in  statute/ 
fetvour  of  objects  to  be  ascertained)  were,  in  the  same 
instant,  converted  into  legal  titles,  capable  in  due  sea- 
son of  ripening  into  estates ;  for,  whatever  might  be  the 
*'  quality,  form,  manner,  or  condition  of  the  use,"  whether 
shaped  as  an  estate,  right,  possibility,  privilege,  or  power, 
the  *'  use  and  [legal]  interest  passed,  uno  flatu,  together 
in  an  instant  (a?).''    As,  upon  a  conveyance,  before  the 
statute,  to  A.  and  his  heirs,  to  the  use  of  B.  for  life,  and 
after  his  death,  to  the  use  of  his  first  son,  (he  having  no 
son  bom),  the  disposition  in  favour  of  the  son  presently 
charged  A.,  in  respect  of  his  possession  of  the  land,  with 
a  contingent  equitable  title,  so,  upon  the  like  conveyance 
after  the  statute,  the  same  disposition  presently  charged 
the  land  with  a  contingent  legal  title.     In  short,  the  ef- 
fect, at  the  common  law,  of  a  conveyance  to  A.  for  life, 
remainder  to  his  first  and  other  unborn  sons  in  tail,  re- 
mainder to  B.  in  fee,  and  the  effect,  under  the  statute,  of 
a  conveyance  to  C.  and  his  heirs,  to  the  use  of  A.  for  life, 
remainder  to  the  use  of  the  first  and  other  sons  of  A.  in 
tail,  remainder  to  the  use  of  B.  in  fee,  were  the  very  same ; 
in  either  case  the  disposition  in  favour  of  the  unborn  sons 
was,  both  in  nature  and  in  name,  a  contingent  remainder. 
Uses  limited  agreeably,  in  point  of  form,  to  the  doc- 
trines of  tenure,  adopted   its  laws  and  its  language. 
Then,  take  the  case  of  a  destination,  valid  in  equity  be- 
fore the  statute  in  the  form  of  a  use,  but  inadmissible  at 

(»)  Hefmarit  cut,  2  Co.  B.  35  a;  Id.  54  a. 
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CHAPTER  III.  the  common  law;  as^  for  example^  a  limitation  to  the  use 
of  A.  in  fee^  defeasible^  in  a  given  events  by  a  limitation 
to  the  use  of  B«  Here^  after  the  statute^  the  whole  legal 
estate  was  immediately  vested  in  A.,  subject  to  the  legal 
title  of  B.  to  the  possession  of  the  land  on  the  happening 
of  the  contingency — just  that  species  of  title  which,  if 
the  common  law  had  endured  such  shifting  destinations, 
B.  would  have  taken  under  a  direct  conveyance  to  A. 
in  fee,  defeasible,  in  a  given  event,  by  a  limitation  to 
B.  Thus,  as  to  uses  limited  by  way  of  remainder,  they 
passed,  under  the  statute,  into  legal  interests  strictly  con- 
formable, whether  vested  or  contingent,  to  the  ancient  law 
of  tenure.  And  as  to  executory  uses,  it  was  not  an  ob- 
jection to  their  also  passing  into  legal  interests,  that  fii- 
ture  and  shifting  dispositions  were  rejected  by  that  law, 
for  the  statute  adopted  and  legalized  the  use,  with  all  its 
known,  modifications,  and  rendered  every  impression  of 
which  it  was  susceptible  in  its  fiduciary  state  communi- 
cable to  the  legal  seisin,  except  those  confidences  (y) 
which,  from  their  very  nature,  cannot  be  executed  into 
possession. 
The  true  node  Indeed,  whcu  ttses  are  considered,  as,  at  this  day,  they 
usesatthiiday.  ought  to  be  Considered,  simply  as  modifications  of  the 

legal  estate — ^modifications,  which,  in  all  their  various 
forms,  the  legislature  has  sanctioned,  requiring  only,  that 
on  their  original  creation,  a  commensurate  seisin  should 
exist — ^we  may,  if  that  requisite  be  found,  safely  assume 
that  the  uses,  unless  they  transgress  some  general  rule  of 
law,  are  at  all  events  legally  effectual,  without  concerning 
ourselves  with  speculations  which  have  long  ceased  to  per- 
plex the  bench,  though  they  may  still  exercise  the  inge- 
nuity of  the  bar.  This  reasoning,  instead  of  amusing  the 
inquirer  with  doubtful  glimpses  of  the  scintilla,  follows 

(y)  Ante,  50. 
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the  light  of  acknowledged  principles,  which  at  once  dispel    chaptbk  hi. 
the  mist,  and  conduct  him  to  a  sound  conclusion.    We  no 
longer  need  even  the  possibility  of  any  dormant  energy 
supposed  to  lurk  in  the  feofiee  or  re-lessee,  who,  accord- 
ing to  the  scintilla  doctrine, 

carries  seinn  as  the  flint  bears  fire. 


Which,  mach  enforced,  shews  a  hasty  spark. 
And  straight  is  cold  again. 

But  assuming  that  the  language  of  the  statute  mqst  be 
literally  satisfied,  and  that  it  cannot  be  satisfied  without 
some  implication  or  intendment,  still  the  thing  implied 
or  intended,  should  be  such  as  may  reasonably  flow  from 
legal  principles,  and  harmonise  with  the  theory,  at  least, 
of  the  system ;  whereas  this  conceit  (^z)  of  a  scintilla  has 
no  colour  of  authority  but  the  dicta  in  which  it  is  sup- 
posed to  be  propounded,  and  seems  to  be  absolutely  des- 
titute of  even  the  semblance  of  analogy  to  any  doctrine 
ever  known  to  our  law. 

The  arguments  against  the  scintilla  may  be  summed  snmmary  of 
up  in  a  few  words,  by  observing  that  it  is  gratuitous  and  A^inntthe  ex. 
superfluous ;  that  the  statute  law  afibrds  no  hint  of  it,  ldnm\^  ^ 
while  to  the  common  law  it  was  utterly  unknown ;   that 
if  it  be  indeed  an  interest  in  the  land,  however  fitful  and 
evanescent,  it  must  have  some  ascertained  properties,  and 
confer  some  definite  rights,  but  which  no  one  pretends  to 
have  yet  detected ;   and,  finally,  that  a  doctrine  which 
exerts  no  influence  in  practice,  can  have  no  existence  in 
law.    The  weight  of  authority,  as  well  as  of  reasoning,  is 
against  it,  and,  on  the  whole,  we  may  safely  subscribe  to 
the  remark  of  a  learned  writer,  that  ''  since  the  statute 
of  uses,  this  supposed  possibility  is  in  fact  become  an 
impossibility  (a) ; ''  and  rest  in  the  conclusion  of  another 
eminent  lawyer,  ''that  immediately  after  a  conveyance 

(t)  Bacon  on  Uses,  47.  (a)  Bntl.  Fear.  Cont.  R.  295,  n. 


70  OF   THE   DESIGN   AND  BFFfiCTS 

cHAFTER  III,  to  uses,  no  scintilla  juris,  or  even  the  most  remote  possi- 
bility of  seisin,  remains  with  the  trustees  to  whom  lands 
are  conveyed  to  supply  a  seisin  to  uses,  which  are,  or  by 
any  possibility  may,  become  vested,  and  consequently  be 
executed  into  estate  (by*  We  cannot,  however,  but  ad- 
mire that  ingenuity  which,  after  excruciating  itself  to 
raise  a  difficulty,  is  at  last  content  with  a  solution  which 
involves  an  impossibility. 
Powers  of  ap-  The  owucr  might  either  fix  the  uses  by  the  conveyance 
revoidDg  OSes;  itsclf,  or  rcscrvc  to  himsclf,  or  confer  upon  another  per- 
son, the  power  of  declaring  them.  As  well  uses  declared 
by  the  conveyance,  as  uses  subsequently  declared  under 
a  power  contained  in  the  conveyance,  might  be  revoked 
or  varied  from  time  to  time  by  force  of  the  original 
power,  or  of  a  derivative  power.  Thus,  if  A.  conveyed 
to  B.,  to  such  uses  as  A.,  the  grantor,  or  as  C,  a  stranger, 
should  appoint,  and  for  want  of  appointment,  to  the  use 
of  D. ;  in  the  former  case  A.,  in  the  latter  C,  might  ap- 
point the  use  to  E.,  reserving  at  the  same  time  a  power 
of  declaring  new  uses,  under  which  power  A.  or  C.  might 
appoint  the  use  to  F.  In  the  preceding  example,  the 
use  originally  limited  in  favour  of  D.  would  be  superseded 
by  the  use  appointed  to  E.,  whose  Use,  again,  would  give 
place  to  the  use  appointed  to  F.  As,  before  the  statute, 
B.,  to  whom  the  conveyance  was  made,  would  have  been 
bound  to  dispose  of  the  land  for  the  benefit  of  the  person 
to  whom  the  use  was  for  the  time  being  directed,  so  the 
statute  imbued  the  use,  through  every  change  of  its  des- 
tination, with  the  quality  of  a  legal  estate.  When  uses 
were  limited  to  arise  from  the  volition  of  a  person  to 
whom  a  bare  authority  was  delegated  to  declare  them,  the 
limitation  was  called,  for  distinction's  sake,  a  power  ;  that 
person  was  called  the  donee  of  the  power,  and  his  declar- 

(b)  1  Prest.  Est.  1 70. 
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ation  was  called  an  appointment.     Such  uses^  however,    oraptbrih. 
were  not  essentially  difiPerent  in  their  nature  from  the  — notdistin- 

,  guisbable  in 

contingent  or  shifting  uses  already  described  (c) ;   for,  as  principle  from 

•  contingent  or 

a  use  in  favour  of  the  unborn  children  of  A.  depended  future  uses; 
for  its  taking  effect  on  the  happening  of  an  event,  (the 
birth  of  a  child  of  A.),  so,  the  use  to  arise  under  a  power 
of  appointing  l)y  deed  depended,  in  like  manner,  on  the 
performance  of  an  act,  (the  execution  of  the  instrument 
prescribed) ;  and  the  difference  between  the  cases  so  put, 
seems  to  be  a  difference  in  form  rather  than  in  principle, 
though,  for  some  practical  purposes  (d),  executory  uses 
and  powers  have  been  treated  as  distinct. 

Through  the  machinery  of  powers,  (keeping  within  the  — extensiYeiy 
rule  against  perpetuities  (e) ),  the  legal  ownership  might  «inpioyed. 
be  infinitely  shifted  and  modified,  and  that  by  almost  any 
means,  formal  or  informal,  which  the  donor  of  the  power 
declared  sufficient  to  indicate  the  volition  of  the  donee. 
An  agency  of  this  nature  was  of  course  incompatible  with 
the  principles  of  the  common  law ;  but  powers  were  now 
very  extensively  employed,  particularly  in  settlements, 
to  enable  tenants  for  life,  trustees,  and  others,  to  make 
leases,  jointures,  sales,  and  exchanges,  or  otherwise  act 
upon  the  ownership  at  law,  either  without  possessing  the 
legal  interest  to  an  extent  commensurate  with  the  pur- 
poses to  be  fulfilled,  or  without  possessing  any  legal  in- 
terest whatever.  Thus,  if  A.  conveyed  land  to  B.  in  fee, 
to  the  use  of  C.  for  life,  with  ulterior  limitations,  and 
empowered  C,  the  tenant  for  life,  to  lease  for  twenty-one 
years,  or  empowered  D.,  a  stranger,  taking  no  interest  in 
the  land,  to  make  an  absolute  sale ;  here,  when  C.  made  a 

■ 

(c)  1   Sugd.  Pow.  11,   12;  2  BBm.  &  Aid.  561^  mih  Buekworfh 

Id.  563,  564;    Sugd.   Gilb.  Us.  y.  nirkeU,  3  Bos.  &  P.  652,  n.; 

148,  n.;  see 3  Adolph.  &  £11.  18.  Moody  y.  Kinp,  2  Bing.  447. 

{d)  Compare  Bay  y.  Punp^  5         (e)  Post,  lUast.  IT. 
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CHAPTBK  in.  lease  for  twenty-one  years,  or  D.  sold  the  fee,  according 
to  the  power,  the  conveyance  by  A.  to  B.  was  thenceforth 
considered  as  made  to  the  use  of  the  lessee  or  the  pur- 
chaser, which  use  the  statute  instantly  converted  into  a 
legal  ownership.  C,  who  made  the  lease,  had  no  interest 
in  the  land  beyond  his  own  life,  yet  his  lease  endured  for 
twenty-one  years  certain ;  D.,  who  sold  the  estate,  had 
no  interest  whatever,  yet  his  alienation  conferred  a  title 
to  the  fee :  because,  in  each  case,  the  disposition  founded 
itself,  not  on  the  ownership  of  the  lessor  or  vendor,  but 
on  the  use  springing,  at  his  appointment,  from  the  ori- 
ginal conveyance  to  B. 
The  itatnte  It  must  be  manifest,  from  what  has  already  been  said^ 

^didoDofthe  that  the  condition  of  the  legal  ownership  was  greatly 
e^  owner-      ameliorated  by  the  statute.     The  law  of  tenure,  with  its 
rules  and  forms,  remained,  but  on  that  ancient  stock 
was  engrafted  the  equitable  principle,  destined  hence- 
forth to  produce  fruit  of  a  legal  quality.    For  the  statute^ 
by  turning  the  use  into  a  legal  estate  in  the  land,  did,  in 
effect,  enable  the  owner  to  deal  with  the  land  at  law  as 
freely  as  he  might  have  dealt  with  the  use  in  equity. 
This  led  to  an  important  change  in  the  modifications  of 
the  legal  ownership.     We  have  seen  that  uses  possessed 
an  adaptive  faculty  very  convenient  for  the  purposes  of 
alienation  and  settlement,  but  repugnant  to  the  letter 
Disporitioni      and  Spirit  of  the  common  law.     For  that  law  forbade 
miiuw,'^2d  shifting  destinations,  as,  a  limitation  to  A.  for  life,  de- 
by  way  of  we.  fg^sjijie  \^y  ^  limitation  over  on  B.'s  return  from  Rome  in 

A.'s  life-time,  or,  a  limitation  of  the  fee  to  the  infant 
child  of  A.,  defeasible  by  a  limitation  over  on  the  death 
of  such  child  under  twenty-one ;  and  it  equally  abhorred 
a  future  substantive  destination,  as,  a  gift  by  A.  to  B. 
from  Ch]:istmas  next,  or  by  A.  to  the  unborn  children  of 
B.,  leaving  the  estate  in  A.,  the  donor,  until  Christmas, 
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or  until  the  birth  of  a  child  of  B.  But  the  statute^  by  cbaptbr  nr. 
joining  the  land  to  the  use^  supplied  a  ready  method  of 
effecting^  even  at  law^  these  and  other  irregular  destina- 
tions. A  use  being  moulded  to  the  form  required,  the 
statute  gave  it  legal  efficacy.  Hence,  not  only  were  the 
ancient  proprietary  rights  unceremoniously  created,  but 
novel  modes  were  introduced,  and  the  very  seisin  of  the 
land  slipped  from  the  hands  of  the  freeholder  before  the 
regular  determination  of  his  estate,  without  any  form  of 
livery  or  other  intimation  of  the  change.  So  that  the 
le^slature,  in  attempting  to  restore  the  fruits  of  seigniory 
to  the  lord,  subdued,  in  a  great  measure,  the  stubborn 
qualities  of  the  legal  dominion,  bending  it  to  the  conve- 
nience, and  even  caprice,  of  the  proprietor ;  and  thus  the 
statute  of  uses,  although  professedly  made  for  the  advan- 
tage of  the  crown,  conferred  a  signal  boon  upon  the  subject. 

Still,  however,  the  severe  maxims  of  tenure  oppressed  But  legal  e*. 
the  ownership  at  law,  whether  raised  by  the  old  methods,  created  by  way 
or  by  the  novel  operation  of  the  statute.  A  legal  estate  subjected  to  the 
for  life,  though  created  by  way  of  use,  was  liable  to  for- 
feiture ;  and  whenever  a  use  for  life,  in  tail,  or  in  fee, 
was  limited  to  take  effect  in  remainder,  expectant  upon 
a  prior  use  for  life  or  in  tail,  the  law  required  that  the 
limitation  in  remainder  should  come  into  operation  before 
or  in  the  instant  of  the  determination  of  the  prior  use. 
It  followed  that,  when  (for  example)  land  was  settled  on 
marriage  to  the  use  of  A.,  the  husband,  for  life,  and  after 
liis  death,  to  the  use  of  the  children  of  the  marriage,  the 
provision  for  the  children  was  liable  to  be  defeated  by 
the  forfeiture  of  A.'8  life  estate  (/),  which  might  happen 
either  by  design  or  through  mere  inadvertence.  So,  if 
the  use  was  limited  to  A.  in  fee,  the  legal  ownership 
which  he  acquired  under  the  statute  was  subject  to 

(/)  Ante,  18,  27. 
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cHAPTRR  III.  dower  (g)  and  to  escheat  (h).  In  shorty  the  possession 
which  the  use  drew  after  it^  was  generally^  though  not 
invariably  (i)  attended  with  the  incidents,  and  amenable 
to  the  rules^  of  the  common  law.  The  force  of  the  statute 
was  exerted  chiefly  in  multiplying  and  enlarging  the 
means  of  conferring  the  legal  dominion. 

Moaeaofcon-'^    Wo  now  prococd  to  consider  what  changes  the  statute 

Teyance  after  j  •      ^t  j  r 

the  statute  of    produccd  m  the  modes  of  conveyance. 


Oiea. 


Bargains  and       BARGAINS  AND  SALES,  which,  before  the  Statute,  Were 
*'^^^*'  substantial  dispositions  of  the  equitable  ownership,  rais-> 

ing  a  use  in  favour  of  the  purchaser  on  the  ground  of  a 
valuable  consideration  paid  by  him,  were  now  resorted  to 
merely  as  instruments  for  raising  such  a  use  as  would 
attract  the  statute ;  but  to  the  raising  of  which  (since 
uses  had  passed  into  mere  forms  of  legal  limitation)  nei- 
ther any  beneficial  interest  in  the  bargainor,  nor  any 
consideration  esteemed  really  valuable  and  actually  mov- 
ing firom  the  bargainee,  was  requisite.  The  courts  of 
law,  as  well  in  this  instance,  as  in  the  instance  of  a  use 
upon  a  use,  rejected  all  equitable  ingredients,  and,  con-* 
sistently  with  their  general  view  of  the  statute,  reduced 
the  transaction  to  a  mere  mode  or  form  of  conveyance. 
When,  therefore,  A.  the  legal  owner,  holding  either  in 
bis  own  right,  or  as  a  mere  trustee  for  B.,  bargained  and 
sold  to  C.  for  five  shillings  expressed  to  be  paid  by  C.  to 
A.  (^j),  (the  semblance  of  value  and  the  allegation  of 


(^)  3&4Will.4,c.  105.  Post,  cases  there  referred  to;  .S*.  C.  4 

Chap.  y.  Bam.  &  Adolph.  283. 

(h)  4  &  5  Will.  4>  c.  23.  Post,  (J)  It  is  oonceiyed  that  a  bar- 
Chap,  y.  gain  and  sale  bj  A.  to  B.,  in  oon- 

(t)  The  doctrine  of  remitter  is  sideration  of  monej  or  money's 

an  exception,  see  Co.  Litt.  348.  worth  paid  by  C,  to  B,^  would  be 

b.;   Doe  d.   Cooper  y.  Finchy   1  good.     And  see  3  Ney.  &  Mann. 

Ney.  &  Mann.  172,  n.  (86),  and  110,  n. 
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payment  l)eing  still  requisite)^  such  a  use  as  satisfied  the  chapter  m. 
statute^  or  at  least  its  expounders^  arose  in  favour  of  C.^ 
who  was  immediately  invested  with  the  legal  estate.  The 
practice  of  expressing  (for  the  money  was  never  in  fact 
paid)  a  nominal  consideration  of  five  or  ten  shillings  in 
deeds  was  at  length  extended^  firom  ignorance  or  dis- 
regard of  its  origin  and  peculiar  use,  to  every  kind  of 
transfer  of  every  species  of  property. 

As  to  COVENANTS  TO  STAND  SEISED,   the  Same  COnsidera-  Covenants  to 

■TAND  SEISED; 

tion  of  blood  or  marriage,  which  was  necessary  to  raise 
the  use  before  the  statute,  was  necessary  still ;  but  no 
beneficial  interest  in  the  covenantor  was  required,  for  if 
he  had  the  legal  ownership,  though  merely  as  a  trustee, 
the  use  would  spring  up,  and  the  possession  followed. 

In  short,  bargains  and  sales,  and  covenants  to  stand  —both  becsme 
seised,  which,  before  the  statute,  were  real  contracts  iScesT*"^*^" 
passing  the  beneficial  interest,  were  now  employed,  with- 
out any  regard  to  that  interest,  as  technical  vehicles  for 
conveying  the  land  at  law.  The  statute  had  the  effect 
of  adding  the  forms  of  such  contracts  to  the  list  of  legal 
assurances.  Of  the  practical  importance  of  the  convey- 
ance by  bargain  and  sale  we  shall  presently  speak.  Co- 
venants to  stand  seised  fell  into  neglect ;  for,  as  no  use 
could  arise  upon  such  a  covenant  in  favour  of  strangers, 
(j.  e.  persons  not  within  the  marriage  consideration,  nor 
of  the  blood  of  the  covenantor),  it  was  incapable  of  adap- 
tation to  the  objects  of  a  modern  settlement,  which  re- 
quired the  limitation  of  legal  interests  to  trustees  for 
various  purposes,  as  the  raising  of  jointures  and  portions, 
and  also  the  insertion  of  powers  of  appointing  uses  to 
lessees,  purchasers,  and  others. 

It  has  already  been  observed,  that,  before  the  statute,  Disdnction  b«- 

^     1      'o         1.        1  •         xi  •  tween  such  con- 

uses  were  created  either  by  changing  the  possession,  as  veyances  as 
when  A.  conveyed  the  land  to  B.,  to  the  use  of  C. ;  or,  ud snchu ' 
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CHAPTER  III. 

operate  with- 
out, traDsmtita- 
tion  of  poBses* 
aion. 


Statute  op 
Inrolments; 


^-confined  to 
bargains  and 
sales  of  free- 
hold interests; 


M^evadcd  by 


\¥ithout  changing  the  possession^  as  when  A.  bargained 
and  sold^  or  covenanted  to  stand  seised  of  the  land  to 
the  use  of  C.  And^  after  the  statute^  legal  conveyances 
were  divided  into  those  which  took  effect  by  way  of 
transmutation  of  possession,  and  those  which  owed  their 
operation  exclusively  to  the  doctrine  of  uses.  Bargains 
and  sales,  and  covenants  to  stand-  seised,  which  did  not 
affect  to  disturb  the  possession,  and  which,  therefore,  be- 
fore the  statute,  had  no  operation  at  law,  now  conveyed 
the  land  itself  by  force  of  the  statute.  To  illustrate  the 
distinction  between  the  two  classes  of  assurances — ^upon 
a  bargain  and  sale,  made  after  the  statute,  by  A.  to  B., 
nothing  passed  under  the  bargain  and  sale  but  the  use; — 
it  was  the  statute  which  transferred  to  B.  the  possession 
of  the  land.  But  when  A.  conveyed  the  land  by  feoff- 
ment to  C,  the  conveyance  transferred  the  possession  to 
C,  and  if,  on  such  possession,  (or,  technically  speaking, 
seisin)  a  use  was  declared  in  favour  of  B.,  then  the  pos- 
session passed  to  him,  in  the  same  instant,  under  the 
statute. 

The  legislature,  observing  that  a  mere  contract  for 
sale,  value  being  given,  raised  a  use,  and,  with  the  help 
of  the  statute,  changed  the  possession,  and,  consequently, 
apprehending  that  land  would  be  conveyed  from  man  to 
man  without  form  or  solemnity,  passed  another  statute, 
the  STATUTE  OF  iNROLMENTS  (g),  which  denied  effect  at 
law  to  such  contracts  in  regard  to  /freehold  interests, 
unless  made  by  deed  (h)  indented,  and  inroUed  within 
six  [lunar]  months  from  the  date.  A  contract  for  the 
sale  of  land,  so  perfected,  was  called  a  bargain  and  sale 

INROLLED. 

Conveyances  by  way  of  bargain  and  sale  being  thus 


(jff)  27  Hen.  8,  c.  16. 


(h)  t.  e.  a  writing  under  seal. 
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clogged  with  the  ceremony  of  inrolment^  and  being  on    chapter  m. 
other  accounts  unfit  for  general  adoption,  the  lawyers  the  modem 

"  *  ^  •'  LEASE  AND  SB« 

again  taxed  their  ingenuity,  and  again  outwitted  the  col-  ^rabb. 
lective  wisdom  of  the  legislature.  They  quickly  per- 
ceived a  loophole  which  the  statute  of  inrolments  had 
left  open,  and  through  which  almost  all  the  land  in  the 
kingdom  has  since  passed  in  secrecy  and  silence.  That 
statute  did  not  extend  to  a  contract  for  the  sale  of  a  term 
of  years,  either  already  existing  or  to  be  created.  If, 
therefore,  A.  wished  to  convey  the  inheritance  of  the 
land  to  B.,  he  first  contracted  for  a  nominal  consideration, 
as  five  shillings,  to  sell  it  to  B.  for  a  year.  This  con- 
tract entitled  B.  to  the  use  for  a  year,  which  use  the 
statute  of  uses  immediately  turned  into  a  legal  estate  in 
the  land,  so  that  B.  became,  without  entry,  tenant  in 
possession  to  A.,  whose  remaining  interest  in  the  land 
(technically  the  reversion)  might  immediately,  upon  the 
principles  of  the  ancient  common  law  {%),  be  relinquished 
(technically  released)  to  B.  by  another  instrument.  The 
first  instrument  was  called  a  Bargain  and  Sale  for  a  Year, 
or  a  Lease  for  a  Year;  the  second,  a  Release: — they 
formed  together  the  conveyance  since  in  general  use 
under  the  name  of  a  lease  and  release.  Though,  com- 
monly, the  lease  and  release  were  distinct  instruments, 
yet,  if  incorporated  and  executed  as  one  conveyance  or 
assurance,  in  point  of  form,  the  law  would  treat  them  as 
several  and  consecutive,  in  point  of  effect. 

By  a  barcrain  and  sale,  singly,  an  estate  to  endure  for  Praeticfti  um  of 

J  ^  '         ojy  ^  the  bargwnand 

one  year,  or  for  one  thousand  years,  and  by  the  joint  re-  sale,  and  of  the 
suit  of  a  bargain  and  sale  and  a  release  of  the  reversion,  lease, 
(t.  e.  a  lease  and  release),  an  estate  of  freehold  or  inhe- 
ritance might  be  conveyed,  and  completely  vested  at  law 

(t)  Ante,  24. 
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cHArr«a  m.   in  the  grantee,  without  entry  upon  the  land,  livery  of  the 

possession,  or  inrolment  (it).    By  means  of  the  former 

assurance,  (the  bargain  and  sale),  all  the  purposes  of 

mortgaging  or  incumbering  the  land,  (a  long  term  of 

years,  if  without  impeachment  of  waste,  being  of  little 

less  value  than  the  fee  simple),  and  by  means  of  the  latter, 

(the  lease  and  release),  all  the  purposes  of  alienation  and 

settlement  might  be  accomplished,  without  any  other  ce* 

remony  than  the  sealing  and  delivery  of  the  parchment, 

and  without  the  risk  of  disclosure. 

In  what  sense        Whcu  the  Icsscc  was  Said  to  be  in  the  actual  possession 

tri^sfel^  uses  uudcr  the  bargain  and  sale  for  a  year,  it  was  meant  only 

huopouetnon.    ^y^^^  y^^  acquircd,  by  the  mere  execution  of  the  instrument, 

such  an  estate  in  the  land  as  rendered  him  capable  of  ac- 
cepting a  release  of  the  remainder  or  reversion  (J).  For' 
every  vested  estate  of  freehold  or  inheritance,  whether 
entitling  its  owner  to  the  present  possession  of  the  land 
or  not,  might  be  the  subject  of  a  conveyance  by  lease  and 
release.  Suppose  that  •  land  was  conveyed  by  feofiment 
to  A.  for  life  or  for  years,  (to  whom  of  course  the  livery 
of  the  possession  would  be  made),  remainder  to  B.  for 
years,  remainder  to  C.  for  life  or  in  fee ; — here  C.  might 
certainly  release  to  B.,  who  had  a  vested  estate  for  years, 
but  no  possession.  Now,  the  same  capacity  of  enlarge- 
ment by  means  of  a  release  belonged  to  an  estate  for 
years,  similarly  circumstanced,  when  created  by  means 
of  a  bargain  and  sale  of  the  use.  So  that  if  C,  for  five 
shillings  consideration,  leased,  by  way  of  bargain  and 
sale  of  the  use,  to  D.  for  years,  then  D.,  as  having,  by 
force  of  the  statute,  a  particular  estate  in  the  land,  de- 
rived out  of  C.'s  remainder,  (which  had  thus  become,  in 
regard  to  D.,  a  reversion),  was  instantly  competent  to 

{k)  Heyward'e  case,  2  Co.  Bep.         (I)  2  Purest.  Cony.  391. 
36  a;  Fax^s  ease,  8  Co.  Bep.  93  b. 
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accept  a  rdease  from  C,  though  it  is  clear  that  D.  had  oaATTEE  m, 
not,  nor  was  entitled  to,  the  actual  possession  of  the 
land,  but  would  even  have  been  a  trespasser  if  he  had 
taken  possession  without  the  permission  of  A*  It  is  true, 
that  C/s  estate,  being  a  remainder,  might  pass  by  a  single 
deed,  operating  as  a  grant  at  the  common  law,  (without 
attornment  (m)  or  inrolment),  and  that  his  lease  might 
so  operate ;  but  it  is  at  the  same  time  dear  that  his  lease 
might  giye  an  actual  estate  by  way  of  bargain  and  sale 
of  the  use,  and  that,  taking  effect  in  either  mode,  it  might 
lay  the  foundation  for  a  release.  Before  the  statute, 
the  lease  would  have  taken  effect  as  a  grant  pro  tanto 
of  the  remainder,  and  have  rendered  the  grantee,  with- 
out entry,  capable  of  a  release,  but  if  the  subject  of 
conveyance  had  been  the  immediate  freehold  or  fee,  then 
the  lessee  must  have  entered ;  whereas,  after  the  statute, 
it  mattered  not  whether  l^e  freehold  or  fee  was  imme- 
diate or  not,  for  in  either  case  the  lessee  was  in,  without 
entry,  of  a  particular  estate.  Even  where  the  bargain 
and  sale  was  made  by  the  immediate  freeholder,  the  bar- 
gainee was  not,  by  force  of  the  statute,  invested  with  the 
actual  possession  in  fact  (n)  of  the  land,  nor  could  he 
maintain  trespass  till  he  had  entered  (o).  By  actual  pas- 
session,  therefore,  we  are  to  understand  such  an  estate  in 
the  land  as  admitted  of  enlargement  by  way  of  release ; 
and,  generally,  by  the  term  possession,  when  that  term  is 
employed  in  treating  of  uses  as  they  were  affected  by  the 
statute,  nothing  more  is  to  be  understood  than  that  the 
statute  annexed  to  the  use  a  commensurate  legal  interest 

(m)  Ante,  25.  3).     But  in  Perry  y.  Bawee,   I 

(n)  Per  Bridgman,  C,  J.,  Car-  Yent.  361,   Saunders  states  the 

ter,  66.  point  to  be  doubtful.    And  see 

(o)   Lutmeh  y.   Mitton,   Cro.  Crreen  y.   Miller,   2  Crompt.   & 

Jac.  604;  Ckmi.  Dig.  Tretpasi  (B.  Jery.  142;  and  8  Bing.  92. 
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CHAFTER  uu   ill  the  land  itself^  conferring  a  right  or  title  to  the  actual 
possession^  either  immediate  or  future^  vested  or  contin- 
gent^ according  to  the  tenor  and  intention  of  the  use. 
Pabiicity  would       If  the  statutc  of  inrolmcuts  had  extended  to  instru- 
•uited  from  the  mcnts  Creating  estates  for  years^  still  its  policy  mighty 

inrolmcnt  of  «  111  111  1  •  j  i* 

bargains  and      and  proDably  would  have  been  m  a  great  measure  disap- 
et  or  years;  p^jj^^^j^  j^y  gj^^  making  and  inrolling  a  bargain  and  sale 

for  a  year^  and  then^  by  another  deed,  not  inroUed,  re* 
leasing  to  the  lessee  (already  in  possession  under  the 
bargain  and  sale,  aided  by  the  statute  of  uses)  the  rever- 
sionary interest  in*  the  land.  As  the  bargain  and  sale  for 
a  year  disclosed  nothing  beyond  the  subject-matter  of  the 
sale,  (which,  indeed,  it  did  not  necessarily  disclose),  and 
the  names  of  the  legal  grantor  and  grantee,  (neither  of 
whom  might  have  any  beneficial  interest),  the  nature  and 
extent  of  the  rights  created  by  the  conveyance  would  still 
have  lain  concealed  in  the  unrecorded  release.  It  would 
seem,  therefore,  that  the  mere  extension  of  the  statute  of 
inrolments  to  bargains  and  sales  for  years  would  not,  as 
some  vnriters  assume,  have  had  the  effect  of  re^stering 
the  titles  to  real  property.  Nor  does  experience  warrant 
the  supposition,  that  the  legislature,  if  so  disposed, 
could,  even  by  a  series  of  well-directed  attacks,  eradicate 
the  long  cherished  (/))  practice  of  private  alienation; 
much  less  change,  by  a  single  enactment,  the  habits  of  a 
people. 
—nor  from  the  Bcsidcs,  the  various  common  law  assurances,  feoflP- 
TOmmoifSw^  ments,  leases,  releases,  grants,  fines,  and  recoveries,  were 
'  left  untouched.  It  seems,  indeed,  to  have  been  consi- 
dered that  the  solemnities  which  attended  those  assur- 
ances afforded  sufficient  protection  against  secrecy  and 
fraud.  But  solemnities  instituted  in  a  semi-barbarous 
age,  to  promulgate  changes  in  the  relation  of  lord  and 

(p)  Ante,  p.  29. 
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vassal,  were  but  ill  suited  to  the  protection  of  purchasers    chaft»r  m. 
and  lenders  in  the  altered  condition  of  society.     How  in<p 
adequate  are  livery,  entry,  attornment,  and  other  forms 
of  that  nature,  to  make  known  even  the  fact  of  transfer 
among  a  busy  commercial  people,  and  how  absolutely 
worthless  for  the  purpose  of  conveying  information  rela- 
tive to  the  state  of  the  ownership !     The  disuse  of  such 
forms,  while  it  £Eicilitated  dealings  with  land,  deducted 
little  from  the  safety  of  titles.     In  modern  times,  a  con-t 
veyance  by  feoffinent,  in  regard  at  least  to  the  contents 
of  the  parchment  declaratory  of  the  interests  intended  to 
be  created,  might  be  made  with  as  much  privacy  a^  ^veii 
a  conveyance  by  lease  and  release.     After  attornment 
was  taken  away  by  the  statute  of  Anne  (9),  persons  en-^ 
titled  in  remainder  or  reversion  were  enabled  to  convey 
their  interests  by  a  deed  of  grant  unattended  by  any  ex- 
trinsic ceremony  whatever.     And  as,  in  every  case  wherei 
the  possession  was  held  by  a  tenant  for  life  or  for  yearSj^ 
pr  even  from  year  to  year,  the  ulterior  interest  was, 
either  a  remainder  or  a  reversion  capable  of  being  trans^ 
ferred  simply  by  grant,  that  clandestine  species  of  con-^ 
veyance  might  have  been  adopted  in  the  great  majority 
of  transactions.     However,  the  perfect  convenience  and 
general  applicability  of  the  lease  and  release,  recom- 
mended and  established  it  as  the  common  assurance  of 
the  kingdom  (r). 

The  capacity  of  testamentary  disposition,  enjoyed,  be-  a  testamentary 
fore  the  statute,  over  the  equitable  interest,  and,  after  conferndbjtiL 
the  statute,  over  the  legal  estate,  through  the  indirect   ^  **'*^ 

(g)  4  Anne,  c.  16,  s.  9.    It  is,  a  lease  and  release,  ora  bargain  and 

well  known  that  Mr.  Feame  fell  sale  inroUed,  was  essential.  Posth. 

into  ihe  singular  error  of  suppos-  Works,  Beading  on  Stat.  Inrol. 

ing,  that,  in  order  to  convej  a  free-  (r)  Barker  y.  Keate,  2,  Mod« 

hold  remamder  or  rerersion,  either  24  9. 

VOL.  I.  G 
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esAPTER  III.  medium  of  a  power,  created  by  the  party,  of  appointing  the 
use  by  will,  was  gradually  extended,  by  way  of  direct  do* 
minion,  to  the  land  itself.  This  was  effected  by  first  ren* 
dering  lands  of  a  particular  tenure  devisable,  (s)  and  after- 
wards reducing  (t)  all  freehold  lands  (except  frankalmoign) 
to  that  tenure.  The  right  thus  wisely  conceded  by  the 
kgislature  was  liberally  expounded  by  the  judicature. 
The  owner  was  allowed  to  effect^  by  a  simple  expression 
of  intention,  unaided  by  the  artificial  machinery  of  uses, 
all  those  irregular  destinations,  which,  as  tending  to  sus- 
pend  or  to  displace  the  legal  tenancy,  were  interdicted  by 
the  rules  of  the  common  law  ; — ^rules  which  every  owner, 
however  strictly  bound  to  their  observance  through  life^ 
was  permitted  thus  to  abrogate  in  his  grave* 
Whether  de-  Whether  dcviscs  are  within  the  Statute  of  Uses,  (the 

Srtututr**"  Statute  of  Wills,  to  which  allusion  has  just  been  made, 

having  been  passed  subsequently  to  the  Statute  of  Uses), 
is  a  question  which  has  been  much  discussed,  but  never 
expressly  determined.  The  course  of  adjudication  upon 
wills  seems  to  have  assumed  rather  than  decided  the 
affirmative.  It  would  appear,  however,  that  no  difficulty 
can  arise  in  practice  firom  the  absence  of  a  solemn  de- 
cision, for  there  cannot  be  a  reasonable  doubt  that  where 
land  is  devised  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs,  and  both  A.  and  B.  survive  the  testator,  B. 
takes  the  legal  estate,  by  force  either  of  the  statute  or 
of  the  intention ;  and  according  to  the  better  opinion, 
he  takes  it  by  force  of  the  statute  (u).  Nor  can  it  be 
considered  less  clear,  that  if  A.  die  before  the  testa- 
tor, and  B.  survive  the  testator,  the  devise  will  operate 
as  a  direct  gift  to  B.,  for  the  efficacy  of  a  devise  to  the 

(«)  32  Hen.  8,  c.  1 ;  34  Hen.  8,  (tf)    See  Prest.   Shep.  Touch. 

c.  5.   But  see  1  Yiet.  c.  26.  Posty  508.     The  point  is  the  same  with 

Chap.  V.  respect  to  devises  within  the   1 

(t)  12  Car.  2,  c.  24.  Vict.  c.  26.    Post,  Chap.  ▼. 
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use  of  B.,  without  the  interposition  of  A.,  would  have  chaptbr  m. 
been  unquestionable,  and  the  death  of  A.  in  the  testator's 
lifetime  virtually  strikes  his  name  out  of  the  will.  It  is 
true,  that  if  a  deed  purport  to  convey  land  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  and  A.  be  dead  or 
incapable  at  the  execution  of  the  deed,  the  conveyance 
may  fail  at  law  for  want  of  a  grantee,  but  even  convey- 
ances inter  vivos,  when  prevented  from  operating  in  the 
very  mode  intended,  are,  if  possible,  so  construed  as  to 
give  them  effect  in  a  different  mode,  and  certainly  less 
favour  would  not  be  shewn  to  a  devise. 

Let  us  now  direct  our   attention  to  trusts,  which,  trust*,  after 

the  statute; 

under  the  fostering  care  of  the  Court  of  Chancery,  far  out- 
grew in  importance  both  the  common  and  the  statute  law. 

Trusts,  after  the  statute,  were,  for  the  most  part,  in  — «naiogoiu  to 
the  same  plight  with  uses,  as  uses  existed  before  the  statute. 
statute.  The  trust  involved  the  right  in  equity  to  the 
beneficial  enjoyment  of  the  land.  The  peculiarities  al- 
ready pointed  out,  as  characterising  the  use  before  the 
statute  and  distinguishing  it  from  the  legal  estate  in  the 
land,  were  transferred  to  the  trust.  Since  it  is  material 
that  those  peculiarities  should  be  clearly  apprehended,  it 
will  not  be  a  misapplication  of  our  time  to  recapitulate 
them  with  reference  to  trusts. 

First,  in  regard  to  the  modifications   of  which  the  i.  Tnuts,  in 

reffard  to  the 

equitable  ownership  was  now  susceptible. — ^A  trust  might,  modifications 

of  course,  be  limited  for  years,  for  life,  in  tail,  or  in  fee. 

Trusts,  like  uses  before  the  statute,  were  wholly  inde ^unaffected  hy 

the  rnles  of 

pendent  of  tenure,  and  enjoyed,  therefore,  an  exemption  tenme. 
from  the  common-law  liability  to  forfeiture.     Forfeiture 
was  a  punishment  for  acting  contrary  to  the  fidelity  due 
to  the  person  of  whom  the  estate  was  holden  (x),  but  a 

(x)  Ante,  14. 

g2 
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CHAPTER  III. 


trust  was  holden  of  nobody  (u).  It  followed,  that,  when  a 
trust  was  raised  in  favour  of  A;  for  life,  his  tortious  as- 
8urance>  as  a  fine  or  a  feoffment  in  fee,  or  any  other  act 
which,  if  his  estate  had  been  legal,  would  have  entitled  the 
I'emainder-man  or  reversioner  to  enter,  could  occasion  no 
injury  to  others,  nor  consequently  prejudice  his  own  in- 
terest. By  this  exclusion  of  the  rules  of  tenure  perfect 
security  was  afforded  to  gifts  in  the  nature  of  contingent 
remainders,  and  free  scope  was  allowed  to  shifting  and 
to  future  dispositions.  Thus,  when  land  was  settled 
upon  trust  for  A.  for  life,  and  after  his  death  for  his  un- 
born children,  or  for  the  unborn  children  of  B.,  the  con- 
tingent trust  for  the  children  was  not  liable  to  fail  by  the 
determination  of  the  previous  trust  before  the  contin- 
gency happened  (x).  So,  when  a  trust  was  raised  in  fa- 
vour of  A.  in  fee,  with  a  declaration  that  if  B.  should 
pay  to  A.  a  sum  of  money,  the  trust  for  A.  should  cease, 
and  the  land  be  held  in  trust  for  B.  in  fee,  the  equitable 
interest  in  the  fee  shifted  to  B.  on  payment  of  the  money ; 
and  so,  likewise,  a  substantive  trust  for  A.  from  Christ- 
mas next,  or  for  the  unborn  child  of  A.,  without  any  pre- 
cedent limitation,  was  valid.  Similar  results  might,  as 
we  have  seen,  have  been  obtained  by  means  of  uses  be- 
fore the  statute,  though,  till  the  introduction  of  uses, 
contingent  dispositions  were  necessarily  exposed  to  de- 
struction, while  shifting  and  ftiture  dispositions  were  to- 
tally unknown. 
Trattt  execut-       Trusts  Were  distributable,  like  uses,  before  the  statute. 


(«)  Gilb.  Us.  39;  ante,  35. 

(«)  Chapman  y.  Blisaett,  Gas. 
Temp.  Talb.  145;  Hopkina  ▼. 
HqpJHnt,  Id.  44 ;  1  Atk.  581 .  It 
iscStnmonlj  said  that  the  legal  fee 
in  the  trustee  supports  the  oontin- 


Lu 


(p^tr 


gent  remainder,  but  inaccurately, 
for,  in  fact,  there  is  merelj  a  con- 
tingent equity t  which  rejects  alto- 
gether the  l^;al  doctrine  of  re- 
mainders. 


^    hu^l^^ 
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into  active^  and  passive ;  express^  and  constructive.  The  chaftbe  m. 
still  increasing  exigencies  of  society  were  continually  c^.  and  trusti^ 
adding  to  the  mass  and  variety  of  trusts^  for,  as  the  tinguuhed. 
views  and. wants  of  mankind  enlarged,  confidence  was 
necessarily  extended.  Uses  before  the  statute  did  but 
faintly  and  imperfectly  prefigure  those  doctrines,  which, 
as  composing  the  great  system  of  modern  equity,  now 
govern  or  influence  so  large  a  portion  of  the  property  of 
the  kingdom.  The  progress  of  equity  led  to  a  still  fiir- 
ther .  distribution,  of  considerable  practical  importance, 
into  trusts  executed  and  trusts  executory.  As  all  trusts 
are  executory  in  this  sense,  that  the  trustee  is  bound  to 
dispose  of  the  estate  according  to  the  tenor  of  his  trust, 
whether  active  or  passive  (y),  it  would  be  more  accurate 
and  precise  to  substitute  the  terms  perfect  and  imper- 
fect (z).  If  A.  conveyed  or  devised  to  the  use  of  B., . 
upon  trust  for  C.  and  the  heirs  of  his  body,  the  trust  was 
executed  or  perfect  in  itself,  because  the  nature  and  ex- 
tent of  the  benefit  to  be  taken  by  C,  namely,  an  estate 
tail,  was  finally  ascertained  by  the  instrument  creating 
the  trust.  But  if  A.  conveyed  or  devised  to  B.,  upon 
trust  to  settle  the  land  on  C.  and  the  heirs  of  his  body, 
so  as  to  prevent  C.  from  defeating  the  entail  (a),  the 
trust  was  execufdiybr  imper?ect,  because  it  contemplated 
a  future  settlement,  of  a  stricter  character  than  that 
which  the  very  words  of  the  trust  imported  in  legal  ac- 
ceptation. The  difference  was  most  material.  In  the 
case  of  the  perfect  trust,  C.  was  equitable  tenant  in  tail, 
and  consequently  competent  to  charge  or  to  alien  the  fee 
by  adopting  the  proper  form  of  assurance ;  but  in  the 

(y)  1  Haig.  Ck>ll.  Jur.  413.  2  Vera.  526;  see  DougUu  v.  dmr 

{g)  1  Jac.  &  W.  570;  Harg.  greoe,  1  Beav.  69;  7  Scott,  284; 

Coll.  Jar.  316.  5  Bing.  N.  G.  318. 
(a)  Leomiord  t.  Earl  o/Su$8e», 
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cBAPTBR  III.    case  of  the  imperfect  trusty  equity  considered  itself  as  in- 
structed to  make  an  effectual  legal  settlement^  or,  in 
other  words,  a  strict  settlement  upon  A.  for  life,  and  af- 
terwards upon  his  issue,  such  issue  to  take  by  way  of 
remainder  in  their  own  right,  with  all  proper  clauses  for 
giving  effect  to  the  presumable  (ii)  intention  of  the  author 
of  the  trust,  whose  direction  to  settle  was  taken  to  con- 
template something  more  than  a  literal  execution  of  the 
trust,  under  which  A.  would  be  tenant  in  tail,  and  so  ena- 
bled to  destroy  the  settlement  as  soon  as  made.    Such  was 
Ezecutory        clearly  the  principle  of  the  distinction.   On  this  distinction 
S^haUein-  was  engrafted  a  sub-distinction,  less  intelligible,  between 
**'  **'  executory  trusts,  to  be  executed  in  conformity  to  the  effect 

of  the  trust,  as  it  stood  expressed,  applying  to  its  lan- 
guage the  test  of  legal  rules ;  and  executory  trusts,  to  be 
executed  upon  the  equitable  notion,  already  stated,  of  an 
intention  merely  hinted,  and  left  to  be  interpreted  and 
completed  by  professional  learning  and  skill.  Thus,  if 
A.  conveyed  to  B.,  upon  trust  to  settle  the  land  on  C.  for 
life,  and  after  his  death,  on  the  heirs  of  his  body,  it  was 
considered,  that,  as  C.  would,  according  to  the  legal 
construction  of  the  limitations,  take,  by  force  of  a  well- 
known  rule  of  tenure  (c),  an  estate  tail,  the  trust,  though 
styled  executory,  was  to  be  executed  by  the  limitation  of 
an  estate  tail  to  C.  (d),  which  of  course  rendered  the 


(b)  2  Yes.  &  B.  369. 

(c)  The  rule  in  8heUey*s  case. 
See  Illust.  VI.  8.  1. 

{d)  AuBten  ▼.  Taylor^  1  £den> 
361  (see  1  Jac.  &  W.  572);  Har^ 
rison  v.  Naylor,  2  Coz>  247; 
Blackburn  ▼.  Stablei,  2  Yes.  &  B. 
367;  Marshall  y.  Bausfield,  2 
Madd.  166.  But  see  Lord  El- 
don's  reyiew  of  the  doctrine  gene- 


rally, and  his  strictores  on  this 
class  of  cases  particularly,  in  Jer- 
voise  T.  Duke  of  Northumberland, 
1  Jac.  &  W.  559.  The  trust  in 
Blackburn  ▼.  Stables  seemed  to 
have  all  the  indicia  of  an  tmptfr- 
feet  trust;  it  was  adnutted  to  be, 
in  terms,  *' ezecutory,"  yet  was 
considered  as  entitling  the  first 
taker  to  the  very  estate  which  he 
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direction  idle^  hj,  in  effect^  reducing  the  trust  to  a 
simple  trust  for  C.  in  tail ;  and  surely,  to  denominate  a 
trust  to  be  so  dealt  with  "  executory,''  as  opposed  to  a 
trust  '^  executed/'  is  to  introduce  a  distinction  without  a 
difference,  and  utterly  to  confuse  all  our  ideas.     On  the 
other  hand,  if  A.  conveyed  to  B.,  upon  trust  to  settle 
the  land  on  C.  for  life,  and  after  his  death,  on  the  heirs  of 
his  body,  with  some  additional  ingredient,  as,  a  direction 
that  C.  should  not  have  power  to  bar  the  entail,  (but  which 
ingredient,  if  the  limitations  were  legal,  clearly  would  not 
prevent  his  taking  an  estate  tail),  shewing  that  C.  was 
meant  to  be  merely  tenant  for  life,  (an  intention  more 
decisively  indicated,  it  may  be  thought,  by  the  express 
limitation  for  life),  the  trust  was  not  only  styled  execu- 
tory, but  was  executed  by  limiting  an  estate  for  life  only 
to  A.,  with  remainders  to  his  issue,  as  purchasers,  in  a 
course  of  strict  settlement.     To  inquire  whether  it  was 
reasonable  and  consistent  to  hold,  in  the  former  case, 
that  the  direction  to  settle  went  for  nothing,  because  the 
express  limitations,  tried  by  legal  rules,  imported  an  es« 


CRAPTRB  irr. 


would  have  had  under  a  direct 
l^al  devise  in  the  same  words, 
and  was  therefore  pronounced,  in 
effect,  a  trust  "executed."  The 
judgment  treats  a  direction  in  a 
win  to  settle  on  A.  for  life,  with  re- 
mainder  to  the  heirs  of  his  body,  as 
affording  no  ground  for  decreeing 
a  strict  settlement; — ^there  must, 
it  seems,  be  something  more,  as  a 
clause  that  the  estate  shall  be 
without  impeachment  of  waste,  or 
a  limitation  to  trustees  to  pre- 
serre,  or  a  direction  that  the  first 
taker  shall  not  have  power  to  bar 
the  entail.  Now,  if  legal  ruUa 
are  to  decide,  the  first  taker  would 
be  clearly  tenant  in  tail,  notwith- 


standing any  such  superadded  in- 
gredient; (Feam.Cont.  Bern.  158; 
Thong  T.  Bedford,  4  Maul,  k  S. 
362);  if,  on  the  other  hand,  tn- 
ieniion  (t.  e.  **  presumable  inten- 
tion," on  which  equity  professes 
to  proceed  in  these  cases,  2  Yes. 
&  B.  369)  is  to  decide,  do  not  the 
words  "for  life"  and  "remain- 
der" mark  the  intention  just  as 
strongly  without,  as  with,  the  in- 
gredient to  which  so  much  im- 
portance is  attached  ?  The  writer 
has  elsewhere  (Inquiry,  249,  n.) 
commented  at  large  on  the  sub-dis- 
tinction pointed  out  in  the  text. 
(And  see  2  Jarm.  Der.  441). 
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tate  tail  in  C,  and^  in  the  latter  case^  that  the  direction 
to  settle  was  all-powerfiil,  because  an  additional  ingre- 
dient was  thrown  in^  which,  tested  by  the  same  rules,  would 
be  nugatory,  is  beside  our  present  purpose^  which  aims 
at  stating  and  illustrating  general  principles^  without 
examining  into  the  soundness  of  their  particular  applica- 
tion. It  is  enough  to  have  marked  the  distinction  be- 
tween those  trusts^  of  which  the  effect  is  to  be  sought 
only  in  their  very  terms^  and  those  trusts  of  which  the 
eflPect  is  referred  to  a  future  instrument  to  be  prepared 
in  the  officina  of  Chancery,  for  developing  and  establish- 
ing the  half-indicated  purpose  (/); — a  distinction  ap- 


(/)  It  did  not  occur  to  Lord 
Mansfield,  who  wished  to  deal  at 
law  with  similar  limitations  in  a 
similar  manner^  first,  that  equity 
does  not  proceed  on  the  mere  con- 
struction of  the  words,  but  on  the 
intention  implied  in  the  direction 
to  settle^  which  it  executes  by 
making  a  legal  settlement  in  pro- 
per form,  with  a  limitation  to  trus- 
tees to  preserve  contingent  re- 
mainders, &c.;  and  secondly,  that 
equity  has  the  requisite  machinery 
for  making  such  a  settlement, 
which  a  court  of  law  has  not.  We 
can  hardly  suppose  that  any  judge, 
at  all  conversant  with  our  two-fold 
system  of  law  and  equity,  should 
hare  put  forth  the  following  pas- 
sage, in  which  statute  uses,  trusts 
executed,  and  trusts  executory, 
are  all  confounded  together: — 
''The  Chancellors  hare  in  their 
decrees  made  many  distinctions, 
particularly  between  the  trust  and 
legal  estate;  and,  indeed,  even  in 


the  trusts,  between  trusts  execu- 
tory and  executed;  neither  of  these 
distinctions  is  founded  in  sense. 
As  to  the  first,  courts  of  equity  are 
bounden  by  a  general  rule  of  law, 
as  much  as  a  court  of  common  law. 
As  to  the  second,  all  trusts  are  exe- 
cutory. It  is  absolutely  necessary 
to  the  very  existence  of  a  trust,  that 
it  be  executory,  because  a  trust 
executed  is  within  the  statute  of 
uses !  "  {Perrin  v.  Blake,  1  Harg. 
Coll.  Jur.  295).  The  distinction 
pointed  out  in  the  text  is  very  ac- 
curately stated  by  Yates,  J.:  "The 
Courts  admit  a  difference  between 
trusts  executed  and  trusts  execu- 
tory; and  surely  there  is  sense  in 
this  distinction.  A  trust  execu- 
tory is  where  the  limitations  of  the 
trust  are  imperfect;  where  they 
are  entirely  perfect,  the  trust  is 
executed."  (Id.  3 1 6).  The  rest 
of  the  Court  did  not,  as  a  distin- 
guished writer  supposes,  (Feam. 
Cont.  Rem.  169),  mean  to  con- 
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patently  founded  in  reason^  and  perfectly  suitable  to  the  qhaftbb  m, 
genius  and  functions  of  equity.  There  is  another  de- 
scription of  trusts^  to  which,  in  the  poverty  of  bur  legal 
vocabulary,  the  terms  "executed"  and  "executory," 
"perfect** -and  "imperfect,**  have  been  sometimes  ap- 
plied ;  but  these  again  constitute  a  distinct  class.  We 
allude  to  such  voluntary  dispositions,  as  depend  for  their 
equitable  validity  on  the  fact  of  their  completion  by  an 
actual  legal  conveyance,  or  by  some  equivalent  cere- 
mony (g). 

Secondly,  as  to  the    qualities   and  incidents  of  the  2.  Tmsu,  in 

•     11  1  •  rwii  -11  /•         •  •       ii»  '«S*'d  to  their 

equitable  ownership. — The  trust,  still  conforming  itself  quaiitiM  and 
to  the  use  before  the  statute,  followed  the  land,  or  rather  _|^nnci  Toiun- 
the  person  of  the  legal  owner  in  respect  of  the  land,  so  ^^]^*„"^* 
long  as  the  legal  owner,  taking  the  estate, — ^if  by  pur-  "^^^^^  "o^^*- 
chase  for  value,  with  knowledge  of  the  trust,  or  if  by 
devolution  of  law  or  voluntary  donation,  with  or  without 
such  knowledge — succeeded,  either  expressly  or  in  con- 
templation of  equity,  to  the  confidence  reposed  in  the 
original  trustee.     But  if  the  legal  owner  conveyed  for 
value  to  a  purchaser  ignorant  of  the  trust,  the  identical 
land  was  lost  to  the  equitable  owner,  who  was  left  to 
seek  redress  by  bill  in  Chancery  against  the  fraudulent 


strae  the  words  'heirs  of  the  body' 
as  words  of  purchase,  giring  a  con- 
tingentremainder  to  the  heir  of  the 
body,  which,  indeed,  would  have 
amounted  to  a  direct  denial  of  the 
role  in  SkeUet^s  case,  but  wbhed 
to  hold,  by  a  misapplication  of  the 
equitable  doctrine  of  executory 
trusts,  that  **the  intention  was 
to  control;  that  is,  that  all  the  wfu 
should  take  suooessirely,  andallthe 
danghitrs  as  tenants  in  common,'' 


t.  e.  Ba  purehaier9\mder  those  de- 
sig;nations ;  1  Haig.  ColL  Jur.  308. 
(See  also  Doe  v.  Mulgrave,  5  T.  R. 
320,  where  even  Lord  Kenyon 
seems  to  have  leant  to  the  same 
laxity  of  construction).  It  is  sin- 
gular that  the  true  tendency  of 
Perrin  v.  Blake  should  not  have 
been  accurately  known  to  a  con- 
temporary writer,  who  commented 
upon  the  case  so  elaborately. 
(jli)  Post,  Illustrations,  I; 
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CHAPTER  lit.    trustee;   equity  permitting  every  purchaser  for  value, 
without  notice,  as  having  a  title  equally  good,  in  point 
of  conscience,  with  that  of  the  cestui  que  trust,  to  pro- 
tect himself  by  means  of  the  legal  estate  (A). 
The  rule  that         It  was  a  maxim  of  equity,  that  a  trust  should  not  fail 
fail  for 'want  of  for  waut  of  a  trustcc,  for  the  Keeper  of  the  Great  Seal 
to  ii'reco*Ddu"  was  himself  the  ultimate  trustee.      Hence  the  student 
JelSonluature  ^^7  ^^  ^pt  to  infer  that  equitable  interests  were  re- 
ofatruit         garded  as  rights  inherent  in    the  land  itself.       The 

maxim,  however,  will  be  found  perfectly  consistent  with 
the  principle  that  an  equitable  interest  was  not  a  right 
annexed  to  the  land,  but  merely  a  right  which  entitled 
the  party  to  a  remedy  against  the  person ;  for  its  real 
import  is  no  more  than  this — when  a  trust  was  created, 
and  no  trustee  was  appointed  to  execute  it,  or  the 
trustee  refiised  the  office,  equity  considered  every  person 
who  took  an  interest  in  the  land  at  law,  with  a  con- 
science affected  by  notice,  express  or  constructive,  as 
bound,  in  respect  of  such  interest,  to  afford  the  legal 
means  of  discharging  the  trust.  But  when  such  a  taker 
conveyed  for  a  valuable  consideration,  without  notice, 
equity  would  have  sinned  against  its  own  principles  by 
attempting  to  follow  the  land  into  the  hands  of  the 
innocent  purchaser,  and  could,  therefore,  only  visit  upon 
the  fraudulent  seller  the  loss  sustained  by  the  beneficial 
claimant. 
Trusts  not  If  the  fee  was  vested  in  A.  in  trust  for  B.,  and  A. 

binding  upon 

the  lord;  died  without  an  heir,  the  land   escheated  to  the  lord, 

who,  it  should  seem  (i),  was  not  bound  by  the  trust. 

(A)  Jonea  v.  Ptnoles,  3  Mylne  obtained  by  the  beneficial  owner. 

&  K.  561.  39  &  40  Geo.  3,  c.  88;  47  Geo.  3, 

(t)  Sugd.  Gilb.  Us.  17,  n.  10.  sess.  2,  c.  24;  59  Geo.  3,  c.  94 

But  when  the  land  ao  escheated  to  As  to  leaseholda,  see  6  Geo.  4, 

the  king,  a  crown  grant  might  be  c.  1 7. 
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But  the  law  on  this  point  has  been  altered  by  a  recent    chapter  m. 
statute  (J) 

The  interest  of  a  person  entitled  to  the  benefit  of  a  — forfeiuue 
use  before  (A)  the  statute  was   not,  as  we  have  seen, 
liable  to  any  species   of  forfeiture,  but  the  legislature 
(/)  subjected  trusts  and  equities  of  redemption  to  for- 
feiture for  treason. 

The  husband  of  a  proprietor  of  the  equitable  inherit subject  to 

ance  was  entitled  to  a  beneficial  interest  corresponding  to  dower; 
with  the  estate  of  a  legal  tenant  by  the  curtesy ;  but  the 
wife  of  a  proprietor  of  the  equitable  inheritance  was  not 
entitled  to  a  beneficial  interest  in  the  nature  of  dower. 
This  is  admitted  to  have  been  an  anomaly,  and  has  pro- 
duced another  recent  statute  (m),  which  assumes  that 
the  error  lay,  not  in  the  admission  of  curtesy,  but  in  the 
exclusion  of  dower. 

As  well  before  as  after  the  statute  of  uses,  the  land  —protected  in 

equity  ag^nat 

was  liable,  in  the  hands  of  a  person  holding  the  legal  dowerattaching^ 
ownership  in  trust  for  another,  to  the  dower  ot  the  trus-  heritance  of  the 
tee's  wife,  and  to  other  legal  burthens ;  but  equity  inter- 
posed to  protect  the  beneficial  ownership  from  the  actual 
demand.  So,  the  wife  of  a  mere  mortgagee  of  the  legal 
fee  was  dowable  at  law,  but  equity  would  not  permit  the 
assertion  of  her  legal  right. 

Trusts,  like  uses  before  the  statute,  pursued  the  course  —how  far  go- 

It  •  ''livii*  tf>  yemed  by  ana' 

of  succession  appointed  for  l^al  interests   of  a  corre-  logy  to  legal 
spondmg  description.     They  were  expounded,  too,  by  "^'•' 
analogy  to  the  rules  of  legal  construction.     But  those 
rules  did   not  always  govern  in   equity  with  absolute 
sway.     The  rule,  for  example,  which  required  the  word 

0)  See  4  &  5  Will.  4,  c.  23.  4th  ed.  19. 

Post,  Chap.  y.  (/)  33  Hen.  8,  c.  20. 

(Jc)  As  to  waste  by  equitable  (m)  See  3  &  4  Will.  4,  c.  105. 

tenant  for  life,  see  1  Sand.  Us.  Post,  Chap.  t. 
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cHAFTBB  HI.   heirs    to   pass    the   fee    in  a   conveyance  at  common 
law  (m),  although  it  was  extended  to  uses  within  the 
statute,  was  not  rigidly  applied  to  trusts.     If  land  was 
limited  in  trust  for  A.,  without  more,  equity,  in  con- 
formity to  the  rule  of  law,  gave  to  A.  the  heneficial 
interest  for  life  only ;  hut  if  it  could  be  collected  from 
the  instrument  that  A.  was  meant  to  have  the  absolute 
interest,  equity,  esteeming  the  intention  more  than  the 
rule,  gave  him  the  beneficial  fee  without  the  aid  of  the 
word  heirs.     So,  the  contract  of  an  owner  in  fee  to  sell 
the  land  to  A.,  operated  in  equity,  from  the  nature  of 
the  transaction,  ^is  a  valid  disposition  of  the  fee,  without 
any  mention  of  heirs.     Law  and  Equity  ran  for  the  most 
part,  parallel  courses,  so  long  as  the  legal  and  the  equit- 
able ownership  could  be  subjected,  without  injustice  or 
absurdity,  to  the  same  rules ;   diverging  at  the  point 
where  the  legal  substance   and  the  abstract   personal 
right  became  incapable  of  rational  assimilation.     With 
those  doctrines  and  forms  which  were  founded  on  the 
corporal   possession,  tradition,   or  tenure   of  the  land 
itself,  (as,  livery,  forfeiture,  escheat),  equity  could  not 
possibly  be  conversant.     To  have  attempted  the  exten- 
sion of  such  doctrines  and  forms  to  trusts,  on  the  ground 
of  analogy,  would  have  been  to  pervert  that  term,  and 
to  destroy,  in  seeking  to  promote,  the  harmony  of  the 
system.      Still  it  must  be  confessed  that  equity  has 
neither  always  followed  the  law,    where   simple  con- 
formity seemed  to  be  the  plainest  and  wisest  course, 
nor,  in  the  application  of  legal  doctrines,  always  reason- 
ed with  a  due  regard  to  the  true  nature  of  the  bene- 
ficial interest ;  and  that  one  of  the  difficulties  to  be 
surmounted  by  the  student  arises  fi'om  those  incon- 
gruities and  refinements,  which  sometimes  a  variance 

(m)  Ante*  8. 


OF   THE   STATUTE    OF   USES. 


93 


purely  arbitrary,  and  sometimes  an  imitation  too  curious,    crapter  m. 
has  produced  (»). 

Under  this  new  system  of  trusts,  the  equitable  interest  —formed  a  sys- 

,-  •!•  1  iiii"  *®™  more  diii- 

obtamed  an  exemption  from  the  control  of  the  common-  tinct  than  usea 
law  judge  yet  more  complete  than  it  ever  enjoyed  while  tute. 
existing  in  the  shape  of  the  ancient  use,  which,  by  the 
operation  of  several  statutes  (o)  directed  against  uses, 
was  brought  within  his  occasional  cognizance. 

We  may  notice  in  this  place,  as  connected  with  the  Doctrine  of 

,        .  ,     ,  ,  equitable  con- 

gprowth  of  equity,  an  important  doctrine,  which  flowed  vertion.  by  di- 
almost  of  course  from  the  admission  of  trusts.  The  law  be  tumed  into 
had  distinguished  between  real  and  personal  estate,  and  ney^tnto^iandT 
declared  that  each  should  possess  certain  qualities,  and 
devolve  in  a  certain  course,  peculiar  to  itself  and  unal- 
terable by  the  party  (jp).  But  equity  in  this,  as  in  other 
instances,  provided  the  means  of  evading  the  law.  It 
enabled  the  owner  virtually  to  transmute,  at  his  pleasure, 
land  into  money,  and  money  into  land,  by  a  constructive 
conversion.  Thus,  if  land  was  directed  to  be  sold  and 
the  produce  paid  to  A.,  or  money  was  directed  to  be  in- 
vested in  the  purchase  of  land  to  be  conveyed  to  A.,  the 
land  or  the  money,  though  really  unconverted,  assumed, 
in  contemplation  of  equity,  that  character  which,  by  the 
terms  of  the  instrument,  it  was  destined  to  assume  in 
fact  (jq).     The  beneficial  interest  in  the  land  to  be  sold 


(»)  The  exemption  of  the  equit- 
able fee  from  dower^  (ante«  91), 
maj  be  addaoed  as  an  instance  of 
arbitrary  departure;  and  the  con- 
stractiye  revocation  of  derises  by 
a  new  modification  of  the  equit- 
able «nn»,  (yide  post.  Chap,  v.; 
1  Yict.  c.  26;  Vol.  2,  n.  129),  as 
an  instance  in  which  equity  has 
entangled  itself  by  attempting  **  to 
reason  from  analogies  where  the 
relation  is  fanciful    rather  than 


real/'    Copleston's  Disc.  III.,  n. 

(o)  Ante,  47,  n.  (t).  So,  by  the 
Statute  of  Fmuds,  29  Car.  2,  c.  3, 
s.  10,  trust  estates  were  made  lia- 
ble to  execution  upon  a  judgment; 
and  trusts  of  the  fee  were  made  as- 
sets by  descent. 

(p)  See  Bac.  Ab.  «'  Estote  for 
life,"  s.  3. 

(q)  Fletcher  y.  Mhbumer,  1 
Bro.  C.  C.  497;  and  see  5  Yes. 
396. 
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CHAPTEE  III,  became  the  personal  estate  of  A. ;  the  beneficial  interest 
in  the  money  to  be  invested  became  the  real  estate  of  A, ; 
and  while  the  legal  subject  itself  continued  to  be  dispos- 
able and  transmissible  according  to  its  intrinsic  quality, 
the  usufruct  followed  its  imputed  nature.  When  a  fund, 
whether  real  or  personal,  was  thus  impressed  with  pro- 
perties not  its  own,  it  retained  that  equitable  impression 
till  some  act  was  done  by  the  absolute  beneficial  owner 
to  restore  it  to  the  natural  condition.  If,  before  the 
actual  conversion.  A.,  being  the  only  object  to  be  bene- 
fited by  the  conversion,  and  being  free  from  disability, 
elected  (without  stopping  to  inquire  what  dealings  would 
amount  to  an  election)  to  take  the  property  as  he  found 
it,  then  it  returned  as  readily  to  its  primary  character. 
This  doctrine  flowed  from  the  general  principle  of  equity, 
that  whatever  ought  to  be  done,  in  the  due  course  of  ex- 
ecuting a  trust  or  fulfilling  an  obligation,  should  be  con- 
sidered, with  reference  to  the  rights  which  its  execution 
or  fulfilment  would  confer,  as  actually  done. 

— iu  practical        If  vfc  vicw  the  cquitablc  right  to  property  as  the  sub- 
influence  and  ii-ii  1111        ri* 
importance.       staucc,  and  the  legal  estate  as  merely  the  shadow,  (for 

such,  in  point  of  beneficial  enjoyment,  is  the  relation 
which  they  bear  to  each  other),  it  will  be  obvious,  that  the 
doctrine  in  question  was  calculated  to  produce  extensive 
and  important  effects,  both  on  the  relative  amount  of  real 
and  personal  property,  and  on  the  relative  importance  of 
the  two  great  branches  of  the  judicature.  Either  species 
of  property  might,  under  this  doctrine,  be  taken,  with  ease 
and  without  limit,  to  augment  the  other,  and  thus  be,  not 
only  subjected  to  laws  entirely  foreign  to  its  inherent  na- 
ture, but  be  withdrawn  from  the  ordinary  jurisdiction.  As 
this  species  of  conversion  was  purely  ideal,  it  sufficed 
that  what  was  directed  to  be  done  should  be  legally 
possible ;  for  the  mere  improbability,  or  even  the  moral 
impossibility,  of   actually  executing  the    direction    in 
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specie^  (as  in  the  instance  of  a  trust  to  invest  a  large  chaptke  m. 
sum  in  the  purchase  of  land  in  a  district  which  either 
afforded  no  chance  of  obtaining  a  single  acre^  or  of  which 
the  whole  value  was  far  exceeded  by  the  amount  of  the 
fund),  did  not  prevent  the  constructive  transmutation. 
If  the  direction  could  not  be  executed  in  terms^  it  might 
be  executed  cy  pres,  or,  in  other  words,  with  the  nearest 
practicable  approach  to  the  intention.  With  respect  to 
personal  estate  directed  to  be  invested  in  land,  the  trans- 
mutation was  so  complete,  that  the  husband  of  a  woman 
destined  to  take  the  immediate  inheritance  of  the  land  to 
be  purchased,  was  entitled  in  equity  to  be  quasi-tenant 
by  the  curtesy  (r)  of  the  invested  fund,  (and  it  is  con- 
ceived, that,  in  the  converse  case,  of  the  husband's  being 
the  taker,  dower  would  now  (s)  attach),  and  a  money 
fund,  so  impressed  with  the  quality  of  realty,  was  also 
susceptible  of  an  entail  (t),  and  was  not  devisable  without 
the  peculiar  ceremonies  prescribed  (u),  till  lately  (x),  for 
the  devise  of  real  estate.  By  this  process,  too,  it  should 
seem  that  money  in  England  might  be  rendered  in  effect 
a  portion  of  the  immoveable  property  of  any  other 
country  in  which  the  investment  might  lawfully  be  made ; 
so  that,  for  instance,  by  means  of  a  trust  to  purchase 
land  in  Scotland,  the  fund  might  be  settled  as  a  provi- 
sion for  personal  maintenance  more  securely  (y),  or  be 
entailed  more  strictly  (z),  than  the  law  of  England  would 
permit.  Trusts  for  conversion,  attended  with  such  con- 
venient results,  could  not  but  be  numerous  and  extensive 
among  a  commercial  people,  seeking  either  to  distribute 

(r)    Sweetapple  r,  Bindan^   2  real  estate  must  be  understood 

Yem.  536,  (c);  Linden  v.  Sauray,  freehold). 

1  P.  Wms.  172.  (x)  See  1  Vict.  c.  26.    Post, 

(#)  3  &  4  Will.  4,  c.  105,  8.  2.  Chap.  v. 

(0  See  3  &  4  Will  4.  c.  74,  s.  (y)  Ersk.  Inst.  7,  9. 

71.    Post,  Chap.  y.  (m)  lb.    Bnt  see  6  &  7  Will.  4, 

(tt)  29  Car.  2,  c.  3,  s.  5.     (Bj  o.  42. 


lU.  Cc^^^v  fic<rcA^^^  ^-u.  A-*^**-L^  y  yi^z*^^    Cc^  •  Ca 
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CHAPTEE  fti.    or  to  perpetuate  their  wealth  ;  and  if  we  superadd  them 

to  the  other  business  of  the  Court  of  Chancery^  we  shall 

the  more  readily  understand  how  the  jurisdiction  of  that 

Court,  in  matters  of  property,  swelled  at  length  to  an 

importance  which  rendered  iU  decrees  the  real  land^ 

marks,  and  reduced  the  ancient  tribunals  to  comparative 

insignificance. 

8.  Trusts  in  re-       Thirdly,  as  to  the  creation  and  transfer  of  rights  to 

creaUon  and      the  cquitablc  Ownership. — To  the  express  creation  of  a 

— might  b«  ere-  ^^ust,  or  the  transfer  from  man  to  man  of  the  benefit  of 

firrod^wiAout'  ^^  existing  trust,  nothing  more  was  necessary  than  a 

formality.         manifestation  of  the  intention,  which  might  be  indicated 

by  any  form  of  words.  The  Statute  of  Frauds  {a)  re- 
quired writing,  and  in  certain  cases,  signature  (6) ;  but 
no  statute,  rule,  or  principle,  had  prescribed  any  other 
observance;  and  the  very  idea  of  a  trust,  which  had 
nothing  real  or  tangible  in  its  nature,  seemed  to  repel  the 
Of  contracta  for  uotiou  of  a  convcyance.  A  contract  for  the  sale  of  a  free- 
performance,     hold  interest  in  land,  though  inoperative  to  confer  a  title 

to  the  land  at  law,  either  firom  not  having  the  requisites 
of  the  statute  of  inrolments  (c),  or  from  shewing  an  inten- 
tion not  to  confer  such  a  title,  was,  nevertheless,  binding 
in  equity,  just  as,  before  the  Statute  of  Uses,  a  bargain 
and  sale  was  effectual,  in  whatever  form  conceived,  to. 
create  an  obligation  which  the  Chancery  enforced.  As 
the  ancient  bargain  and  sale  raised  a  use,  so  the  modern 
contract  for  sale  raised  a  qualified  trust  in  favour  of  the 
purchaser.     The  modern  contract  has  been  sometimes 

(a)  29  Car.  2,  c.  3.    Trusts  section  of  this  stotute.     See   1 

arising  by  construction,  or  by  ope-  Sugd.  Y.  &  P.  lOtb  ed.  198. 

rationoflaw,  nponaoonyeyanceof  (6)  ''Even  under  tbe  statute, 

the  land,  are  saved  by  s.  8.     And  of  frauds,  ngning  is  not  necessary 

the  equitable  doctrine,  as  to  the  to  the  Talidity  of  a  deed**    Ptest. 

part  performance  of  verbal  con-  Shep.  Touch.  56. 

tracts,  has  made  serious  inroads  (c)  Ante,  76. 
upon  the  provisions  of  the  7th 


^-^oo     -fl^;  ^^^  J'^^^/.^^^^rz 
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treated  as  incapable  of  operating  to  pass  the  land  at  law,  chaptbh  in. 
from  the  circumstance  only  of  its  not  being  a  deed  in- 
dented and  inroUed,  as  required  by  the  statute  of  in- 
rolments ;  but  even  if  those  requisites  were  observed,  a 
contract  could  rarely  so  operate,  for,  as  it  ordinarily  con- 
templates a  future  conveyance,  to  be  preceded  by  an  in- 
vestigation of  the  title,  its  executory  nature  would  (as 
in  the  case  of  an  agreement  to  execute  a  lease)  negative 
that  operation,  no  less  than  it  prevents  the  vendor  from 
standing  towards  the  purchaser  in  the  simple  relation 
of  a  bare  trustee  to  his  cestui  que  trust.  In  a  court 
of  law,  which  could  not  recognise  an  alienation  until  per- 
fected by  an  actual  conveyance,  the  only  remedy  upon 
such  a  contract  was  an  action  to  recover  damages  for  its 
non-performance,  but  equity  decreed  what  is  called  a 
specific  performlance,  obliging  the  contracting  parties  to 
do  in  specie  the  very  thing  agreed  to  be  done.  Suits 
for  the  specific  performance  of  contracts,  which  necessa- 
rily involved  the  sifting  of  titles,  the  taking  of  ac- 
counts, and  various  other  matters  fruitful  of  nice  and 
difficult  questions  of  law  and  fact,  began  to  draw  largely 
upon  the  time,  learning,  and  acumen  of  the  equity  judge. 
In  truth,  all  instruments  which  affected  only  the  equit- 
able or  beneficial  interest  in  land — ^from  the  equitable 
right  to  enjoy  the  land  for  ever,  down  to  the  equitable 
right  to  enjoy  it  for  a  year — were  in  the  nature  of  con- 
tracts, or  agreements,  to  be  specifically  performed  in 
equity.  Although,  the  statute  of  frauds  required  that 
agreements  concerning  land,  (which,  before  that  statute, 
were  valid  without  writing),  should  be  reduced  into  writ- 
ing, and  signed  by  the  party  to  be  bound,  or  by  the  autho- 
rized agent  of  such  party  (d) ;  yet  such  agreements  might 

{d)  29  Car  2,  c.  3,  s.  4. 
VOL.  I.  H 
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CflAPTBB  III. 


The  practice  of 
eonvejrin^ 
equitable  in- 
teretta  accord- 
ing^ to  legal 
forma. 


EnroneoiM  ten- 
dency of  the 
dictum  that 
"  the  equity 
ia  the  land/' 
examined. 


still  be  made  by  any  form  of  words  whatever,  and  they 
were  sometimes  eyen  implied,  in  defiance  of  that  statute, 
from  circumstances  alone  {e).  If,  therefore,  the  fee  was 
vested  in  A.,  in  trust  for  B.,  who  sold  it  to  C,  either 
giving  C.  a  written  receipt  for  the  purchase-money,  ex- 
pressive of  the  substance  of  the  transaction,  or  partly 
performing  a  mere  verbal  contract  by  letting  him  into 
possession  of  the  land,  C,  acquired  (subject  to  the  ven- 
dor's lien  for  the  purchase-money,  if  unpaid)  a  perfect 
title  to  the  equitable  fee,  and  might  at  any  time  call  upon 
A.  for  a  legal  conveyance  of  the  land. 

But  although  the  position  that  a  contract  in  any  form, 
or,  indeed,  the  mere  conduct  of  parties  to  a  verbal  un- 
derstanding, without  any  technical  observance,  might 
operate  as  a  virtual  disposition  in  equity,  appears  irre- 
sistible upon  principle,  and  although  it  is  obvious  that 
an  interest  purely  equitable,  being  nothing  more  than  a 
right  against  the  person  of  the  trustee,  could  not  be  the 
legitimate  subject  of  a  conveyance,  yet  the  practice  ob- 
tained of  making  the  owner  of  such  an  interest  convey 
with  all  the  pomp  and  circumstance  proper  only  to  the 
assurance  of  a  legal  proprietor.  Thus,  after  a  mort- 
gage of  the  legal  fee,  it  was  usual  to  convey  the  equity 
of  redemption  by  lease  and  release ;  and  even  after  a 
contract  for  the  sale  of  an  equitable  fee,  (which  passes  by 
the  contract  itself,  without  more),  the  purchase  was  com- 
monly completed  by  lease  and  release. 

Indeed,  both  the  language  of  the  courts,  and  the  prac- 
tice of  conveyancers,  with  respect  to  equitable  interests, 
conspire,  in  this  instance,  to  mislead  the  student.  It  has 
been  said  by  judges  presiding  in  Chancery,  that  ^'the 
equity  is  the  land"*  in  that  court ;  and  so,  indeed,  while  the 
trust  continues  to  charge  the  person  of  the  legal  owner. 


(e)  1  Sugd.  Y.  &  P.  10th  ed.  199. 
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in  respect  of  the  land,  it  virtually  is,  in  point  of  benefi-  chaptbb  m. 
cial  enjoyment.  But  conveyancers,  as  if  receiving  the 
dictum  in  its  literal  sense,  have  dealt  with  equitable 
rights  as  with  actual  estates  in  the  land.  Hence  it 
might  be  inferred  that  the  operations  of  conveyancing,  in 
regard  to  the  equitable  ownership,  are  governed  through- 
out by  a  strict  analogy  to  the  system  of  legal  assurances. 
But  such  a  notion,  whatever  colour  it  may  appear  to  de- 
rive from  practice,  is  wholly  unfounded  in  principle. 
The  essential  nature  of  an  equity  has  not  changed ;  it 
remains  at  this  day,  what  it  always  was,  neither  jus  in 
re,  nor  jus  ad  rem,  but  a  mere  right  against  the  person, 
to  be  enforced  by  subpoena,  though  in  modern  times  ad- 
ditional powers  have  been  imparted  by  the  legislature  for 
enabling  courts  of  equity,  in  certain  cases,  to  communi- 
cate a  legal  title  (/). 

That  the  analogy  utterly  fails,  when  attempted  to  be  The  effect  of 
strained  to  the  whole  extent  of  the  dictum  that  the  equity  ^u^u^e  con. 
is  the  land,  may  be  readily  proved.    Thus,  when  the  legal  tSited— the"" 
owner  conveys  to  the  use  of  A.,  in  trust  for  B.,  an  estate  to^cpMticuiar 
vests  in  A.,  and  a  subsequent  conveyance  from  him,  or  jjij^atter*  °*' 
from  his  heir  or  devisee,  is  necessary  to  complete  the  title 
of  B.     So,  where  the  legal  owner  has  conveyed  to  A. 
in  fee,  by  way  of  mortgage,   a  conveyance  from  the 
mortgagee,  on  satisfaction  of  the  debt,  is  necessary,  (if 
the  mortgage  has  become,  or  was  originally  absolute), 
to  revest  the  estate  in  the  mortgagor.     But  where  the 
equitable  owner  conveys  to  the  use  of  A.,  in  trust  for 
B.,  nothing  vests  in  A.,  but  the  title  of  B.  to  the  equit- 
able ownership  is  at  once  as  complete  as  if  the  convey- 
ance had  been  made  to  him  without  naming  A.     So, 

(/)  Sec  1  Wm.  4.  c.  47;    1      lustrations,  III.  s.  1);   1  Will.  4, 
Will.  4,  c.  60;   4  &  5  Will.  4,  c.     c.  36. 
23;  1  &  2  Vict.  c.  69;  (post,  11- 

h2 
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cBAFTBE  m.  where  the  equitable  owner  has  conveyed  to  A.  in  fee,  by 
way  of  mortgage,  payment  of  the  debt  at  any  time  de- 
stroys the  whole  effect  of  that  conveyance;  nor,  if  the 
mortgagee  die  before  payment,  does  anything  devolve 
upon  his  heir  or  devisee,  for  the  benefit  of  the  mortgage 
belongs  to  his  personal  representative.  Again,  if  the 
legal  owner  have  conveyed  to  A.,  upon  trust  to  sell  and 
divide  the  proceeds  among  the  children  of  B.,  then,  on 
the  appointment  of  C,  either  under  a  power  in  the  deed, 
or  by  the  Court  of  Chancery,  to  be  a  trustee  in  the  place 
of  A.,  a  conveyance  from  A.  is  requisite  to  vest  his  estate 
in  C.  But  where  the  equitable  owner  has  so  conveyed, 
and  a  new  trustee  is  duly  appointed,  the  equitable  au- 
thority of  A.  vests  in  the  new  trustee  by  virtue  of  his  ap- 
pointment, without  more.  The  solution  of  these  equit- 
able examples  is  sufficiently  simple :  the  nominal  trustee, 
in  the  first  example,  has  obviously  no  right  to  sue  in 
equity  for  any  purpose ;  the  mortgagee,  in  the  second  ex- 
ample, had  a  right  in  equity  to  have  his  debt  satisfied,  but 
he  had  nothing  more,  and  his  heir  or  devisee,  like  the  no- 
minal trustee  in  the  first  example,  was  utterly  destitute  of 
right ;  the  trustee  for  sale,  in  the  third  example,  had  an 
office  to  execute,  with  an  equitable  right  to  call  for  the  re- 
quisite legal  dominion,  but  on  the  appointment  of  his 
successor,  that  right  followed  the  office  to  which  it  was 
incident.  Where  there  is  no  right  to  sustain  a  bill  for 
relief,  there  can  be  no  equity ;  nor  does  the  existence  of 
that  right  necessarily  suppose  an  equitable  ownership  in 
the  party,  for  it  may  exist,  either  in  respect  of  a  pledge, 
creating  only  a  claim  to  satisfaction  out  of  the  specific 
fund,  or  in  respect  of  an  office,  unaccompanied  by  any 
beneficial  interest.  The  whole  benefit,  and  consequently 
the  equitable  property,  belongs,  in  the  first  example,  to 
B. ;  in  the  second,  to  A.;  and,  in  the  third,  to  the 
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children  of  B.  On  the  principle  that  the  beneficial  title  chapter  ht. 
is  the  ownership  in  equity,  it  was  decided  that  the  con- 
currence of  an  equitable  mortgagee  in  fee,  was  unneces* 
sary  in  order  to  make  a  tenant  to  the  freehold  in  an 
equitable  recovery  (g) ;  and  so,  on  the  principle,  that 
the  ownership  in  equity  is  governed  by  intention,  and 
not  coerced  by  form,  a  conveyance  of  that  ownership, 
even  for  a  purpose  purely  technical,  has  been  held  suffi- 
cient, though  wanting  the  requisites  of  a  legal  transfer  (A). 

The  equitable  ownership,  therefore,  is  essentially  be-  The  equitable 

,  •  .      .    ,  1 J    i_       ownership  can- 

neficial.  To  proceed  upon  opposite  prmciples  would  be  not  be  fidnda- 
to  derive  a  quasi  legal  estate  out  of  an  equity,  to  inter- 
pose a  species  of  nominal  interest  between  the  land  and 
the  usufruct,  and  thus,  by  gratuitous  refinements,  the 
fruit  of  an  overstrained  analogy  (t),  to  enhance  the 
difficulties  necessarily  created  by  the  separation  of  the 
legal  from  the  equitable  ownership  (A:).  Nor  does  the 
equitable  doctrine,  which,  in  order  to  render  effectual 
a  voluntary  settlement  or  gift,  of  even  an  interest  purely 
equitable,  requires  an  actual  conveyance  or  transfer  (/), 
militate  against  these  conclusions ;  for  equity  does  not 
require  the  conveyance  or  transfer  on  technical  grounds, 
and  consequently  insist  that  it  shall  be  perfected  with 
legal  ceremonies,  as  livery  or  inrolment,  but  requires  it 
only  as  shewing  an  intention  to  do  a  conclusive  act — as 
evidence  of  a  mind  which  has  deliberated  and  resolved. 
Equities  pass  either  by  way  of  contract,  or  by  force  of 
intention  merely,  without  contract ;  in  the  former  case, 
value  must  be  given,  otherwise  the  transaction  is  nudum 
pactum;  in  the  latter,  the  intention  must  be  finally  de- 
clared. 

(g)    NauaiUe  y.  Greenwood,  1  (k)  Post,  Illiistrationsy   III.  s. 

Turn.  26.    Post,  Chap.  v.  1 ;  and  see  the  subject  more  fully 

(A)  Smithy. Frederick,  I  Buss,  discussed  by  the  Writer,   Cone. 

174.  "  Cony.  155,  et  seq. 

(»)  Ante,  p.  93,  n.  (n).  (/)  Post,  mustrations,  I. 
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CHAPTER  III.       As  equity  now  held  a  different  language  with  respect 
Ofthcconsider-  ^q  considerations,  and  as  it  is  essential  to  facility  in  the 

ation  requisite 

to  raise  a  ase     practical  application  of  the  learning  of  uses  and  trusts^ 

or  trust  before,    *  *  *  , 

and  after  the     that  wc  should  bc  able  to  determine,  in  every  given  case, 

statute* 

whether  any,  and  what  consideration  is  requisite  to  raise 
the  use  or  trust,  we  will  here  endeavour  to  collect  and 
mark  the  distinctions.  There  needed  no  consideration, 
as  appears  from  what  has  already  been  said,  to  give  effect 
to  a  conveyance  at  the  common  law ;  nor  when,  before  the 
Statute  of  Uses,  land  was  actually  conveyed  to  uses,  did 
equity  require,  as  the  condition  of  granting  its  peculiar 
process,  any  inducement  beyond  the  obligation  imposed 
on  the  conscience  of  the  trustee.  But  if  the  land  was  not 
actually  conveyed,  then  a  bargain  and  sale  for  money  or 
money's  worth,  or  a  covenant  in  consideration  of  mar- 
riage, or  of  blood,  to  stand  seised  of  the  land  to  uses,  was 
necessary  to  raise  the  use ;  though  a  pre-contracted  mar- 
riage, or  a  remote  degree  of  consanguinity,  as  that  of  a 
cousin,  was  held  sufficient.  After  the  statute,  uses  arose 
upon  actual  conveyances,  without  any  consideration ;  upon 
bargains  and  sales,  for  considerations  merely  nominal ; 
upon  covenants  to  stand  seised,  for  the  same  consider- 
ations as  before.  With  respect  to  fiduciary  interests, 
however,  the  old  rules  now  underwent  some  important 
modifications.  If  the  land  was  actually  conveyed — it 
mattered  not  whether  by  feoffment,  or  lease  and  release, 
at  the  common  law,  or  by  bargain  and  sale,  under  the 
statute, — upon  express  trusts,  then  such  trusts,  though 
declared  in  favour  of  a  stranger,  without  a  shadow  of 
consideration,  were  enforced;  but  if  the  intention  was 
suffered  to  rest  in  contract,  then  a  substantial  considera- 
tion, as  money  or  money's  worth  or  the  value  of  a  pro- 
spective marriage,  was  requisite  to  evoke  the  extraordi- 
nary aid  of  equity — evoked  in  order,  not  merely  to  ex- 
ecute, but  to  establish  the  trusts.     Between  the  strongest 
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natural  affection  and  mere  (Hendship,  between  moral  cbaptbr  m. 
duty  towards  a  wife  or  child  and  bounty  to  a  stranger^ 
equity  no  longer  made  any  distinction,  but  regarded  as 
volunteers  all  whose  claims  had  not  the  support  of  a 
really  valuable  consideration ;  and  for  a  volunteer,  equity 
would  not  do  more  than  administer  a  trust  regularly 
constituted.  It  may  be  thought,  indeed,  that  equity  has 
departed  from  this  principle,  by  aiding  the  defective  ex- 
ecution of  a  power  (m),  and  by  supplying  a  surrender  of 
copyholds,  to  the  use  of  a  will  («),  in  favour  of  a  wife  or 
child,  but  as  to  the  power,  equity  found  it  already  in  ex- 
istence, and,  as  to  the  will,  devisees  do  not  rank  as  vo- 
lunteers ;  while  as  to  both,  equity  only  cured  the  inform- 
ality of  an  act  intended  to  be  final,  refusing  to  extend 
this  stinted  relief  even  to  a  husband  or  a  grand-child  (o). 
At  most,  the  practice  of  equity  in  these  instances  could 
be  used  as  an  argument  only  for  aiding,  in  fevour  of  a 
wife  or  child,  the  imperfections,  in  point  oiform,  of  a  vo- 
luntary legal  conveyance,  as,  the  omission  of  livery  on  a 
feoffment,  or  the  non-inrolment  of  a  bargain  and  sale, 
and  not  for  enforcing,  even  in  favour  of  such  objects,  an 
agreement  wholly  voluntary  and  executory. 

Before  we  dismiss  the  subject  of  trusts,  it  will  be  pro-  PauiTetnad 
per  to  add  a  few  remarks  explanatory  of  the  causes  to  koeere^rradto 
which  the  continued  existence  of  trusts  merely  passive  ^    ""**' 
may  be  traced.    We  have  seen  that  passive  uses  were  re- 
sorted to  before  the  statute,  in  order  to  escape  from  the 
trammels  and  hardships  of  the  common  law,  ''  the  per- 
manent division  of  property  into  legal  and  equitable  in- 
terests being  clearly  an  invention  to  lessen  the  force  of 
some  pre-existing  law  (p)."     For  similar  reasons,  equit- 
able interests  were,  after  the  statute,  revived  under  the 
form  of  trusts.     As  such,  they  continued  to  flourish,  not- 

(m)  2  Sngd.  Pow.  100.  (o)  2  Sugd.  Pow.  101. 

(n)  1  Watk.  Cop.  133.  {p)  Sand.  Us.  10.  n. 
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CHAPTER  III.  withstanding  the  signal  amelioration  effected  at  a  later 
period  in  the  law  of  tenure.  The  nation  ceased  to  feel 
the  iron  grasp  of  the  military  chieftain;  the  days  of 
chivalry  had  passed  away ;  but  still  the  legal  ownership 
was  attended  with  some  peculiar  inconveniences,  the  off- 
spring of  tenure — that  prolific  parent  of  passive  trusts. 
1.— Tothene-  1.  The  liability  of  a  legal  estate  for  life,  whether 
gaarding  a-       Created  at  the  common  law  or  by  the  limitation  of  a  use, 

gainst  forfeit- 


ure 


;  and,  here-  to  forfeiture,  (q)  would  alone  have  induced  the  necessity 
to'prenerle "  of  making  Settlements  solely  by  means  of  trusts  in  equity, 
mainSera.* ""    whcrc  no  forfeiture  could  be  incurred,  if  lawyers  had  not 

hit  upon  a  device,  which  guarded  against  the  consequences 
of  forfeiture  by  subtracting  only  a  small  portion  of  the 
legal  estate.  This  device,  when  the  use  was  limited  to 
A.  for  life,  with  remainder  {contingent)  to  his  unborn 
children,  interposed  a  remainder,  for  the  life  of  A.,  to 
trustees,  who,  on  the  commission  by  him  of  an  act  of 
forfeiture  (r),  might  enter  and  preserve  the  possession 
for  the  future  children.  So,  when  the  use  was  limited  to 
A.  for  life,  with  remainder  (contingent)  to  the  unborn 
children  of  B.,  a  mesne  remainder  to  trustees,  for  the  life 
of  B.,  was  a  necessary  outwork  to  protect  the  contingent 
remainder  (s):  These  functionaries,  who  played  a  silent 
(f  and  unconscious,  though  important  part»  in  almost  every. 

legal  settlement,  were  called  trustees  to  preserve  contin- 
2.— To  the  d«-  g^^t  remainders.  2.  The  right  of  the  wife  of  a  sole 
ingdoww/*"*'    owner  of  the  legal  inheritance  to  be  endowed  of  one-third 

of  the  land  at  his  death,  also  gave  occasion  (and,  not- 
withstanding a  recent  statute  (f),  still  gives  occasion)  to 
passive  trusts.  In  order  to  exclude  dower,  which,  as  the 
wife  might  refuse  to  join  in  a  sale,  or,  if  consenting,  was  in- 

(9)  Aiite>  14,  27,  83.   See  Doe         (/)  Ante,  17;  post,  Cbap.  iv. 
T.  Gatacre,  5  Bing.  N.  C.  609.  (t)  See  3  &  4  Will.  4,  c.  105, 

(r)  Ante,  27.  post,  Chap.  y. 
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competent  to  part  with  an  interest  in  freehold  land  other-    chaptbr  m. 
wise  than  by  means  of  certain  expensive  formalities  (u), 
presented  an  obstacle  to  alienation^  it  was  usual  to  vest 
a  portion  of  the  legal  ownership  in  a  trustee.     3.  Even  s.--To the  due- 
after  the  statute  of  uses,  the  equitable  interest  was  more 
tractable,   in    some    respects,   than    the    legal    estate. 
4.  Again,  as  the  transfer  of  leaseholds  for  years  was  4.— To  the  ex- 
not  affected  by  the  statute  of  uses,  and,  as  these  in-  leaseholds  for 
terests,  consequently,  did  not  participate  in  the  facilities  Jtatute^^rusel 
afforded  by  that  statute  for  moulding  the  legal  ownership, 
passive  trusts  were  employed  for  effecting  settlements 
and  various  other  dispositions  of  that  species  of  property. 
6.    It  happened,  not  unfrequently,  that,  from   a   mis-  s.— XomiV 
take  in  framing  the  instrument,  or  merely  for  the  greater  S^f/X 

i?  p         •  -x    i.!.  v   i-i  !_•  more  coDveni- 

convenience  of  framing  it,  the  equitable  ownership  was  ent  framing,  of 
divided  from  the  legal.  6.  When  an  active  trust  was 
created,  without  defining  the  quantity  of  estate  to  be 
taken  by  the  trustee,  the  courts  endeavoured  to  give,  by 
construction,  the  quantity  originally  requisite  to  satisfy 
the  trust  in  every  event,  but  if  a  larger  estate  was  ex-^ 
pressly  given,  the  courts  could  not  reject  the  excess  {x) ; 
and,  although  the  estate  taken,  whether  expressly  or 
constructively,   might   not   have   exceeded   the   original  ^ 

scope  of  the  trust,  yet,  if  eventually  no  estate,  or  a 
less  estate,  was  actually  wanted,  the  legal  ownership 
remained  wholly  or  partially  vested  in  the  trustee,  as  a 
merely  passive  trustee  (y).  Thus,  in  order  to  restore  the 
unity  of  title,  it  was  often  necessary  to  procure  a  re-con- 
veyance ;  but  the  legal  estate  was,  cither  from  inadvert- 


(u)  Heretofore  a  fine  or  reco-  636. 

yery,    bnt  now  a  deed  acknow-  (y)  lb.    But  see,  and  consider, 

ledged.   3  &  4  Will.  4,  c.  74,  post,  Heardwn  y.  WtlliatMon,  1  Keen, 

Chap.  y.  33.     See  also  1  Viet.  c.  26,  ss.  30, 

(x)  Doe  y.  Edlin,  4  Ad.  &E11.  31,  post,  Chap.  y. 
582;   Doe  v.  Ewari,  7  Ad.  &  £11. 
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Attendant 
terms;  their 
oririn,  nature, 
Auanse. 


ence^  or  from  the  desire  of  avoiding  expense,  omitted,  in 
the  great  majority  of  cases,  to  be  called  home,  and  when 
called  home,  it  often  was,  instead  of  being  re-miited  to 
beneficial  title,  vested  in  a  trustee  for  the  owner. 

To  this  latter  practice,  we  owe  the  great  number  of 
bare  trust  estates  subsisting  at  this  day  under  the  deno- 
mination of  attendant  terms  (^z).  These  are  nothing  more 
than  long  terms  of  years,  created  for  purposes  which 
have  determined  or  been  satisfied,  as  the  securing  of 
money  lent,  or  the  raising  of  portions  for  children. 
Whenever  the  particular  object  for  which  the  owner 
vested  the  legal  estate,  wholly  or  partially,  in  another, 
had  failed  or  been  attained,  the  person  in  whom  the 
estate  remained  outstanding  became,  by  a  natural  con- 
struction of  equity,  if  not  by  express  declaration^  a 
trustee  for  the  owner ;  and  then,  whether  the  trust  was 
expressly  declared  or  was  constructively  raised  in  his 
favour,  the  satisfied  estate  might  be  truly  said  to  at- 
tend the  inheritance,  or,  in  other  words,  to  be  held  in 
accordance  with  the  beneficial  title.  Now,  if  there  hap- 
pened to  be,  (for  example),  a  latent  mortgage,  not  legal 
and  prior  (a)  to  the  outstanding  estate,  and  if,  in  this 
condition  of  the  title,  the  land  was  sold  to  a  honk  fide 
purchaser,  who,  buying  in  ignorance  of  the  mortgage, 
possessed  himself  {b)  of  that  estate,  by  taking  a  convey- 
ance in  his  own  name,  or  in  the  name  of  his  trustee,  or 
by  any  other  mode  of  appropriation,  either  contempora- 
neously with  the  purchase,  or  subsequently,  and,  if  sub- 
sequently, notwithstanding  that  he  and  the  person  from 
whom  he  obtained  the  estate  mutually  dealt  with  fiiU 


(g)  Post,  Illustrations,  III.  s.  4. 

(a)  In  the  language  of  con- 
yeyancing,  terms  are  assigned  to 
protect  against  mesne  incum- 
brances;   but  the  protection  ex- 


tends to  ALL  equiiiea,  of  which 
the  purchaser  cannot  be  fixed  with 
notice.  (As  to  dower,  vide  post. 
Chap.  V.) 

(b)  SeclOVes.  271. 
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knowledge  of  the  mortgage  (c),  then,  to  the  extent  of  chapter  hl 
the  estate  so  acquired,  the  mortgagee  stood  excluded* 
The  immediate  legal  estate,  as  carrying  with  it  the  di- 
rect right  to  the  possession,  was,  during  its  continuance, 
a  shield,  which  covered  the  purchaser's  title  from  the  at- 
tacks of  all  claimants  with  notice  of  whose  adverse  rights 
his  conscience  was  unaffected ;  and,  in  testing  the  purity 
of  that  conscience,  the  date  of  his  purchase,  whic  c  o- 
ferred  the  right  sought  to  be  defended,  and  not  of  his 
acquisition  of  the  legal  estate,  which  supplied  the  means 
of  defence,  was  the  critical  period  to  which  equity  re- 
ferred. Old  satisfied  terms  were,  therefore,  much  in  re- 
quest among  conveyancers,  who  hardly  deemed  a  pur- 
chaser or  mortgagee  secure,  unless  his  title  was  fortified 
by  a  chattel  interest  of  respectable  antiquity  (rf).  Though 
terms  of  years,  thus  appropriated  to  the  protection  of 
purchasers  and  others,  were  said  to  attend  the  inherit- 


(e)  Notice  served  upon  the  legal 
holder^  wbicli  protects  equities  in 
personal  estate,  {Dearie  ▼.  Hall,  3 
Bnss.  1 ;  Loveridge  t.  Cooper,  Id. 
31;  HuUon  y.  Sande,  Tounge's 
£zch.C.  602;  Foster  y.  Coekerell, 
9  Bligh's  Pari.  Rep.  N.  S.  332; 
Hobeon  v.  Bell,  3  Jur.  190;  but 
see  Cooper  t.  Ft^more,  3  Russ. 
60;  Foster  Y.  Blackstone,  1  Mjlne 
&  K.  297)>  is  nugatory,  as  to  real 
estate,  even  in  a  competition  be- 
tween equitable  claimants.  (Pea- 
eoek  T.  Bwt,  Coote  on  Mortg. 
2nd  ed.  693;  Jones  Y.Jones,  8  Sim. 
633).  So  long  as  the  legal  estate 
is  outstanding,  equitable  incum- 
brancers are  marshalled  according 
to  the  order  of  their  dates,  for  he 
who  is  prior  in  time,  must  be  prior 
in  equity;  (Jotus  t.  Jones,  supra; 


Frere  y.  Moore,  8  Price,  475); 
but  a  twentieth  incumbrancer  may, 
by  *'  getting  in"  some  outstanding 
legal  estate,  step  over  the  other 
nineteen,  after  they  haye  used 
eyery  species  of  diligence,  short  of 
'^  getting  in"  that  estate,  of  which, 
perhaps,  they  had  no  knowledge, 
or  no  opportimity  of  procuring  a 
oonyeyance.  See  further,  3  Sugd. 
V.  &  P.  78-86,  419;  5  Jarm. 
Cony.  3rd  ed.  by  Sweet,  447. 

(d)  But  the  expense  of  obtain- 
ing assignments  of  terms  has 
proved  so  grievous,  that,  not- 
withstanding the  high  judicial  es- 
timate of  their  value,  (vide  post, 
niustrations.  111.,  s.  4,  n.  (5)), 
it  is  now  the  common  practice  for 
the  vendor  to  throw  the  whole 
expense  upon  the  purchaser,  who 
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ance — a  notion  agreeable  enough  to  the  old  doctrine  of 
the  subservience  of  lessees  for  years  to  the  freeholder  (e) — 
yet  it  is  obvious  that,  so  far  as  the  inheritance  was  really 
deficient^  and  as  they  were,  consequently,  needed  for  the 
purposes  of  defence,  they  were  rather  substitutes  than 
adjuncts:  nor  does  the  estimation  in  which  they  have  so 
long  been  held  appear  to  be  deserved,  when  we  consider 
how  little  the  ends  of  justice  are  advanced  by  a  technical 
expedient,  which  enables  one  of  two  equally  meritorious 
claimants  to  over-reach  his  less  fortunate  competitor. 
Pnndpieofihe       Though  loug  terms  of  years  were  chiefly  employed  in 
forded  by  the     this  scrvicc,  yet  it  is  obvious  that  every  kind  and  de- 
command  of  the  gree  of  legal  interest  was  applicable  to  the  same  pur- 

legal  eatate.  ■,  ,,  .      .    ,  ...  i  •   i 

poses,  and  upon  the  same  pnnciples — prmciples,  which 
have  been  already  explained  in  treating,  first  of  uses  in 
their  fiduciary  state,  and  afterwards  of  trusts.  One  of 
our  greatest  equity  judges,  in  allusion  to  this  doctrine, 
has  observed,  "  that  it  might  be  going  a  good  way  at 
first  (/);"  but  adds,  "it  has  been  followed  ever  since, 
and  was  rightly  settled;  though  only  on  this  founda- 
tion,— ^the  particular  constitution  of  the  law  of  this 
country ; "  and  he  then  proceeds  to  make  some  remarks  so 
pertinent  to  the  subject  of  this  chapter,  that  the  passage 
may  be  usefully  quoted  :  "  it  could  not  (he  continues) 
happen  in  any  other  country  than  this,  where  law  and 
equity  are  administered  in  difierent  courts,  and  create 
difierent  kinds  of  rights  in  land ;  and  though  courts  of 
equity  break  in  upon  the  common  law,  where  necessity 
and  conscience  require  it,  still  they  allow  superior  strength 


generally  dispenses  with  an  assign-  (e)  Ante,  13. 

ment,  or,  in  other  words,   rests  (/)  See  Lord  Eldon's  observa- 

npon  a  title  merely  equitable,  as  tions,  in  Ex  parte  Knott,  1 1  Ves. 

respects  the  term,  not  always  pos-  613,  nndinMaekreth  v.  Symmons, 

sessing  himself  even  of  the  deeds  15  Ves.  335. 

relating  to  the  term. 
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to  a  legal  title ;  and  therefore^  where  there  is  a  legal   chaptfr  m. 

title  and  equity  on  one  side,  and  a  prior  equity  on  the 

other^  they  have  never  thought  fit,  that  he  who  had  the 

legal  title  should  be  hurt  by  reason  of  the  prior  equity. 

But  where  law  and  equity  are  administered  by  the  same 

jurisdiction,  the  rule,  qui  prior  est  tempore,  potior  est 

jure,  must  hold  (g)." 

From  these  various  causes,  passive  trusts,  neither  con-  The  oompUz 

charactei^  of 

ferring  any  benefit,  nor  involving  any  duty,  became  so  property,  conse- 

11  •  i«    1       1         1   tft  1  .        quent  on  its  di- 

common,  that  the  separation  of  the  legal  from  the  equit-  vision  into  legal 

-  .        1  •  •        1  1  •       *od  eqaitable* 

able  ownership  existed,  to  a  greater  or  a  less  extent,  m 
almost  every  title,  and  produced  inconveniences  which 
the  legislature  (h)  has  at  different  times  attempted  to 
remedy;  but  by  machinery  so  operose,  defective,  and 
expensive  (i),  as  to  bring  a  severer  reproach  upon  the  law 
than  it  ever  incurred  by  recognising,  as  legal  owners, 
grantees  and  cetteux  que  use  denuded,  in  effect,  of  all 
benefit  and  control,  by  investing  persons  really  destitute 
of  interest  and  office  with  the  direct  dominion  over  pro- 
perty. It  must  be  confessed  that  the  complication  insepa- 
rable firom  an  advanced  state  of  society  was  aggravated 
by  the  double  aspect  of  our  jurisprudence.  Even  when 
laws  are  instituted  under  circumstances  the  most  favour- 
able to  simplicity  and  unity  of  structure,  civilization, 
with  its  thousand  ingenious  wants,  quickly  impairs  that 
primitive  excellence ;  but  the  rise  and  progress  of  the  laws 
of  real  property  in  England  were  peculiarly  marked  by 
circumstances  of  an  opposite  tendency — ^by  circumstances 
which  at  once  augment  the  difficulty,  and  constitute  the 
moral  attraction  of  the  study. 

(^)  Per  Lord Hardwicke,  C,  in  Will.  4,  c.  23,  s.  2;  2  &  3  Vict. 

JFartley  y.  Birkhead,  2  Yes.  sen.  c.  60;   1  &  2  Vict.  c.  69. 
574.  (t)    Vide    post,    Illnstrations, 

(A)  7  Anne,  c.  19;   1  WiU.  4,  III.,  s.  1. 
c.  36;   1  Will.  4,  c.  60;  4  &  5 
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Practicia  lerait      Let  US  HOW  apply  OUT  attention  more  particularly  to 
ing  ciJfpters."    t^^  general  condition  of  the  law,  as  it  stood  at  the  point 

of  time  to  which  the  preceding  chapters  have  brought 
down  its  history ;  for  to  that  point  we  must  long  recur, 
as  exhibiting  the  system  in  a  state  sufficiently  advanced 
to  furnish  the  basis,  at  least,  of  future  legislation.  With 
this  view  it  will  be  proper,  though  at  the  risk  of  repe- 
tition, to  collect  and  exemplify  the  practical  result  of 
the  principles,  adjudications,  and  enactments,  scattered 
through  the  preceding  pages. 
Importance  of  Our  first  carc  must  be  to  distinguish  between  the 
SSS^thcr^  Common  Law,  the  Statute  Law,  and  Equity.  From  in- 
Srstotote  Uw,  attention  to  this  distribution,  the  student  is  very  apt  to 
and  equity.  ^^  coufoundcd.  Hc  fiuds  it  laid  down  that  a  certain  spe- 
cies of  disposition  was  contrary  to  law,  as,  for  example, 
a  freehold  interest  to  commence  at  a  future  period  (a), 
or  to  take  effect  by  displacing  a  previous  interest  (b) ; 
or,  that  certain  consequences  were  inseparable  from  cer- 
tain acts,  as,  for  example,  forfeiture  from  a  feof&nent  by 
a  tenant  for  life  assuming  to  pass  the  fee  (c).  Yet  he 
knows  that  such  dispositions  have  often  been  made  with 
effect,  and  that  such  acts  have  not  always  been  followed 

(a)  Ante,  16.  (b)  Ante,  17,  19.  (c)  Ante,  14,  27. 
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by  injurious  consequences  ;  indeed^  the  precedents  assure  chaptbr  it. 
him  that  the  conveyancer  was  conversant  in  his  daily 
practice  with  the  use  and  safety  of  the  very  things  said 
to  be  impossible  or  dangerous.  On  reflecting^  however, 
that  many  things,  which  could  not  be  done  under  the 
common  law,  might  be  done  through  the  medium  of  uses 
under  the  statute,  and  that  many  things,  which  could 
not  be  done  in  either  mode,  might  be  done  through  the 
medium  of  trusts  in  equity,  those  seeming  incongruities, 
which  obscured  his  view  of  the  system,  are  dissipated ; 
he  perceives  the  appropriate  functions  of  its  various 
parts,  and  admires  the  consistency  of  the  whole. 

As  to  FREEHOLD  interests : — Supposing  A.  to  be  owner  as  to  freb- 
of  the  legal  fee,  we  proceed  to  consider,  first,  under  what  ^^*^vj 
restrictions  he  lay  at  the  common  law.  unituinabie  at 

^  the  eonuiioii 

1.  He  could  not  alter  his  own  seisin  of  the  freehold,  ^^: 

as,  by  making  himself  tenant  for  life,  or  tenant  jointly  ^I^w^etuSein* 
with  another  person,  nor  alter  the  descendible  quality  of  *^  k~***'» 
his  own  inheritance,  as,  by  making  himself  tenant  m  tail, 
without  conveying  the  fee  to  B.,  a  third  person,  and 
taking  a  reconveyance  of  the  partial  or  qualified  interest : 
for  a  conveyance  by  A.  to  himself  for  life,  or  in  tail,  and 
then  over  to  B.,  would  be  totally  void ;  and  a  conveyance 
by  A.  to  himself  and  B.  jointly,  or  a  conveyance  by  A.  to 
B.  for  life  or  in  tail,  and  afterwards  to  remain  to  himself 
(A.)  in  tail,  would  be  void  as  to  A. ;  who,  in  the  last 
example,  would  not  acquire  a  new  ownership  as  a  remain- 
der-man, but  retain  the  remnant  of  his  old  inheritance  as 
reversioner. 

2.  He  could  not  vest  an  interest  in  his  wife  (husband  -HxmTeying  to 
and  wife  being  one  person  in  law)  without  conveying  to  wUei 

B.,  in  order  that  B.  might  convey  to  the  wife. 

3.  He  could  not  convey  to  B.,  at  the  same  time  post*  --freehold  in 

fatnxoi 
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— joint  tenan- 
oy,  without 
anity  in  point 
of  time; 


—contingent 
limitations 
without  sup- 
porting free- 
hold; 


— future  limi- 
tations not  im- 
mediately con- 
secutiye; 


— shiiUngUmi- 
tations. 


poning  B/s  possession,  as,  to  B.  from  Christmas  next,  or, 
from  the  death  of  A.,  leaving  the  fee  in  A.  till  the  period 
should  arrive,  or  the  event  should  happen;  though  he 
might  convey  to  B.  till  Christmas  next,  or  during  the 
life  of  A.,  and  after  Christmas  next,  or  the  death  of  A., 
to  C.  in  fee,  because  in  the  latter  case  there  was  no  sus- 
pense of  the  possession. 

4.  He  could  not  so  convey  as  that  several  persons, 
becoming  entitled  at  different  periods  of  time,  might 
take  as  joint-tenants ;  if,  therefore,  he  limited  to  B.  for 
life,  remainder  (cf )  to  the  children,  as  a  class,  (i,  e.  born 
and  to  be  born),  of  C,  they  could  not  take  otherwise  than 
as  tenants  in  common. 

6.  He  could  not  convey  to  an  object  not  in  being  or 
not  ascertained,  as,  to  an  unborn  child  of  B.,  or  to  the 
survivor  of  B.  and  C,  without  giving  a  prior  and  imme- 
diate freehold  interest  less  than  the  fee  to  a  person  in 
being  and  ascertained :  and,  if  he  limited  such  an  in- 
terest, its  determination  by  any  means,  before  the  ulterior 
destination  had  an  existing  or  ascertained  object,  ren- 
dered that  destination  incapable  of  effect. 

6.  He  could  not,  on  conveying  to  B.  an  immediate 
freehold  interest  less  than  the  fee,  make  a  disposition 
over  in  favour  of  any  person,  whether  in  being  and  ascer- 
tained or  not,  to  take  effect  in  possession  at  any  other 
period  than  instantly  on  the  determination,  by  any  means, 
of  the  previous  interest  of  B. 

7.  He  could  not  so  convey  the  fee  to  B.  as  to  render 
it  liable,  in  any  event,  or  at  any  period,  certain  or  uncer- 
tain, proximate  or  remote,  to  shift,  wholly  or  partially, 
from  B.  to  another  person ;  and  it  follows  that  under  his 
conveyance  to  the  existing  and  ftiture  children  of  B.,  in 
possession,  the  then  existing  children  alone  could  take. 


{d)  See  Prop,  7,  post. 
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8.  He  could  not,  after  conveying  the  fee  to  B.,  retain  chapter  it. 
any  right  of  resuming  the  possession,  except  such  right  — conyeyancei 
of  re-entry  as  the  law  implied  for  breach  of  a  condition  otherwise  than 

by  means  of  a 

imposed  by  the  instrument  by  which  the  fee  was  con-  condition, 
veyed,  or  by  a  collateral  contemporaneous  conveyance, 
and  this  right  he  (A.)  or  his  heirs  could  alone  enforce ; 
nor  could  he  reserve  to  himself,  or  give  to  any  other 
person,  a  power  of  revoking  or  varying  the  effect  of  his 
conveyance. 

These  prohibitions,  in  regard  to  common  law  convey-  These  restnc- 

^         •  tions  necessa- 

ances,  were,  for  the  most  part,  so  many  necessary  conse-  niy  resulted 
quences  of  the  doctrines,  concerning  the  freehold,  ex-  pie^oftennre.' 
plained  in  the  first  chapter.  According  to  those  doc- 
trines, the  possession  could  not  be  suspended ;  the  owner- 
ship could  be  changed  only  by  a  change  of  the  possession ; 
the  possession  could  not  be  changed  without  a  convey^ 
ance,  which  required  livery ;  a  man  could  not  deliver  the 
possession  himself,  nor,  having  delivered  it  to  another,  re- 
call his  solemn  act. 

But  the  various  kinds  of  dispositions  above  enumerated  The  same  ob- 
were  clearly  admissible  as  uses  in  equity  before  the  sta-  i^attainabie  by 
tute,  and,  when  the  statute  had  reduced  under  common  und^r  tL^- 
law  jurisdiction  the  irregular  forms  of  fiduciary  inter-  *"^  ^^'' 
ests,  such  dispositions  became  susceptible  of  legal  effect. 
Under  the  common  law,  aided  by  the  statute  law,  (i.  e. 
the  Statute  of  Uses  acting  on  the  creatures  of  equity), 
all  these  objects,  and  many  more  equally  irreconcilable 
with  the  rigid  principles   of  tenure,  might  be  accom- 
plished, and  that  by  one  assurance.     Thus  A.,  the  sup- 
posed owner  of  the  fee,  might,  by  fine,  common  recovery, 
lease  and  release,  or  feoffment,  have  conveyed  the  land 
according  to  any  of  the  following  modes : — 

1 .  To  B.  in  fee,  to  the  use  of  himself  (A.)  for  life,  or  —with  corre- 
in  tail,  or  to  the  use  of  himself  (A.)  and  B.  jointly,  or  to  Implex*  ^' 
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cHAPTeB  i^.    the  use  of  B.  for  life  or  in  tail^  and  then  to  remain  to  the 
use  of  himself  (A.)  in  tail. 

2.  To  B.  in  fee,  to  the  use  of  his  (A/s)  wife  for  life,  or 
for  any  other  estate  or  interest. 

3.  To  B.  in  fee,  to  the  use  of  C.  from  Christmas  next, 
or  from  the  death  of  A. 

4.  To  B.  in  fee,  to  the  use,  either  immediately  {e)  or 
by  way  of  remainder,  of  the  existing  and  future  children 
of  B.,  (without  words  of  severance),  thereby  constituting 
such  children  joint-tenants,  notwithstanding  their  inca- 
pacity of  taking  together  at  the  same  time ;  but  such  a 
use,  if  limited  by  way  of  remainder,  fell  under  the  rule  of 
law  which  excluded  objects  born  after  the  determination 
of  the  particular  estate. 

6.  To  B.  in  fee,  to  the  use  of  the  unborn  children  of 
C,  or  to  the  use  of  the  survivor  of  B.  and  C,  without 
limiting  any  previous  interest. 

6.  To  B.  in  fee,  to  the  use  of  B.  for  life,  and  after  his 
death,  and  one  year,  (thus  leaving  a  chasm  between  the 
interest  of  B.  and  the  succeeding  taker),  to  the  use  of  C. 

7.  To  B.  in  fee,  to  the  use  of  B.  in  fee,  and  if  a  given 
event  should  happen,  (as  B/s  death  without  having  been 
married),  then  to  the  use  of  C, ;  and,  on  the  same  prin- 
ciple, of  permitting  the  possession  to  shift  with  the  use, 
the  legal  effect  of  a  limitation  to  the  use  of  the  existing 
and  future  children  of  B.  in  possession,  was  not  confined 
to  the  then  existing  children. 

8.  To  B.  in  fee,  to  the  use  of  B.  in  fee,  and  if  a  given 
event  should  happen,  then  to  the  use  of  himself  (A.) ;  or 
to  B.  in  fee,  to  any  specified  uses,  subject  to  a  power 
reserved  to  himself  (A.),  or  given  to  C,  a  stranger,  of 
annulling  or  altering  the  uses. 

(e)  See  Prop.  7,  post. 
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In  all  these  cases^  by  the  simple  expedient  of  vesting    tnkrtniL  ?▼. 
the  land  in  another  person  (B.)  and,  at  the  same  time,  on  what  hypo* 
engraning  upon  his  possession  suitable  limitations  of  the  contrary  to  the 

!•  •  1*11  I  /v»tA«      cominon  law, 

use,  the  intention  was  fully  and  at  once  effected.  Al-  wmTaUd. 
though  such  limitations  were  conceived  in  the  form  of 
equitable  rights,  (for,  upon  any  other  hypothesis,  they 
would  have  been  void,  as  contravening  the  strict  rules  of 
the  common  law),  yet  they  could  not  be  said  to  have 
more  than  a  momentary  existence  in  that  state,  because 
the  statute  instantly  drew  the  possession  from  B.,  and 
transmuted  those  rights  into  legal  interests  in  the  land* 

Thus,  by  the  co-operation  of  the  common  law  and  the  ofeertainob- 
Statute  of  Uses,  much  might  be  effected ;  but  another  f^/a^? 
agent  was  still  requisite  to  complete  various  arrange-  Se  w^^mwd** 
ments  of  daily  occurrence.     We  have  shewn,  in  the  pre-  Jjliutatel^^ 
ceding  chapter,  that  legal  estates  created  by  limiting 
uses  were,  notwithstanding  their   equitable  origin,   at- 
tended, for  the  most  part,  with  the  incidents  and  con- 
sequences of  common  law  estates;  nay,  that  the  strict 
rule  of  the  common  law,  requiring  the  word  heirs  to  give 
the  fee,  was  applied  to  the  incipient  use.     For  this  rea^ 
son,  among  others,  both  the  common  law  and  statute  law 
were  often  found  wanting,  as  it  happened  in  the  following 
instances : — 

1.  If  A.  conveyed  to  B.  in  fee,  to  the  use  of  C.  for  -.indeitructi. 
life,  and  after  C/s  death,  to  the  use  of  his  (C.'s)  unborn  S'Snfremdn. 
children  in  tail,  or  in  fee,  C.  might  forfeit,  or,  as  we  shall  ^•"• 
presently  see,  otherwise  destroy  his  life  estate,  and  by 
such  means,  either  designedly  or  inadvertently,  cause  the 
exclusion  of  his  unborn  children. 


2.  So,  if  A.  conveyed  to  B.  in  fee,  to  the  use  of  C.  in  — ezemotion  of 

fee,  the  wife  of  C.  was  dowable  out  of  the  land  (/).  ft^m  dowoJf 

(f)  But  see  3  &  4  Will.  4,  c.  105,  post,  Chap.  v. 
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OHAPTSR  nr. 

— charge  of  a 
gross  sum. 


These  objects 
shewn  to  be  ul* 
timateljr  attain- 
able by  means 
of  trusts  in 
equity} 


— with  corre- 
sponding ex- 
amples; 


3.  Again,  A.  could  not  charge  the  land  at  law,  with  a 
gross  sum  of  money ; — at  least,  legal  machinery  was  but 
ill  adapted  to  attain  the  object. 

Here,  therefore,  neither  the  common  law  nor  the  Sta- 
tute of  Uses,  nor  both  combined,  would  suffice.  What, 
then,  was  the  conveyancer's  next  resource? — ^equity. 
As  he  had  before  employed  the  empty  forms  {g)  of 
equity,  (statute-uses),  so,  still  fruitful  of  expedients,  he 
now  called  in  its  living  principles. 

1  •  The  simplest  and  surest  course  was  for  A.  to  convey 
the  fee  to  B.,  to  his  (B.'s)  own  use,  but  in  trust  for  C. 
for  life,  and  after  his  death,  in  trust  for  his  unborn  chil- 
dren, in  order  that  the  rights  of  C.  and  his  children, 
being  purely  equitable,  might  be  altogether  exempted 
from  the  rules  of  tenure.  But  as  the  vesting  in  B.  of 
the  whole  legal  estate  rendered  a  future  conveyance  ne- 
cessary, and,  in  the  meantime,  curtailed  the  dominion  of 
the  beneficial  owner,  A.  was  more  commonly  made  to 
convey  the  fee  to  B.,  to  the  use  of  C.  for  life,  and  on  the 
determination  of  C.'s  life  estate,  then  to  the  use  of  B. 
during  C.'s  life,  in  trust  for  C.  and  to  preserve  the  sub- 
sequent contingent  remainders  (A),  and  after  his  (C.'s) 
death,  to  the  use  of  his  children  in  tail,  with  remainder  to 
D.  in  fee.  Now,  if  C.  committed  a  forfeiture,  the  legal 
estate  for  the  remainder  of  his  life,  and  no  longer,  belong- 
ed to  B.,  as  a  trustee  for  C,  on  whose  death  his  (C.'s) 
children  succeeded  regularly  to  the  possession.  If,  indeed, 
B.,  the  trustee,  also  committed  a  forfeiture,  the  contin- 
gent remainder  to  the  children  was  defeated  at  law,  but 
equity  held  him  liable  to  make  good  the  consequential 
loss  sustained  by  the  children;  and,  what  is  of  more 
importance,  held  every  person,  even  a  purchaser    for 


(y)  Ante,  17. 


(h)  Ante,  Chap.  iii. 
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value  (i),  deriving  title  under  his  malfeasance,  and  with  chapter  iv. 
notice  of  the  trust,  to  be  constructively  a  trustee  for  the 
children.  According  to  this  principle,  the  trust  for  the 
preservation  of  the  contingent  remainders  might  be  im- 
posed with  effect  upon  C,  the  immediate  beneficial 
tenant  for  life,  in  respect  of  his  life  estate;  but  the 
acquisition  of  the  legal  estate  by  a  purchaser,  without 
notice,  is  more  eflFectually  prevented  by  the  interposition 
of  a  stranger. 

Here  it  may  be  proper  to  apprize  the  student  that  — andaome 
forfeiture  was  not  the  only  mode  by  which  the  life  estate  orthc'd^S^c! 
might  be  determined  before  the  contingency  happened.  Sngentrem^n- 
It  was  liable  to  be  destroyed  by  surrender  or  merger.  ^*"' 
Thus,  if,  in  the  above  example,  the  interposed  remainder 
to  the  trustee  were  omitted,  the  surrender  by  C.  of  his 
life  estate  to  D.,  or  the  release  by  D.  of  his  remainder 
to  C.,  before  the  birth  of  a  child^  or  the  joint  conveyance 
of  C.  and  D.,  even  by  an  innocent  assurance,  as  a  lease 
and  release,  to  a  stranger,  (in  whom  the  life  estate  would 
thus  be  confounded  with  the  fee),  before  the  birth  of  a 
child,  would  exclude  the  contingent  remainder.  So,  if 
the  ultimate  fee  (the  remainder  to  the  trustee  being 
omitted)  were  allowed  to  result  to  A.  the  grantor,  as  re- 
versioner, instead  of  being  limited  away  to  D.,  a  siniilar 
conveyance  by  A.  and  C,  before  the  birth  of  a  child, 
would  produce  the  same  eflFect.  So,  again,  (the  rer 
mainder  to  the  trustee  being  omitted),  if  that  fee  were 
limited  to  C,  the  tenant  for  life,  instead  of  D.,  then, 
although  C.'s  life  estate  and  remainder  in  fee  would  not 
coalesce,  by  force  of  the  limitations  per  se,  so  as  to  ex- 
clude the  contingent  remainder  (Jc),  yet  even  an  innocent 
conveyance,  subsequently  made  by  C.  alone,  would  pre- 

(t)  Manaell  v.  ManseU,  2  P.  Wms.  678. 
{k)  6  Nev.  &  Mann.  644,  n.  (a). 
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CHAPTER  .T.  vent  such  remainder  from  taking  e0ect.  In  each  of  these 
instances,  the  destruction  of  the  contingent  remainder 
was  the  legal  consequence  of  the  absorption  of  the  estate 
for  life  in  the  fee.  When,  therefore,  the  books  speak  of  de^ 
stroying  a  contingent  remainder,  they  do  not  necessarily 
contemplate  a  tortious  act.  The  contingent  remainder 
failed  on  the  premature  removal,  by  any  means,  of  the 
supporting  freehold.  But  the  interposed  estate  of  the 
trustee  presented  a  second  line  of  defence,  which  might, 
indeed,  be  broken  down  at  law,  but  could  seldom  fail  to 
be  effectual  in  equity. 

2.  So,  on  a  purchase  of  the  fee,  dower  was  excluded 
by  conveying  the  fee,  partly  to  the  purchaser's  own  use, 
and  partly,  (t.  e.  for  an  estate  of  freehold  in  remainder), 
to  the  use  of  another,  in  trust  for  him ;  the  wife  not  being 
dowable  unless  the  husband  had  the  sole  ownership  of 
the  legal  inheritance,  without  any  interposed  estate  of 
freehold  (/). 

3.  In  order  to  charge  the  land  with  a  gross  sum,  A. 
conveyed  to  B.,  to  his  (B.'s)  use  in  fee,  or  for  a  long  term 
of  years,  upon  trust  to  raise  the  money  by  sale  or  mort* 
gage,  equity  enforcing  the  trust. 

Tbeoryofaeon.       Thcsc  hints,  assistcd  by  a  little  reflection  on  the  sue* 

cessive  changes  developed  in  the  preceding  chapters,  will 
enable  the  student  to  analyze  the  process  of  a  settle- 
ment framed  after  conveyancing  had  attained  to  its  pre<- 
sent  state  of  maturity.  He  will  remark,  that,  although 
the  assurance  began  and  ended  by  the  act  of  sealing  and 
delivering  the  parchment,  yet,  attending  to  the  order  in- 
dicated by  the  theory  of  the  process,  the  first  step  waq 
that  which  conveyed  the  land  itself  to  an  indifferent. per- 
son, and  this,  by  the  joint  result  of  the  common  law  an4 
statute  law,  might  be  readily  effected  in  a  private  cham- 

(0  But  see  3  &  4  Will.  4,  c.  105,  post.  Chap.  y. 
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ber ;  the  second  step,  by  moulding  uses,  gave  effect  to  the  qhaptbb  it. 
intention  at  law,  so  far  as  it  was  capable  of  legal  effect ; 
but  where  the  intention  could  not  be  entirely  or  securely 
effected  by  such  means,  the  third  and  final  expedient 
conferred,  by  the  superinductiou  of  trusts,  the  right  of 
enforcing  in  equity  what  remained  to  be  done. 

The  difference  between  the  rules  which,  severally  go-  The  difference 
vemed  common  law  estates,  uses,  and  trusts,  is  strikingly  mon  law  m™* 
exemplified  in  their  application  to  a  gift  in  favour  of  a  u^stsrf^nher 
class  of  persons  (m).     Thus,  if  A.  conveyed,  at  the  com-  liIe^MtociV 
mon  law,  to  the  ''  children"  of  B.,  who  had  no  child  then  ! ^^'"^  *'"*^ 

Immediate 

in  being,  the  conveyance  was  simply  void.     If  A.  con-  tfi^i 
veyed,  at  the  common  law,  to  the  '^  children  born  and 
to  be  born"  of  B.,  who  had  a  child  or  children  then  in  —at  the  com- 
being,  the  estate  vested  in  such  child  or  children  to  the 
exclusion  of  after-born  children  (n).     But  if  A.  conveyed  —by  way  of 

..^  use* 

to  B.,  to  the  fise  of  the ''  children  **  of  B.,  who  had  no  child 
at  the  time  of  the  conveyance,  the  use  was  a  valid  disposi- 
tion in  favour  of  all  his  future  children.  If  A.  conveyed 
to  B.,  to  the  use  of  the  ''  children  born  and  to  be  born" 
of  B.,  who  had  a  child  or  children  then  in  being,  the  use 
was  executed  in  such  child  or  children,  not  finally,  but 
with  a  capacity  of  enlarging  to  admit  the  after-born 
children  (o).  In  the  above  examples,  the  gift  to  the 
children  is  immediate,  i.  e.  not  expectant  on  any  prior 
interest.     Let  us  now  take  the  case  of  a  gift  by  way  of  oifts  in  re- 

mainder; 

remainder.     If  A.  conveyed,  at  the  common  law,  to  B.  _at  the  com- 
for  life,  remainder  to  his  children  or  to  the  children  of  ^^^  ^'^' 
C,  the  remainder  vested  as  well  in  the  children,  if  any, 
living  at  the  time  of  its  creation,  as  in  the  children  who 
afterwards  came  into  being  before  the  determination, 
whether  by  natural  or  other  means,  of  the  particular 

(m)  See   Jann.  Dey.  302;    1  (o)  See  Moffp  y.  Moffff,  1  Mer. 

Bop.  Leg.  29  et  seq.  654. 

(n)  Ante,  17,  19. 
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CHAPTER  IT. 


— by  way  of 


lue; 


—by  way  of 
trust 


estate  of  B.^  to  the  exclusion  of  children  born  after  the 
determination  of  that  estate;  but,  if  no  child  existed, 
at  the  time  of  the  creation  of  the  remainder,  or  came 
into  being  before  the  determination  of  the  particular 
estate,  the  remainder  wholly  failed  (jo).  Nor  was  the 
result  different  if  A.  conveyed  to  B.,  to  the  use  o^  B. 
for  life,  remainder  to  the  use  of  his  '*  children "  or  of 
the  ''children"  of  C,  for  the  use  in  remainder,  when 
changed  by  the  statute  into  a  legal  limitation,  fell,  as  we 
have  seen  in  a  former  chapter  (q),  under  the  common 
law  rule,  which  required  that  a  contingent  remainder 
should  finally  vest  on  or  before  the  determination  of  the 
particular  estate.  The  principles  which  decided  in  what 
manner  the  common  law  limitations  in  the  preceding 
examples  should  take  effect,  have  been  sufficiently  ex- 
plained ;  and,  in  regard  to  the  limitations  by  way  of  use, 
we  need  only  observe,  that  the  test  applied  to  those 
limitations  was,  conformity  or  non-conformity  to  the 
common  law,  or,  in  other  words,  that  the  result  varied 
according  as  the  limitation  was  shaped  as  a  remainder, 
in  which  form  it  obeyed  the  rules  of  the  common  law,  or 
was  shaped  as  an  executory  use,  in  which  form  its  legal 
operation  under  the  statute  was  measured  by  the  equit- 
able standard  of  uses  before  the  statute.  In  further  il- 
lustration of  this  difference,  it  may  be  observed,  that  if 
the  use,  instead  of  being  limited  to  B.  for  life,  remainder 
to  his  children,  were  limited  to  B.  for  life,  and,  after  his 
death  and  one  day,  to  his  ''  children,"  the  limitation  to 
the  children  would  not  be  defeated  by  the  determination 
of  the  life  estate  before  the  birth  of  a  child,  but  be  exe- 
cuted in  all  the  children  as  they  came  into  existence. 
With  respect  to  trusts,  they  were  yet  more  highly 
favoured;   for,  whether  they  did  or  did  not  agree,  in 


(p)  Ante,  17. 


(jq)  Ante,  Chap.  iii. 
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point  of  limitation^  with  the  common  law,  their  effect    chaftbr  iv. 
was  wholly  independent  of  the  rules  of  tenure  ;  so  that  if 

A.  conveyed  unto  and  to  the  use  of  B.,  in  trust  for  B.  for 
life,  and,  after  his  decease,  in  trust  for  the  ''  children"  of 
C,  the  trust  for  the  children  did  not  fail  by  the  death  of 

B.  before  the  birth  of  a  child,  but  subsisted  for  the 
benefit  of  all  the  after-bom  children  (r).  In  short,  the 
equitable  effect  of  the  trust  was  commensurate  with  the 
legal  effect  of  the  executory  use  («),  both  equally  re- 
jecting the  strict  rules  of  the  common  law.     But  in  order  Future  gifts 

,  .  generally. 

to  complete  this  summary  of  the  rules  applicable  to  the 
construction  of  gifts  to  classes  of  persons,  it  should  be 
added,  that,  as  an  immediate  use  or  trust  in  favour  of  the 
''children"  of  A.  vested  in  the  children  living  at  the 
creation  of  the  limitation,  if  any,  exclusively,  unless  ex- 
tended by  express  words,  as,  *'  bom  and  to  be  born,"  to 
children  subsequently  born,  so,  a  future  use,  whether 
limited  by  way  of  remainder  or  not,  and  a  future  trust, 
in  favour  of  the  children  of  A.,  thugh  both  were  ex- 
empted from  liability  to  failure  by  the  determination  of 
a  prior  interest  before  the  birth  of  a  child,  yet  vested 
in  children  born  before  the  period  of  the  taking  effect 
in  possession  of  such  fiiture  use  or  trust,  to  the  exclusion 
of  after-born  children,  in  the  absence  of  an  intention 
to  embrace  the  after-born  children  more  decisively 
marked  than  by  the  words  *'  born  and  to  be  born ; " — 
words  held  to  be  satisfied  by  the  admission  of  children 
bom  between  the  period  of  the  creation  of  the  future  gift 
and  the  period  of  its  vesting  in  point  of  enjoyment  (<). 

(r)  Ante,  84.  and  see  Clarke  y.  Clarke,  9  Sim. 

(t)  As  distinguished  from  the  59.    The  rule  which  excludes  the 

contingent  use  by  way  of  remain"  children  not  in  esse  at  the  period  of 

der,  distribution,  on  the  alleged  ground 

{t)  Mogg  y.  Mogg,  1  Mer.  654;  of  convenience,  but  yields  to  a  con- 
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CHAFTBR IV.       As  to  LEASEHOLD  interests,  (i.  e.  for  a  term  of  years, 
-^  As  TO  LBASE-   leaseholds  for  life  beinff  freehold  interests) : — The  statute 

HOLDS  FOR  ^        "^  ^  ^ 

YBARs— tenns   of  uses  had  no  application  to  the  tramfer,  though  it  had 

granUble,but  y  ^      ^  o 

not  transferable  to  the  CTeation  of  chattel  interests.     When  A.,  the  legal 

by  means  of 

uses  under  the  owner  of  a  freehold  interest,  conveyed  the  land  to  B.,  to 

statute*  ^ 

the  me  of  C.  for  a  term  of  years,  or  made  a  bargain  and 
sale  of  the  tue  to  C.  for  a  term  of  years,  the  statute  drew 
the  term  out  of  the  freehold  interest,  and  vested  it  in  C. 
at  law.  But  the  statute,  having  called  the  term  into 
legal  existence,  left  it  to  the  disposal  of  the  common  law. 
If,  therefore,  C.  afterwards  transferred  his  interest  to  D., 
to  the  tsse  of  F.,  the  legal  interest  in  the  term  vested  in 
D.,  while  F.  took  only  an  equitable  right  to  the  term  (u). 
The  consequence  was,  that  the  legal  interest  in  a  lease* 
hold  for  years  could  not  be  transferred,  shifted,  modified, 
and  varied  with  the  same  facility  as  the  legal  interest  in 
the  freehold.  For  example,  if  a  lease  for  years  was 
vested  in  A.,  who  wished  to  vest  it  in  himself  jointly  with 
B.,  then,  as  A.  could  not  convey  directly  to  himself,  he 
assigned  the  lease  to  a  third  person,  C,  who^  by  another 
deed,  re-assigned  it  to  A.  and  B. ;  while,  in  the  case  of 
freehold  property,  A.  conveyed  to  B.,  to  the  use  of  A. 
and  B.,  who  at  once  became  joint  owners  of  the  legal 
estate.  Again,  if  A.  wished  to  make  a  settlement  of  the 
lease,  the  difficulty  of  bending  the  common  law  to  the 
various  purposes  of  a  family  arrangement  (x)  occasioned 
the  vesting  of  the  whole  legal  ownership  in  trustees,  and 
the  objects  of  the  settlement  took,  therefore,  only  equit- 
able rights ;  while,  in  the  case  of  freehold  property,  it 
was  generally  sufficient  to  vest  in  trustees  an  inconsider- 
able portion  of  the  legal  ownership. 

trary  intentioii  e^ipressly  declared^  v.;  and  Vol.  2,  n. 
(I    Beav.   168),    appears   to  be         (u)  Ante,  Chap.  iii. 
somewbat  arbitnury.    See  Airtber,         (;r)  See  Sbep.  Touch,  by  Preit. 

as  to  gifts  to  classes^  post,  Chap.  419. 
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Testamentary  dispositions  were  placed  upon  a  pecu-    chapter  iv. 
liarly  liberal  basis.     Every  kind  of  disposition  which  Executory  de- 

,  vises  and  ba«> 

might  be  eflFected  by  way  of  use,  might  be  equally  ef-  quests. 
fected  by  a  direct  devise  of  the  land  itself.  Whatever 
may  be  the  true  solution  of  the  question,  so  much  de- 
bated (^),  as  to  the  applicability  of  the  Statute  of  Uses  to 
wills,  it  is  clear  that  whether  land  was  devised  to  A.  in 
fee,  to  the  use  of  B.  in  fee,  but  in  the  event  of  B/s  death 
under  twenty-one,  then  to  the  use  of  C.  in  fee,  or  was 
devised  at  once  to  B.  in  fee,  and  in  the  event  of  B.'s 
death  under  twenty-one,  then  to  C*  in  fee,  the,  shifting 
limitation  in  favour  of  C,  though  contravening  the  rules 
of  the  common  law,  was,  in  either  mode,  a  valid  legal 
limitation.  In  the  hands  of  a  testator,  therefore,  the 
legal  estate  in  the  land  had,  in  point  of  direct  dominion, 
all  the  flexibility  of  the  statute-use.  And  as  the  Statute 
of  Uses  did  not  extend  to  leaseholds  for  years,  they  were 
susceptible  of  legal  dispositions  by  testament  which  could 
not  be  accomplished  by  deed.  Thus,  if  a  term  of  years 
was  assigned  by  deed  to  A.  to  the  use  of  B.,  and  in  the 
event  of  B.'s  death,  under  twenty-one,  to  the  use  of  C„ 
the  legal  estate  vested  and  remained  in  A.,  and  the  uses 
limited  to  B.  and  C.  were  in  effect  merely  trusts  in 
equity;  and,  if  the  assignment  was  made  to  B.,  with 
a  limitation  over,  in  the  event  of  B.'s  death  under 
twenty-one,  to  C,  the  legal  estate  vested  indefeasibly 
in  B.  But  a  gift  by  will  of  a  term  of  years  to  B.,  with 
a  limitation  over,  in  the  event  of  his  death  under  twenty- 
one,  to  C,  operated  to  vest  the  legal  estate  in  C.  on 
the  happening  of  the  event.  Such  future  dispositions 
by  will  as  were  contrary  to  the  rules  of  the  common  law 
were  called  executory  devises  or  executory  bequests. 

Copyholds  do  not  fall  within  the  scope  of  these  sheets ;  At  to  copt- 
but  we  may  shortly  observe,  that  by  custom,  controlling  conreyed,  and 

(y)  Ante,  82. 
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CHAPTER  rv. 

of  what  limita- 
tions macep- 
tible. 


The  dominion 
over  real  pro- 
perty was  ra- 


the ztnll  of  the  lord,  the  copyhold  tenant, — originally  a 
mere  serf  bound  to  toil  and  to  obey, — had  acquired  an 
interest  sure  and  reputable,  though  not,  indeed,  in  all 
respects  so  highly  privileged  as  the  freehold ;  that  copy- 
holds were  unaffected  by  the  Statute  of  Uses  ;  that  a  copy- 
hold tenement  could  be  transferred  at  law  only  through 
the  medium  of  a  surrender  into  the  hands  of  the  lord  of 
the  manor,  to  the  intent  that  the  lord  might  admit  into  the 
tenancy  the  person  in  whose  favour  the  surrender  was  ex- 
pressed to  be  made,  both  the  surrender  and  the  admittance 
being  entered  upon  the  court-roll;  that  uses  declared 
upon  a  surrender  of  copyholds  were  merely  directions  to 
the  lord,  in  regard  to  the  persons  whom,  and  the  estates 
or  interests  for  which,  he  should  admit ;  that  such  direc- 
tions to  the  lord,  though  once  received  or  rejected  at 
pleasure  as  the  humble  petitions  of  the  slave,  were  now 
recognised  and  enforced  by  the  judicature  as  mandates  of 
the  lawful  proprietor ;  that  (notwithstanding  some  grave 
doubts  («)  whether  uses  of  copyholds  must  not  conform  to 
the  rules  of  the  common  law)  it  was  clear,  upon  principle 
and  authority  (a),  that  such  directions  might  assume  all 
the  forms  of  future  and  shifting  destinations,  (including 
powers  of  appointment  (ft)),  into  which  the  freehold  use 
was  convertible ;  that  the  legal  tenant  might,  as  in  the 
instance  of  freehold  and  leasehold  property,  be  a  trustee 
for  the  benefit  of  other  persons,  whose  equitable  rights, 
being  incapable  of  tenure,  were  not  cognizable  by  the 
lord  ((?),  nor  therefore  necessarily  apparent  on  the  re- 
corded proceedings  of  the  manor. 

As  to  all  other  kinds  of  property,  the  fullest  right  of 
alienation  existed,  although  the  convenient  exercise  of 

{z)  Watk.  Cop.  99,  197,  208.  the  Manor  of  Oundle,  1  Adolph. 

(a)  Sand,  ou  Cop.  Sur.  Bod-  &  Ell.  283;  3  Nev.  &  Mann.  484. 
dington  ▼.  Ahemethyy  5  Bam.  (c)  Leun»  y.  Lane^  2  Mylne  & 
&  C.  776.  K.  449. 

(b)  The  King  y.  The  Lord  of 
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that  right  was   obstructed^  in  some   instances,  by  the    chapter  iv. 
technicalities  of  the  common  law.     Keeping  within  the  »trained  as  re- 

^  gards  only  per- 

salutary  rule,  commonly  called  the  rule  against  perpe^  petuit^  and  ac- 

,  ,.  cumulation. 

iuities  (d),  which  prohibited  destinations  calculated  to 
withdraw  the  corpus  of  property  from  commerce  beyond 
a  period  commensurate  with  the  duration  of  a  life  or 
lives  in  being,  and  a  term  of  twenty-one  years  after- 
wards, and  also  within  a  modern  statute  (e)  imposing 
some  equally  wholesome  restrictions  on  the  accumula- 
tion of  income  (/),  to  which  the  rule  of  law  was  too  in- 
dulgent, almost  every  destination,  compatible  with  the 
great  principles  of  public  policy,  might  be  accomplished. 

Whatever  objects   were  attainable  by  devise,  might,  xheconstruc- 
with  the  help  of  uses  and  of  trusts,  be  likewise  attained  andofwuis/ 

.  .         .  .  1     1       •  A-         equally  con- 

by  an  instrument  operating  inter  vivos,  and  the  intention  suitedtheinten- 

governed  the  construction  of  both  species  of  assurance,  two 'exceptions, 
with  almost  universal  and  equal  authority.  Those  rigid 
rules  of  tenure,  which,  in  a  few  instances,  dictated  what 
should  be  the  effect  of  a  deed,  as  distinguished  from  a 
will,  and,  in  a  few  others,  what  should  be  the  effect  of 
both  deeds  and  wills,  must  be  viewed  as  harsh  exceptions 
to  the  general  law,  and  as  arbitrarily  excluding  the  ap- 
plication of  the  ordinary  rules  of  construction — ^rules, 
benignantly  framed  and  applied  by  the  judicature  to 
elicit  and  promote  the  intention  of  all  written  instru- 
ments. Notwithstanding  the  position,  so  common  as  to 
be  almost  proverbial,  that  wills  were  to  be  expounded 
less  strictly  than  deeds,  and  notwithstanding  the  peculiar 
emphasis  placed,  in  the  judicial  exposition  of  wills,  upon 
intention,  it  should  seem  that,  with  two  exceptions  in 

(d)  Post,  Illustrations,  IV.  Shaw  v.  RhodeM,  1  Mylne  &  C. 

(e)  39  &  40  Geo.  3,  c.  98.  135;  Eyre  v.  Marsden,   2  Keen, 
(/)  See  ThelluMon  v.   Wood-     564. 

ford,  4  Ve».  227;  11  Ves.  112: 
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CHAFTBR  IT,    favour  of  wills,  (exceptions  which  permitted  the  inherit- 
ance to  pass,  even  at  law,  without  the  word  heirs,  though 
not  without  some  equivalent  ingredient  (g),  and  estates 
to  arise  by  necessary  implication),  deeds  and  wills  were 
really  subject  to  the  same  canons  of  interpretation  (A) ; 
but  the  lax  language  of  the  courts,  in  adjudicating  upon 
wills,  unfortunately  laid  them  open  to  a  kind  of  indefinite 
liberality. 
The  geoeniiy        The  law,  in  regard  to  the  terms,  as  well  as  to  the  sub^ 
teroftheUw,"    staucc  of  the  destination,  even  when  effected  by  deed, 
rab^tu^  ^d    "^^s  sufficiently  indulgent.     In  framing  deeds,  no  legal 
^tioM.*^^  ^""  necessity  imposed  the  observance  of  those  forms  which 

practice  (and  practice  alone)  had  established,  for  the 
technical  symmetry  of  a  deed  might  be  varied  or  dis- 
carded at  pleasure;  but  an  adherence  to  forms,  ap- 
proved and  understood,  conduces  to  perspicuity  and 
certainty,  and,  strangely  as  this  may  sound,  even  to 
brevity.  At  the  same  time,  the  range  allowed  to  the 
disposing  power  embraced  almost  every  desirable  modi- 
fication of  property.  The  ductility  of  our  law,  its  ca- 
pacity of  ready  adaptation  to  the  progressive  wants  of 
society,  was  its  great  and  peculiar  merit.  Indeed,  with- 
out possessing  that  quality  in  an  eminent  degree,  it  could 
not  have  remained  unassailed  to  so  late  a  period  in  a 
country  imbued  with  the  free  spirit  of  commerce,  and 
ever  intent  on  the  increase  and  the  various  appropriation 
of  its  wealth.  The  skilful  conveyancer,  abundantly 
stored  with  such  forms,  and  familiar  with  the  flexible 
qualities  of  uses  and  trusts,  executed  the  plans  of  pru- 

(jgi)  But  see  I  Vict.  c.  26,  post,  the  rules  of  construction  must  be 

Chap.  ▼.  the  same,  for  the  intention  is  the 

(A)  '*  Deeds  require  particular  object  sought  for  in  all  alike." 

words  in  particular  cases  to  ex-  Wigram  on  Extrinsic  Evidence, 

press  a  given  purpose;  but  when  2nd  ed.  58,  n. ;  and  see  Prest. 

that  requisition  is  complied  with,  Shep.  Touch.  522,  534. 
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dence^  promoted  the  speculations  of  commerce,  and  not    chapter  iv. 
unfirequently  humoured  the  schemes  of  vanity  (i). 

Nor  is  it  less  worthy  of  remark,  that,  among  all  the  Thejuadigpo- 
various  interests  which  his  art  could  raise  in  real  property,  ^^iJuidS^t 
but  one  solitary  instance  occurred  of  an  interest  absolutely  ^^'SSiy  one 
inalienable.     If  the  income  of  an  estate,  or   any  con-  "^^p*^®"- 
tinning  benefit  to  be  derived  out  of  it,  was  settled  upon 
a  woman  for  her  sole  use,  free  from  marital  control,  with 
an  express  (k)  prohibition  against  anticipation  or  aliena- 
tion, she  could  not,  while  under  coverture,  dispose  of  her 
interest  (/).     With  this  exception,  the  impediments  to 
alienation  were  entirely  legal,  resulting  from  the  rules  of 
tenure ;  for  every  other  kind  of  equitable  interest  in  land, 
from  an  equitable  right  to  the  fee-simple  down  to  an 
equitable  right  to  ten  shillings  out  of  the  land,  might 
be  disposed  of  by  a  mere  memorandum  (m),  drawn  up 
in  utter  ignorance  or  contempt  of  technical  form  and 
phraseology. 

We  have  thus  attempted  to  deduce  the  history  of  the  9o8ing  reiiec- 

,  tions  on  the  his- 

*  law  of  real  property  down  to  a  very  recent  penod,  and  to  toiy  of  the  Uw 
make  a  practical  application  of  the  principles  developed  ty;"   ^^^^' 
in  its  progress.    In  tracing  the  ownership  of  land  from  its 
originally  simple  uncompounded  state,  our  attention  has 
been  fixed  on  the  two  great  epochs  formed  by  the  early 


(»)  See  Hay.  &  Jarm,  Concise 
Wills,  3rd.  ed.  49>  n.  (y). 

(k)  SturgU  v.  Carp,  13  Ves. 
190;  Broumy.  Likey  14  Yes.  302; 
Witt9  V.  Dawkifu,  12  Ves.  501; 
Giyn  y.  Baster,  I  To.  &  Jerv. 
329. 

(Q  Post,  Illustrations,  V. 

(m)  *'Any  instrument  which 
expresses  an  intention  to  transfer 
the  beneficial  ownership  from  one 


person  to  another  is  effective  in  a 
Court  of  Equity."  2  Prest.  Conv. 
367;  Wright  v.  Wright,  14  Ves. 
188;  Smith  Y.  Frederick,  1  Russ. 
174.  ''In  case  an  equitable  in- 
terest is  sold,  it  is.  dear  that  the 
mere  payment  of  the  purchase- 
money  would  operate  as  a  trans- 
fer of  it."  Sand.  Us.  224.  Post, 
Elustrations,  III. 
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CHAPTER  IV.  separation  of  the  use  from  the  possession^  and  hy  the  abor- 
tive  attempt  of  the  legislature  again  and  for  ever  to  con- 
solidate them — an  attempt  which  terminated  in  the  com- 
munication to  the  legal  estate  of  some  of  the  popular 
qualities  of  the  use^  and  the  reproduction  of  the  ancient 
use  under  the  guise  of  the  modern  trust.  From  this  sketch 
it  will  appear  how  small  a  portion  of  our  law  of  real  pro- 
perty was  the  result  of  design.  Institutions^  stern  and  op- 
pressive in  their  origin^  gradually  yielded  to  the  progress 
of  opinion^  accident  favouring^  and  the  judicature  abetting, 
the  difiusion  of  a  more  grateful  policy.  While  fraud  and 
fear,  the  cupidity  of  monks,  and  the  turbulence  of  barons, 
seeking  shelter  from  the  restrictions  of  mortmain  or  the 
penalties  of  treason,  laid  the  foundation,  the  growing  spi- 
rit of  freedom,  availing  itself  of  legislative  imbecility  and 
technical  astuteness,  reared  the  superstructure,  of  that 
mixed  system  of  legal  and  equitable  interests,  which, 
however  elaborate  in  its  machinery,  and  subtle  in  its  ab- 
struser  doctrines,  proved  adequate,  in  the  great  mass  of 
transactions,  as  well  to  satisfy  the  wants,  as  to  indulge 
the  wishes,  of  a  highly  cultivated  people, 
—and  oD  its  Yet  the  philosophic  observer,  taking  a  theoretical  view 

p«riod* to  which  of  our  systcm  of  conveyancing,  even  in  this  advanced 
uen'hrought*  stagc  of  its  progrcss,  will  probably  be  struck  by  some 
^°''°'  peculiar  features,  which  he  cannot  readily  reconcile  with 

its  acknowledged  practical  efficiency.  He  may  remark 
that  the  transfer  of  the  freehold  required  a  complex  as- 
surance ;  that  alienation  by  tenants  in  tail  and  married 
women  was  clogged  with  expensive  technical  forms ;  that 
many  desirable  modifications  of  property  could  not  be 
effected  at  law  by  a  simple  and  direct  disposition,  but 
were  to  be  reached  only  through  the  circuitous  medium 
of  uses,  deriving  legal  efficacy  from  the  statute;  that 
legal  ownerships  created  by  means  of  uses  were  exposed. 
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along  with  estates  created  at  the  common  law,  to  ac-  chapter  iv. 
cidents  occasioned  by  the  rules  of  tenure — ^rules  which, 
though  no  longer  formidable  to  the  freedom  of  the  pro- 
prietor, yet  sometimes  exerted  (as  in  the  instance  of  the 
destruction  of  contingent  remainders  (n))  a  mischievous 
energy ;  and  that,  in  order  to  elude  their  force,  resort 
was  had  to  passive  trusts,  founded  upon  an  artificial  dis- 
tinction between  the  legal  property  in  the  subject  and 
the  equitable  right  to  the  enjoyment.  But,  although 
the  law  of  real  property  might  still  exhibit  vestiges  of 
the  iron  age,  yet  this  outline  of  its  history  will  suffice  to 
shew  how  various  causes  had  happily  concurred  to  pro- 
duce a  total  change  in  the  severer  features  of  the  feudal 
policy.  At  the  commencement  of  the  late  reign,  the 
point  to  which  this  view  converges,  the  remnants  of 
ancient  strictness  were  little  more  than  specks  upon  the 
general  excellence  of  the  system,  and  it  will  appear  from 
the  following  chapter  that  some  of  these  have  submitted 
to  legislative  correction. 

(n)  See  Heardkan  y.  Wimanuan^  1  Keen*  33. 
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CHAPTER  y. 


OF   THE   NEW   STATUTES   RELATING   TO    REAL   PROPERTY. 


Importance  of  The  Statutes  of  the  last  and  present  reigns  for 
inte^ductoVto  amending  the  Law  of  Real  Property,  though  occasionally 
the  new.  cited  in  the  course  of  the  previous  narrative,  have  been 

reserved  for  separate  consideration.  For,  as  these  enact- 
ments have  regard  to  the  pre-existing  law,  and  suppose 
an  intimate  knowledge  of  its  principles  and  practice,  and 
as  all  future  enactments  must  partake,  more  or  less,  of 
the  same  retrospective  character,  it  was  thought  de- 
sirable that  the  preceding  chapters  (a)  should  exhibit 
a  distinct  and  independent  view  of  the  fundamental  rules 
of  real  property  and  the  modes  of  conveyancing,  as  they 
stood  anterior  to  the  recent  interposition  of  the  legisla- 
ture. These  must  still  engage  the  attentive  considera- 
tion of  the  practitioner.  The  full  benefit  of  the  new 
statutes  is  reserved  for  after-times ;  nor,  if  it  were  to  be 
instantly  felt,  could  those  statutes  be  said  to  have 
wrought  any  great  change  in  the  substance  of  our  civil 
jurisprudence.  Viewed  as  concessions  to  a  spirit  de- 
manding large  and  uncompromising  measures  of  im- 
provement, they  are  inconsiderable.  Still  their  practical 
importance  is  sue  h  hat  an  elementary  work  on  con- 
veyancing would  be  incomplete,  which  should  omit  to 

(a)  And  see  Vol.  2,  Precedents,  Part  lY.,  and  notes. 


OF   THE   NEW   STATUTES,   &C.  131 

place  before  the  student  their  leading  provisions^  prefaced     chapter  t. 
by  short  notices  of  the  former  law. 

The  most  important  of  the  recent  measures^  as  re-  Finfs  «ndre 
gards  the  practice   of  conveyancings  and  at   the  same  4  win.  4,%.  74, 
time  the  most  distinguished  by  experimental  boldness,  mhAu^^** 
nor  less  so  by  systematic  design  and  elaborate  execution, 

is  the  ACT  FOR  THE  ABOLITION  OF  FINES  AND  RECOVERIES, 
AND    FOR    THE   SUBSTITUTION    OF    MORE    SIMPLE     MODES    OF 

ASSURANCE.  Yct  cvcu  this  statute  consults  the  old  law, 
and  it  is  not  possible  to  appreciate  or  expound  its  pro- 
visions without  some  knowledge  of  the  law  of  settlement, 
and  an  acquaintance,  more  intimate,  with  those  assurances 
which  the  statute  has  superseded, — with  their  various 
uses  and  modes  of  operation,  their  learning,  and  their 
language. 

1.  Strict  settlements  were  unknown  to  the  simplicity  Rise  and  pro- 
of the  common  law.     Substitutions  by  way  of  remainder  S^wtUemcnt'' 
were    indeed  permitted^  but  as   the  particular   estate  i.  state  of  the 

1-1  1  1  1  /•i«oi--ii  law  before  the 

could  not  have  been  greater  than  for  life,  this  indulgence  sututededonis. 
was  productive  of  no  injurious  consequences.  Though 
land  might  have  been  given  to  a  man  and  his  lineal 
heirs  exclusively,  or  for  an  interest  similar  to  an  estate  in 
fee-tail,  yet,  after  issue  born,  his  ownership  was  equiva- 
lent to  a  fee-simple  absolute  for  the  purposes  of  aliena- 
tion. On  such  a  gift  no  remainder  could  be  limited ; 
the  donor  himself  had  a  mere  right  or  possibility  of  re- 
verter (6),  descendible,  but  inalienable.  Executory  li- 
mitations, by  way  of  use  or  of  devise,  are  of  compara- 
tively modem  introduction.  Thus,  the  modifications  of 
property  were  few  and  firee,  tending  to  neither  com- 
plexity nor  perpetuity. 

2.  At  length,   however,   the   legislature    interfered.  2.  Effect  of  that 
The  statute  of  Westminster  2  (c),  de  donis  conditional  ducing  strict 

lettlementi. 

(h)  See  Dm  y.  Simpaon,  4  Bing.  N.  C.  333.    (c)  13  Ed.  1  c.  U 
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CHAFTBR  V.  Ubus,  secuFecl  the  succession  to  the  issue  of  the  donee  in 
tail,  and  the  reversion  to  the  donor,  according  to  the 
tenor  of  the  gift  ;  the  donee's  right  of  aliening  after  issue 
born  was,  by  this  authoritative  injunction  to  respect  the 
intention  of  the  donor,  wholly  taken  away.  Thence- 
forth, a  limitation  to  a  man  and  his  lineal  heirs,  or,  in 
other  words,  to  a  man  and  the  heirs  of  his  body,  cre- 
ated a  particular  estate,  on  which  remainders  over,  for 
life,  in  tail,  or  in  fee,  might  depend ;  if  the  fee  was  un- 
disposed of,  it  continued  in  the  donor,  not  as  a  pre- 
carious right  or  possibility  of  reverter,  but  as  an  inde- 
feasible estate  in  reversion,  which  he  might  again  im- 
press with  similar  limitations  (ei).  This  statute,  therefore, 
though  it  did  not  actually  create  the  species  of  dispo- 
sition called  a  gift  in  tail,  yet  confined  its  operation 
within  the  very  terms  of  the  gift,  and  so  laid  the  foun- 
dation of  a  strict  settlement,  without  providing  any 
means  of  breaking  the  fetter  and  restoring  the  land  to 
commerce. 
8.  strict  settle.  3.  But  the  mischicf  of  an  indestructible  entail,  though 
by  the  judicial    cuactcd,  could  not  be  established.    The  judicature  inter- 

deviceofacom-  ,  .       •.     .  rm        /»    *•  ^ 

mon  recovery;     pOSCd  m  ttS  tum.        The   fictlOU    of  a   COMMON  RECOVERY, 

devised  at  an  early  period  for  a  different  purpose,  began 
to  be  employed  in  the  time  of  Edward  the  Fourth  {e),  for 
enlarging  an  estate  tail  into  a  fee-simple,  and  soon  came 
to  be  considered  as  a  common  assurance.  But,  from  the 
nature  of  that  assurance,  a  tenant  in  tail  in  remainder 
could  not  avail  himself  of  its  powerftil  operation,  unless 
assisted  by  the  owner  of  the  immediate  freehold,  while 
its  extremely  technical  and  costly  character  greatly  di- 
minished its  utility.  It  was  an  effectual,  but  an  incon- 
— partially  de-  vcnicut  remedy.  The  common  law,  in  its  anxiety  to  un- 
^mmonVw^^'  fetter  the  inheritance,  attributed  also  to  other  assurances 

(d)  See  2  Prest.  Est.  456.  (e)  TaUarunCs  Case,  12  Ed.  4. 
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by  a  tenant  in  tail  an  effect  beyond  that  of  passing  an    chapter  v. 
estate  for  his  own  life  only ;  but  none  of  those  assurances  IIJJongTheie" 
(except  by  reason  of  a  warranty  in  certain  cases)  con-  ^^  *    ** 
ferred  an  indefeasible  title^  as  against  either  the  issue  in 
tail  or  the  persons  claiming  in  remainder  or  reversion ; 
whose  estates  were,  by  such  means,  only  displaced,  not 
barred,  or,  in  other  words,  were  turned  into  rights,  to  be 
asserted  by  real  action  (/),  as  distinguished  from  the 
right  of  summarily  restoring  the  possession  by  entry. 
One  of  these  insufficient  assurances  was  a  fine — another 
legal  fiction. 

4.  To  a  FINE,  as  a  common  law  assurance,  and  after-  *•  t^^  legiaia- 

ture  strength- 
wards  as  regulated  by  a  particular  statute  (g),  which  ena  the  opera- 
prescribed  certain  ceremonies  called  proclamations,  be- 
longed especial  virtue  in  barring,  speedily  and  conclu- 
sively, the  rights  of  adverse  claimants.  At  a  later 
period,  the  legislature  (A),  emulating  the  free  spirit  of 
the  common  law,  which  its  former  policy  had  controlled, 
imparted  expressly  to  the  fine  of  a  tenant  in  tail,  when 
the  ceremonies  already  prescribed  were  observed,  the 
effect  of  absolutely  excluding  the  issue  in  tail,  as  such, 
from  the  succession,  and  of  thus  diverting  the  land,  for 
the  time  of  the  continuance  of  such  issue,  into  the  ordi- 
nary channels  of  descent  and  alienation.  As  the  fine 
did  not,  like  the  recovery,  require  the  concurrence  of 
the  immediate  freeholder,  its  statutory  force  enabled 
remainder-men  in  tail  (and,  indeed,  contingently  (t), 
heirs  expectant  in  tail)  to  alien  alone  as  against  the 
issue. 

The  modes,  therefore,    of  barring  an  entail,   as    it  General  result 

as  to  the  variooa 

was  termed,  were  now  two,  namely,  by  recovery  at  the  modes  of  alien- 

(/)  Vide  post,  3  &  4  Will.  4,         (A)  32  Hen.  8,  c.  36. 
c.  27,  8.  36.  (0  Post,  139. 

(jSi)  4  Hen.  7,  c.  24. 
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ing  aa  entail- 
ed estate,  and 
their  relative 
force. 


5.  Anomaloai 
effect  of  a  sta- 
tute fine,  in  cre- 
ating a  base  fee 
on  which  a  re- 
mainder might 
be  limited; 


— ^how  correct- 
ed. 


Confusion  aris- 
ing from  this 
state  of  the  law. 


common  law,  which  gained  the  clear  fee,  and  by  fine,  ac- 
cording to  the  statute  law,  which  gave  a  fee  measured  by 
the  duration  of  the  issue  on  whom  the  estate  tail  would^ 
if  unbarred,  have  devolved.  Concurrently  with  these 
devices,  there  remained  the  common  law  methods  of  dis* 
turbing,  without  barring  the  estate  tail  and  remainders ; 
so  that  the  fine  of  a  tenant  in  tail  in  possession  was  ca- 
pable at  once  of  conferring,  under  the  statute  law,  a  per- 
fect title  as  against  the  issue,  and,  at  the  common  law, 
an  imperfect  title  as  against  the  remainder-man  and  re- 
versioner ;  and  as,  when  the  fine  thus  disturbed  (or,  tech- 
nically speaking,  discontintied)  the  possession,  the  statute 
of  fines  (A)  materially  shortened  the  time  otherwise  al- 
lowed to  those  in  remainder  and  reversion  for  the  asser- 
tion of  their  rights,  it  may  be  supposed  that  the  proper- 
ties of  this  assurance  were  little  calculated  to  simplify 
titles.  Indeed,  the  complication  arising  from  such  a 
state  of  the  law  was  extreme. 

5.  As,  under  the  statute  de  donis,  an  estate  tail  be* 
came  a  particular  estate,  so,  under  the  statutes  which 
made  the  fine  an  absolute  bar  to  the  issue  in  tail,  a  base 
or  determinable  fee,  derived  out  of  the  estate  tail,  be- 
came also  a  particular  estate;  and  thus  the  common 
law,  which  prohibited  a  remainder  after  a  fee,  was  again 
infringed.  But  the  tendency  of  a  remainder  after  a  base 
fee  to  a  perpetuity  was  corrected,  by  holding  that,  as 
well  the  tenant  in  tail  who  levied  the  fine,  as  the  issue 
in  tail,  though  barred  themselves,  retained  the  power  of 
barring  those  in  remainder  and  reversion  by  a  recovery, 
suffered,  of  course,  with  the  concurrence  of  the  owner  of 
the  freehold. 

Such,  then,  was  the  progress  of  the  law  of  entails.  Each 
step  subsequent  to  the  statute  de  donis  was  an  effort  to 

{k)  A  Hen.  7,  c.  24. 
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recover  the  liberty  of  alienation^  but  by  pursuing  that  chapter  ▼. 
object,  without  method^  by  employing  different  devices, 
with  various  kinds  and  degrees  of  operation,  the  law  be- 
came entangled  among  subtleties  and  forms  hardly  less 
injurious  than  the  perpetuity  which  it  abhorred.  The 
wrong  assurance  was  adopted,  or  the  technical  requisites 
were  not  duly  observed,  and  the  effect  upon  the  title  of  the 
blunder  or  omission  was  often  overlooked  or  misconceived. 

6.  We  have  hitherto  adverted  only  to  the  barring  of  6.  The  rccoyery 

,ofa  tenant  in 

estates  tail,  and  of  estates  in  remainder  or  reversion  after  tail,  extended 

•1        mi  "I      1         T  1  •  1   1  to  the  barring 

estates  tail.  These  had  a  direct  tendency  to  withdraw  of  executory 
land  from  alienation  for  an  indefinite  period,  and  were  ipnnging  usea. 
struck  at  as  obvious  evils.  In  the  same  spirit,  but  with 
a  less  distinct  perception  of  the  mischief,  after  the  in- 
troduction of  springing  uses  and  executory  devises,  and 
while  the  limits  of  those  new  and  eccentric  modifica- 
tions of  property  were  yet  undefined,  the  recovery  of  a 
tenant  in  tail  was  adjudged  a  bar  to  whatever  disposi- 
tions were  calculated  to  defeat  or  abridge  the  estate  tail ; 
and  lest  perpetuity  should  creep  in  through  the  loop- 
hole of  an  exceptiom  all  modes  and  forms  of  limitation, 
having  such  a  restrictive  tendency,  were  indiscriminately 
involved  in  the  sweeping  operation  of  that  assurance. 
Thus,  for  example,  when  land  was  limited,  by  way  of  use 
or  of  devise,  to  A.  in  tail,  but  if  B.  should  return  from 
Rome,  then  to  B.  in  fee,  or  to  A.  in  tail,  with  power  for 
B.  to  revoke  the  estate  of  A.  and  appoint  to  C,  the  re- 
covery of  A.  gdned  the  ahsolute  fee  (/).  This  strong  Whether  thia 
operation  seems  to  have  been  attributed  to  the  recovery  uadyertentiy 

i»         A  X    •      J-    M       '^i-        i*  •       J        J  conceded  to  the 

of  a  tenant  m  tail,  either  from  mere  inadvertence,  or,  tenant  in  taiL 
more  probably,  from  a  vague  impression  that  to  modify 
his  power  would  be  to  introduce  a  perpetuity,  respecting 
which  opinions  were,  up  to  a  very  recent  period,  much 

(0  Post,  Vol.  2,  note  to  P^ec.  No.  32. 
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CHAPTER  ▼.  afloat,  if  indeed  the  doctrine  can  yet  be  considered  as 
perfectly  fixed  (m).  Such  executory  limitations,  when 
confined,  as  in  the  preceding  examples,  within  the  limit 
of  a  life  or  lives  in  being,  had  no  greater  tendency  to  a 
perpetuity  than  remainders  after  an  immediate  estate  for 
life,  and  were,  indeed,  if  limited  to  take  effect  in  defeas- 
ance or  abridgement  of  the  feCy  allowed  to  be  valid  and 
indestructible ;  so  that  if  land  was  limited  by  way  of  use, 
or  devised,  to  A.  in  fee,  and  in  case  B.  should  return  from 
Rome,  then  to  B.  in  fee,  or  to  A.  in  fee,  with  power  to 
B.  to  revoke  the  estate  of  A.  and  appoint  to  C,  the 
first  taker  (A.)  could  not,  by  any  means  whatever, 
acquire  the  absolute  fee.  There  was  apparently  no 
ground  for  arming  the  tenant  in  tail  with  that  power 
which  was  denied  to  the  tenant  in  fee.  Whether  the 
reason  be  sought  in  the  strong  technical  operation  of  the 
recovery,  or  in  the  desire  of  promoting  alienation,  the 
argument  will  tell  with  equal  force  for  either  species  of 

Saggeation  for  owucr.  If  the  bar  had  been  confined  to  the  issue,  remain- 
placing  the  law,    J  J  .  -         .  J.  !•     -x   A* 

in  this  resDcct,  dcr-men,  and  reversioner,  leaving  executory  limitations 
and*/imp/er  to  be  Controlled  by  the  rule  against  perpetuities,  their 
^'"^  natural  and  inflexible   barrier,   the   law  of  settlement 

would  have  been  more  just,  certain,  and  consistent,  and 
we  should  then  have  escaped  the  difficulty  of  finding  any 
satisfactory  principle  (n)  on  which  we  may  rest  the  solu- 
tion of  the  question  whether  a  given  executory  limitation 
does  or  does  not  He  at  the  mercy  of  the  tenant  in  tail. 
Then,  while  estates  in  remainder  or  reversion  after  an 
estate  tail  would  have  been  barrable,  limitations  by  way  of 


(ill)  Pos(t>  niustrations,  IV.  This  very  pomt,  the  reality  of 

(n)  PQ9t,  Vol.  2,  note  to  Free,  the  precedence,   is  the  insoluble 

No.  32;  see2Sugd.  V.  &  P.  10th  problem.  See  Case  v.  Droeier,  3 

ed.  276 — "  where  a  power  is  really  Jurist,  1134. 

antecedent  to  an  estate  tail/'  &c. 
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use  or  of  devise^  tending  to  defeat  the  estate  tail,  would,  chapter  v. 
unless  confined  within  the  limits  prescribed  by  the  rule 
against  perpetuities,  have  been  void  in  their  creation ; 
though  such  limitations,  if  so  confined,  and  therefore 
valid,  would  neither  have  interfered  with,  nor  have  been 
disturbed  by  the  act  of  enlarging  the  estate  tail  into  a 
fee,  but  would  have  continued  to  over-ride  the  fee,  how- 
soever  modified  (o).     The  courts,  in  their  desire  to  pro-  The  lai^  do- 

-       ^         .  minion  thus 

mote  the  free  mterchange  of  property,  somewhat  over-  unnecewariiy 
stepping  the  reason  and  policy  of  the  law,  or  rather,  per-  tenant  in  tail. 
haps,  adjudicating  under  an  obscure  apprehension  of  mis- 
chiefs from  springing  uses  and  executory  devises,  untaught 
as  yet  to  acknowledge  any  law  more  definite  than  reasona- 
ble limits  (j9),  hastened  to  invest  the  tenant  in  tail  for  the 
time  being  with  the  complete  dominion  over  the  inherit- 
ance, as  against  all  claimants  to  the  prejudice  of  his  estate 
tail ;  jealously  watching  and  frustrating  every  attempt  to 
restrict  that  dominion  by  means  of  limitations,  condi- 
tions, or  other  devices,  whether  the  fetter  would  be  more 
or  less  durable — ^whether  the  power  of  absolute  alienation 
would  revive  within  a  short  period  or  be  suspended  on 
remote  contingencies.  To  a  tenant  in  tail,  the  capacity 
of  enlarging  his  estate,  however  circumscribed  or  de- 
feasible, into  a  fee-simple  absolute,  was  peculiar,  and 
from  him  it  was  inseparable. 

Having  taken  this  general  view  of  the  history  of  en-  of  the  aasur- 

^  ^  ances  peculiar 

tails,  and  of  conveyancing  as  it  relates  to  entails,  we  pro-  to  the  old  law  of 

,  1  J        lettlement. 

ceed  to  enter  upon  a  more  particular,  though  not  a  de- 
tailed examination  of  the  two  assurances  directed  espe- 
cially against  such  protected  inheritances.  If  the  Fines 
and  Recoveries  Act  were  taken  up  in  ignorance  of  the  rise 

(o)  lb.  Bligh's  Pari.  Rep.  N.   S.   229; 

(p)  See   Cadell  y.  Palmer^   7     and  see  2  Swanst.  461,  462. 


138  OF   THE   NEW   STATUTES 


CHAPTER  ▼. 


and  progress  of  the  law  of  settlement,  its  character  would 

appear  to  be,  in  a  great  degree,  fanciful  and  arbitrary ; 
while,  without  some  knowledge  of  the  peculiar  virtues  of 
the  assurances  which  it  has  abolished,  the  practical  appli- 
cation of  its  provisions  must  be  blind  and  hazardous. 

sutement  of         L  FiNES  wcrc  of  scveral  kinds,  but  no  attempt  will  here 

the  old  law  as 

to  FINES.         be  made  to  distinguish  them.     The  sort  of  fine  in  general 

use  was  the  fine  sur  cognizance  de  droit  come  ceo,  &c., 

NAtureof  aflne.  which,  in  its  Origin,  was  a  real  action  brought  honk  fide  for 

enforcing  the  performance  of  a  covenant  concerning  the 
land ;  but  which  action  terminated  in  a  compromise,  the 
defendant  or  conusor  acknowledging,  and  finally  confirm- 
ing, the  right  and  title  of  the  plaintiff  or  conusee.  The 
security  resulting  from  this  solemn  recognition  of  the 
plaintifi*'s  title  by  matter  of  record,  led  to  the  bringing 
and  compromising  of  feigned  actions ;  so  that  a  fine  be- 
came at  length  a  mode  of  assurance,  though  of  a  higher 
nature  than  the  assurances  in  ordinary  use.  Fines  were 
-  either  at  the  common  law,  or  with  proclamations  accord- 
ing to  the  statute  law  (q),  which  latter  directed  that  the 
fine  should  be  openly  read  and  proclaimed  in  court  once 
in  four  successive  terms.  In  modern  times,  however,  all 
fines  were  proclaimed  as  of  course  (r).  It  may  readily 
be  supposed  that  publicity,  the  object  of  proclaiming  the 
fine,  had  long  ceased  to  result  from  that  ceremony,  to 
which,  however,  the  statute  law  attributed  some  im- 
portant effects. 

Practica]  use  of       1  *  One  of  the  chicf  uses  of  a  fine  was  the  barring  of 

—in  barring  states  tail.  A  fine  levied  with  proclamations  by  a  tenant 
^ /  entaUs;  Jh  iq^^  barred  the  issue  inheritable  under  the  entail  (s). 

(q)  4  Hen.  7,  c  24;  31  Eliz.  c.  2.         (a)  32  Hen.  8,  c.  36. 
(r)  1  Nev.  &  Mann.  179,  (a). 
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As  against  the  issue^  it  gave  to  the  conusee  an  estate  chaptkry. 
descendible  to  heirs  general^  alienable  and  devisable^ 
though  limited^  in  point  of  duration^  to  the  continuance 
of  the  issue  in  tail.  When  the  tenant  in  tail,  levying  the 
fine,  was  not  the  original  donee  in  tail,  the  bar  was  not 
confined  to  his  own  issue,  but  extended  to  all  persons 
capable  of  inheriting  under  the  original  donation ;  so 
that,  if  A.  died  seised  to  him  and  the  heirs  of  his  body, 
leaving  B.,  his  eldest  son,  and  other  children,  a  fine  levied 
by  B.  with  proclamations,  conferred  a  good  title  as 
against  all  the  heirs  in  tail  of  A.,  including,  of  course,  B/s 
brothers  and  sisters,  and  their  issue,  as  well  as  the  issue 
of  B.  himself  {t).  Even  when  the  person  levying  the 
fine  had  merely  the  spes  successionis  of  an  heir  in  tail 
expectant,  the  fine  was  eventually  effectual.  Thus,  if 
B.  (in  the  preceding  example)  levied  a  fine  with  procla- 
mations in  the  lifetime  of  A.,  and  afterwards,  by  reason 
of  A.'s  death  in  B.'s  lifetime,  B.  became  heir  in  tail,  the 
entail  was  completely  barred;  so  if  B.  died,  leaving 
issue,  and  afterwards  A.  died,  living  B.'s  issue,  the  fine 
was  equally  operative ;  but  if  neither  B.,  nor  any  of  his 
issue,  survived  A.,  the  entail  was  not  barred  (u).  The 
fine,  with  proclamations,  of  a  tenant  in  tail  in  remainder, 
(as  where  A.  was  seised  for  life  or  in  tail,  remainder  to 
B.  in  tail,  who  levied  a  fine,  living  A.),  was  a  fortiori 
effectual ;  so  that  an  eldest  son,  entitled,  under  the  ordi- 
nary limitations  of  a  strict  settlement,  as  tenant  in  tail  in 
remainder  expectant  on  his  father's  death,  could,  by  levy- 
ing a  fine  with  proclamations,  have  barred  his  (the  son's) 
issue.  But  the  fine  with  proclamations  of  a  tenant  in  tail 
was  not  (independently  of  the  doctrine  of  collateral  war- 
ranty (x))  of  force  to  bar  any  estate  or  interest  which  was 

(0  Shep.  Toudi.  by  Prest.  24,         (u)  lb. 
25,  26.  (x)  Btttl.  Co.  litt.  373.  b.,  n.  2. 
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CHAPTER  V.  limited  to  take  effect  in  remainder  or  reversion  after  the 
estate  tail^  and  to  which  the  tenant  in  tail  was  not  himself 
entitled.  Thus^  if  A.  tenant  in  tail^  remainder  to  B.  for 
life  or  in  tail,  reversion  to  C.  in  fee,  levied  a  fine  with 
proclamations,  neither  the  remainder  of  B.,  nor  the  rever- 
sion of  C,  was  harred.  So,  if  the  estate  tail  was  liable 
to  be  abridged  or  defeated  by  an  executory  limitation, 
the  fine  did  not  bar  that  limitation.  When,  indeed,  the 
tenant  in  tail  was  likewise  owner,  or  concurred  with  the 
owner,  of  the  immediate  remainder  or  reversion  in  fee, 
the  fine  gave  a  perfect  title  (jf).  But,  in  general,  the 
fine  of  a  tenant  in  tail,  though  levied  with  proclamations, 
was  inadequate  to  pass  a  clear  fee>simple,  and  numerous 
titles  were,  and  still  are,  defective,  in  consequence  of  the 
inadvertent  adoption  of  that  mode  of  assurance ;  a  cir- 
cumstance to  which  we  shall  recur,  in  treating  of  the 
application  of  the  new  Statute  of  Limitations  (^f)  to 
estates  tail. 
— inbarringad-  2.  Another,  and  a  yet  stronger  operation,  was  pe- 
non^Sfm^  ^^  culiar  to  a  fine  with  proclamations,  namely,  that  of  expe- 
ditiously barring  adverse  rights  by  non-claim  («).  Thus, 
if  A.,  tenant  for  life  or  in  tail,  remainder  over,  levied  a 
fine  with  proclamations,  and  the  remainder-man  omitted 
to  prosecute  his  claim  within  five  years  after  his  right  to 
the  possession  accrued  by  the  death,  or  by  the  death  and 
failure  of  issue  of  A.,  the  remainder  was  absolutely  barred. 
In  order,  however,  to  produce  this  effect,  it  was  necessary 
that  either  the  conusor  or  the  conusee  should  be  seised  of 
an  estate  of  freehold  in  the  land  by  right  or  by  wrong  (A), 
and  that  the  estate  to  be  barred  should  be  divested  and 

(y)  Butl.    Co.  Litt.    121.    a.,  {h)  Doe  d.  Parker  v.  Gregory^ 

n.  (1 .)  4  Nev.  &  Mann.  308;  and  2  Adol. 

(«)  Vide  post,  3  &  4  Will.  4,  c.  &  Ellis,  14 :  Baoif  v.  Lounies,  5 

27,  8.  23.  Bing.  N.  C.  161. 

(a)  4  Hen.  7,  c  24. 
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turned  to  a  rights  either  of  action  or  of  entry ; — mceties  on  cBAWEm  t. 
which  it  would  be  beside  our  present  purpose  to  enlarge. 
As  the  five  years  did  not  begin  to  run  against  the  adverse 
right  till  it  r^ularly  accrued  or  fell  into  possession^  and 
as  the  bar  was  qualified  by  a  saving  in  fitvour  of  persons 
prevented  by  absence  or  disability  horn  asserting  their 
claims  (c),  the  force  of  a  fine  with  proclamations^  to  bar 
adverse  rights  by  non-daim^  afforded  little  protection  to 
titles  against  the  claims  of  those  in  remainder  or  reversion 
after  an  estate  tail^  whose  right  to  the  possession  might 
be  postponed  for  centuries  by  the  continued  existence  of 
issue  in  tail ;  while^  in  other  cases^  the  '^  short  bar^"  as  it 
has  been  termed  (d),  was  calculated  to  transfer  a  man's 
inheritance  by  surprise^  to  a  prior  tenant  for  life  or  for 
years^  in  possession  as  such^  or  to  a  mere  stranger.  It 
is  evident^  therefore^  that  this  species  of  assurance  was^ 
in  regard  to  some  of  its  uses^  either  too  weak  or  too  vio- 
lent in  its  operation. 

3.  The  fine^  whether  with  or  without  proclamations^  —in  prodadng 
(as^  likewise^  indeed^  the  common  recovery^  feoffment^ 
or  release  with  warranty)^  of  one  seised  of  an  estate 
tail  in  possession  (e),  produced  the  forcible  effect  of 
a  discontinuance,  depriving  those  in  remainder  or  re- 
version of  their  right  of  entry ^  when  the  possession  fell^ 
and^  consequently^  of  the  ordinary  remedy  by  ejectment^ 
and  obli^ng  them  to  have  recourse  to  a  real  action  (/)• 
In  this  state  of  things^  their  rights  were  barrable,  as  we 
have  seen^  by  non-claim^  though  the  bar  might  be  inde- 
finitely postponed.     Thus^  if  A.^  tenant  in  tail  in  pos* 

(e)  4  Hen.  7,  c.  24.  (/)  Butl.  Co.  litt.  325.  a.,  n. 

(d)  1  Sugd.  Vend.  9th  ed.  329.  (1);    327.  a.,n.  (2);  330.  a.,  n. 

(tf)  See  Doe  d.  Cooper  Y.Fineh,  (1).     Vide  post,  8  &  4  WiU.  4, 

I  Ner.  &  Mann.  130.    This  case  c.  27,  b.  36. 
ended  in  a  compromise. 


a  ditemMmu* 
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CHAPTEE  ▼.  session^  remainder  to  B,  in  tail,  remainder  to  C.  in  fee, 
sold  and  conveyed  the  fee  by  fine  with  proclamations,  the 
purchaser,  and  those  claiming  under  him,  would  be  en- 
titled to  hold  until  a  failure  of  issue  of  A.,  when  the  right 
of  B.  or  his  issue  would  accrue  in  possession ;  this  right, 
if  not  prosecuted  within  five  years  from  the  failure  of 
issue  of  A.,  would  be  barred  by  the  fine,  but  the  title 
would  be  defective  until  there  should  be  a  failure  of  B.'s 
issue,  and  until  five  years  from  that  event  should  have  ex* 
pired,  without  an  assertion  of  the  right  to  the  reversion, 
by  C.  or  his  heirs  (g-).  There  was  obviously  neither 
policy  nor  justice  in  thus  keeping  the  right  alive,  (and 
that,  too,  in  the  inconvenient  state  of  being  neither  alien- 
able nor  devisable  (A)),  and,  at  the  same  time,  aggravat- 
ing the  technical  difficulties  of  the  remedy. 
—in  binding         4.  But  the  purooso  for  which  a  fine  was  most  irene- 

the  interesto  of  . 

married  wo-      rally  and  usefiiUy  employed,  was  that   of  passing  the 


men. 


estates,  and  extinguishing  the  rights  and  powers  of  mar- 
ried women,  for  which  purpose  also,  the  proclamations 
were  unessential,  unless,  indeed,  the  wife  was  tenant  in 
tail.  The  husband's  concurrence  was  necessary,  and  the 
wife  was  separately  examined  (i)  by  the  judge  or  com- 
missioners, with  the  view  of  ascertaining  that  she  was 
not  acting  under  marital  coercion.  The  greater  pro- 
portion of  the  fines  levied  had  for  their  only  object 
the  extinction  of  a  title  to  dower.  As  small  transactions 
could  ill  afford  the  expense  of  this  assurance,  it  was  the 
common  practice,  particularly  in  the  country,  for  several 
parties,  strangers  to  each  other,  to  join  in  the  same  fine. 

Other  efieeu  of      Thcsc  wcrc  the  more  prominent  offices  of  a  fine. 

l^r^"^'    Some  minor  effects,  as,  for  example,  that  of  hinding 

(jl)  Taylor  y.  Horde,  I  Burr.     y.  Forr eater ,  1  Taunt.  578. 
60;  5  Bro.  Pari.  C.  247.  (i)  18  Edw.  1,  stat.  4;  2  Iiifit. 

(A)  10  Co.  R.  466;  Ooodright     5»  15. 
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contingent  and  expectant  ri^ts  by  estoppel  (Jc),  also    craptrr  ▼. 
belonged  to  a  fine;  but  enough  has  been  said  to  give 
a  general  idea  of  its  practical  value.     A  fine  might 
have  been  levied  either  in  term  time  or  in  vacation. 


11.  A  Common  Recovery  was  also^  in  its  origin^  a  sutementof 
real  action^  in  which  the  plaintiff  or  demandant  recovered  to  common  m- 
the  land  by  solemn  judgment  of  law,  grounded  upon  an 


common  leeo- 


antecedent  title.  The  expedient  of  a  feigned  recovery  was  Nature  of  a 

,  comm"*"  ~"^ 

employed,  and  judicially  sanctioned,  at  an  early  period,  reiy; 
as  the  means  of  unfettering  an  entailed  estate  (J).  A  writ, 
usually  that  called  a  praecipe  quod  reddat  in  the  post,  issued 
at  the  instance  of  A.,  the  demandant,  commanding  B.,  the 
actual  tenant  of  the  freehold  (and  the  law  required,  as  we 
liave  shewn  in  a  former  chapter  (jn),  that  there  should  al-* 
ways  be  a  tenant  of  the  freehold  to  answer  the  praecipe 
of  strangers)  to  restore  the  tenement  to  the  demandant. 
B.  was  supposed  to  have  acquired  the  land  from  a  third 
person,  C,  who  had  warranted  the  title ;  and  C.  again 
was  supposed  to  have  acquired  it  from  a  fourth  person, 
D.,  who  had  also  warranted  the  title.  In  the  course  of 
the  proceedings,  B.  called,  or,  in  technical  language, 
vouched  C,  by  reason  of  his  warranty,  to  defend  the  pos- 
session, who  in  his  turn  called,  or  vouched  over,  D.,  by 
reason  of  his  warranty;  but  D.  made  default,  and  judg- 
ment was  then  given  that  A.  should  recover  the  land 
from  B.,  who  should  recover  a  recompense  in  land  of 
equal  value  from  C,  who,  in  his  turn,  should  recover 
a  like  recompense  from  D.  This  proceeding  was 
called  a  common  recovery  with  double  voucher,  and 
was  the  assurance  in  general  use  for  barring,  as  well 


{k)  See  the  caiea  cited  post  in         (0  TaliarunCs  Ctue,  12  Ed.  4, 
tiiif  Chapter.  (m)  Ante»  Chap.  i. 
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CHAPTER  V.     the  issue  in  tail,  as  all  estates  and  interests  limited  to 
take  eiSect   after,  or  in  defeazance  of  the  estate  tail, 
for  such  estates  and  interests  were  hot,  as  we  have  seen, 
barrable  by  a  fine  with  proclamations.   The  first  step  was 
to  make  a  tenant  to  the  prcectpe ;  for  which  purpose,  the 
tenant  in  tail  (C.)  (if  no  estate  of  freehold  preceded  his 
estate  tail,  otherwise,  the  owner  of  the  first  estate  of  firee- 
hold)  conveyed  to  the  intended  tenant  to  the  praecipe  (B.) 
so  as  to  vest  the  immediate  freehold  in  him,  to  the  intent 
that  a  recovery  might  be  suffered  by  C,  in  the  mode  al- 
ready described.    The  proceeding  was,  of  course,  entirely 
feigned,  and,  though  the  books  on  this  assurance  attach 
some  importance  to  the  supposed  recompense  in  value, 
yet,  in  truth,  the  whole  was  an  obsolete  and  empty  form, 
and  the  person  vouched  over  (D.)  was  represented  by  the 
cryer  of  the  court,  who  was  called  the  common  votAchee. 
— itoroeritaand       As  the  tenancy  of  the  immediate  freehold  was  an  es- 
sential ingredient  in  a  common  recovery,  it  followed  that 
an  eldest  son,  tenant  in  tail  in  remainder,  expectant  on  the 
life  estate  of  his  father,  with  remainders  over,  could  not 
defeat  the  family  settlement  without  the  concurrence  of  his 
father,  though  he  might,  as  we  have  shewn,  bar  his  own 
estate  tail  by  levying  a  fine  with  proclamations.     So  far, 
therefore,  the  technical  requisite  of  a  tenant  to  the  prae- 
cipe imposed  a  reasonable  check.     But  since  the  first  es- 
tate of  freehold  might  be  outstanding  in  some  person,  as, 
for  instance,  in  a  mortgagee,  or  a  dry  trustee,  in  nowise 
connected  with  the  objects  of  the  settlement,  and  since 
the  person  in  whom  that  estate  resided  might  be  a  lunatic 
or  infant,  it  was  often  difficult,  sometimes  impossible, 
to  procure  the  conciurrence  of  the  fi-eeholder ;  and  it  still 
more  frequently  happened,  that,  through  ignorance  or 
inadvertence,  such  concurrence  was  omitted  to  be  pro- 
cured.    As,  on  the  one  hand,  the  recovery  failed  of  ef- 
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feet,  unless,  the  first  estate  of  freehold  happening  to  he  in  qh^ptkrv. 
a  mere  stranger  to  the  settlement,  that  stranger  con- 
veyed to  the  intended  tenant  in  the  recovery,  although 
the  father,  or  the  person  who,  as  beneficial  tenant  for 
life  under  the  settlement,  stood  in  loco  parentis,  was 
consenting ;  so,  on  the  other  hand,  if  that  stranger  con- 
veyed, the  recovery  was  effectual,  notwithstanding  the 
dissent  of  the  beneficial  tenant  for  life.  Thus,  the  check 
was  not  always  placed  in  the  hands  of  the  person  to 
whom  it  seemed  most  reasonable  to  confide  it.  Though 
the  requisite  of  a  tenant  to  the  fi-eehold  was  strictly  en- 
forced, and  the  forms  of  a  real  action  were  strictly  ob- 
served, yet  the  principles  on  which  a  recovery  was 
founded  were  so  little  understood,  and,  except  as  matter 
of  curious  antiquarian  research,  so  little  investigated, 
that  it  was  regarded  in  the  gross  as  a  common  assurance 
by  matter  of  record  (w),  which,  if  the  established  formu- 
lary was  pursued,  had  the  effect  of  vesting  in  the  demand- 
ant a  clear  fee-simple,  discharged  from  the  estate  tail, 
and  from  all  estates  and  rights  capable  of  taking  effect 
after,  or  in  defeasance  of  the  estate  tail. 

In  correct  practice,  this  assurance  was  used  only  where  Pneticai  ue  of 
an  estate  strictly  entailed  was  sought  to  be  unfettered;  coyerj. 
but  it  was  no  less  effectual  than  a  fine  to  pass  the  estates 
and  extinguish  the  rights  of  married  women  (o),  who 
were  vouched  with  their  husbands  and  separately  ex- 
amined, and  such  was  often  its  secondary  object.  A  re- 
covery in  the  Common  Pleas  at  Westminster  could  be 
suffered  only  in  term  time. 

As  to  some  points  common  to  both  fines  and  reco-  of  some  points 

eommoa  to  both 

VERiEs: — 1.  It  may  be  observed,  that  the  assurances  in  fines  and  wco. 
question,  besides  producing  the  effects  already  noticed, 

(n)  1  Wills.  73.  (o)  Plowd.  CJom.  514. 

VOL.  I.  L 


yenes; 


able  interests; 
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CHAPTER  T.     were  capable  of  being  used  as  ordinary  conveyances ;  but 
—their  tortious  they  wcrc  ucver,  in  fact,  advisedly  so  used.    Those  assur- 

operatioD ; 

ances^  as  well  as  the  assurance  by  feoffment,  required  to 
be  employed  with  caution  on  account  of  their  tortious 
operation ;  since  the  fine  or  recovery  of  a  legal  tenant 
for  life  operated,  in  general,  as  a  forfeiture  of  his  estate. 
—their  anaio-        2.  Equity  foUowcd  the  law  in  requiring  the  same  for- 

gical  applica- 

tion  to  equit-  malitics  to  be  strictly  observed  for  barring  equitable  es- 
tates tail  and  remainders  (/>),  and  for  binding  the  equitable 
interests  of  married  women,  not  settled  to  their  separate 
use  (^q).  To  the  validity  of  a  recovery  by  an  equitable 
tenant  in  tail,  it  was  essential  that  there  should  be  an 
equitable  tenant  to  the  praecipe,  or,  in  other  words,  that 
the  owner  of  the  beneficial  (^^  e.  equitable)  interest  in  the 
immediate  freehold  should  in  terms  convey  it  to  the  in- 
tended tenant.  As  the  equity  only  was  concerned,  the 
whole  process,  including  the  incipient  act  of  making  the 
tenant,  was  purely  formal,  since  no  beneficial  interest 
really  passed  under  the  conveyance  to  the  tenant,  while, 
in  regard  to  the  legal  ownership  of  the  land,  the  parties 
were  viewed  by  the  common  law  court,  in  which  the  re- 
covery was  suffered,  as  utter  strangers.  Nor  was  the 
analogy  extended  to  the  mode  of  conveyance,  for  any  in- 
strument adequate  to  transfer  an  equity  in  land  sufficed 
to  make  the  tenant  (r).  It  was  no  ground  of  objection 
to  an  equitable  recovery  that  the  legal  estate  was  super- 
added to  the  beneficial  interest  in  the  freehold  (s) ;  nor, 
on  the  other  hand,  was  it  a  ground  of  objection  to  a  legal 
recovery,  that  the  tenant  to  the  prsecipe  had  only  the 
legal  fireehold,  denuded  of  the  beneficial  interest.     If  the 

(p)  North  v.  Champemoon,    1  (r)  See  Smith  v.  Frederick,  1 

Vera.    13;    Kirkham    v.   Smith,  Russ.  174.     Ante,  127,  n,  (m). 
Amb.  518.  («)  Brydges  v.  Brydges,  3  Ves. 

{q)  Post,  lUustrations,  V.  125;  and  see  3  Ves.  126,  128. 
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estate  tail  happened  to  be  equitable^  and  the  remainderB    chapter  ▼> 
legale  there  must  have  been  a  tenant  of  the  legal  as  well 
as  equitable  freehold^  in  order  to  bar  both  the  estate  tail 
and  the  remainders  (t). 

3.  The  effect  of  a  fine  or  a  recovery,  abstractedly  con-  —their  connex- 

.,j.  ,  .-  _-        ion  with  a  deed 

sidered,  was  to  vest  the  estate  m  the  conusee  or  the  de-  directory  of  the 
mandant  at  the  common  law,  upon  whose  seisin,  there- 
fore, uses  might  be  declared ;  and  a  fine  was  either  pre- 
ceded by  a  deed  to  lead,  or  followed  by  a  deed  to  declare 
the  uses,  while,  as  to  a  recovery,  the  uses  were  com- 
monly limited  by  the  deed  which  made  the  tenant  to  the 
precipe.  The  fine  or  recovery,  and  the  concomitant 
Led,  were  considered,  for  most  purposes,  as  parts  of 
one  assurance ;  but  the  frame  of  the  deed  was  wholly 
governed  by  the  ordinary  rules  of  conveyancing,  while 
the  proceedings  in  the  fine  or  recovery  were  conducted  in 
conformity  to  the  ancient  learning  of  real  actions,  of  which 
the  ofiicers,  and,  indeed,  the  judges  of  the  Court  of  Com- 
mon Pleas,  seem  to  have  inherited  nothing  but  the  forms. 

4.  The  record  could  not,  of  course,  be  amended  with-  —their  suscep- 
out  the  sanction  of  the  court ;  and,  as  mistakes  or  omis-  amen^^ent; 
sions  were  of  frequent  occurrence,  (chiefly  in  the  locali- 
ties, quantities,  or  denominations  of  the  parcels),  every 

term  produced  applications  to  amend,  which  were  for  the 
most  part  reluctantly  entertained,  and  were  often  refused. 

5.  Besides  the  Court  of  Common  Pleas  at  Westmin-  —where,  and  of 
ster,  there  were  many  Borough  Courts  and  other  local  Jlvfed  or  siJf-" 
jurisdictions  in  which  fines  and  recoveries,  or  proceed- 
ings of  a  similar  nature,  were  used.     With  respect  to 

lands  of  copyhold  or  customary  tenure,  entails  were  bar- 
rable  sometimes  by  a  proceeding  in  the  lord's  court,  in 
the  nature  of  a  recovery,  sometimes  by  a  peculiar  form 
prescribed  by  the  custom,  and  often  by  a  simple  surren- 

(t)  Salvin  v.  Thornton,  Amb.  545. 

l2 
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CHAPTER  V.  der ;  and  the  estates  of  married  women  were  generally 
alienable  by  the  surrender  of  the  husband  and  wife  upon 
her  separate  examination. 

The  new  law.  This  sketch^  though  falling  infinitely  short  of  a  com- 
plete view  of  the  learning  of  fines  and  recoveries  which 
has  been  the  subject  of  many  elaborate  treatises^  will 
yet  enable  the  student  to  appreciate  the  general  merits 
of  the  old  system^  and  to  form  some  judgment^  both  as 
to  the  expediency  of  a  change^  and  as  to  the  grounds 
of  law  arid  policy  which  determined  the  character  of 
the  alterations  actually  effected  by  the  statute  to  which 
his  attention  is  now  to  be  called.  The  principal  provi- 
sions of  the  new  law  may  be  considered  under  the  fol- 
lowing heads : — 

1.  Abolition  of       I.  As  to  the  abolitiou  of  fines  and  recoveries. — These^ 

fines  and  reco*        ■ji^i  ,•  r  •  i*i  •jpii* 

veries;  also  of   With  the  cxceptiou  of  cascs  m  which  a  writ  of  dedimus 
barto'iMue*and  or  Other  Writ,  in  the  regular  course  of  a  fine  or  recovery, 

was  sued  out  on  or  before  the  31st  December,  1833, 
are  taken  away  (s.  2).  Engagements,  contracted  before 
the  act  came  into  operation,  to  levy  fines  or  suffer  reco- 
veries, are  transferred  to  an  assurance  by  deed  inroUed, 
made  pursuant  to  the  general  provision  of  the  act  in  re- 
gard to  tenants  in  tail,  if  that  assurance  would  be  equi- 
valent to  the  fine  or  recovery,  if  not,  to  a  special  deed 
expressly  purporting  to  produce  the  fiiU  effect  of  the  fine 
or  recovery,  and  which  effect  the  act  attributes  to  such  a 
deed  (s.  3).  The  operation  of  future  warranties,  as  a 
bar  to  issue  in  tail  and  remainder-men  (»),  is  also  taken 
away  (s.  14).  If  the  act  had  stopped  here,  the  statute 
de  donis  (x)  would  have  recovered  its  original  force,  and 
entailed  estates  would  consequently  have  ceased  to  be 
alienable.    In  regard,  therefore,  to  the  subsequent  clauses, 

(u)  Bail.  Co.  Litt.  373.  b.,  n.  2. 
(x)  13  Edw.  1,  c.  1,  ante,  131. 


remainder- 
men. 
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CHAPTER  y. 


substituting  other  modes  of  alienation  by  tenants  in  tail^ 
the  act  must  be  considered  as  an  enabling  act.  The 
power  of  breaking  through  the  fetters  of  a  strict  settle- 
ment, as  that  power  existed  under  the  old  law,  had  been 
gained  by  legal  artifice,  and  established  by  judicial  con- 
nivance, in  contravention  of  the  statute  de  donis ;  but 
the  right  of  aliening  entailed  estates  is  now  openly  con- 
ferred (s.  15),  and  the  mode  of  disposition  prescribed,  by 
the  legislature  itself.  The  act,  indeed,  professedly  in- 
stitutes the  whole  law  of  alienation,  as  well  by  tenants  in 
tail,  as  by  married  women,— a  law  assimilated  in  its  ge- 
neral principles  to  the  old  law,  but  at  once  more  simple 
and  more  comprehensive. 

II.    As  to  the  completion  of  titles  under  the  old  law. 2.  Fines  and  re- 
coveries, void 

The  act  establishes  titles  impeachable  by  reason  of  the  or  defective, 

,,  -  ,  .,-  supplied  or 

msutnciency  of  fines  and  recoveries,  whether  arising  from  cured  in  certain 
the  defect  of  jurisdiction  in  the  court  (s.  5),  from  infor- 
mality in  the  proceedings  (ss.  7,  8),  or  from  the  want  of 
a  legal  tenant  to  the  praecipe  (ss.  10,  11) ;  and,  in  par- 
ticular, relieves  titles  to  land  of  the  tenure  of  ancient  de- 
mesne from  the  confusion  in  which  they  were  commonly 
involved  by  the  effect  of  fines  and  recoveries  inadver- 
tently levied  or  suffered  in  the  Court  of  Common  Pleas 
at  Westminster.  Though  the  remedial  clauses  relating 
to  ancient  demesne  lands  must  be  highly  acceptable  to 
the  owners,  yet,  as  their  operation  is  limited  to  a  few  in- 
considerable districts,  it  is  enough,  in  this  place,  to  have 
referred  to  them.  But  as  the  other  provisions  falling 
under  this  head  are  more  generally  interesting,  we  shall 
notice  them  in  detail. 

1.  By  the  concluding  branch  of  the  5th  section,  fines  -7-defect  of  ju- 
and  recoveries  levied  or  suffered  in  courts  whose  juris- 
diction did  not  extend  to  the  lands  in  question,  or  even 
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CHAFTBB  V.  Ill  couTts  uiilawfully  constituted  or  held  without  due  au- 
thority^ are  established.  This  is  undoubtedly  a  strong 
enactment.  Suppose  that  A.,  tenant  in  tail  of  lands 
lying  on  the  verge,  but  without  the  pale,  of  the  jurisdic- 
tion of  a  local  court,  suffered  a  recovery  in  that  courts 
devised  the  lands  to  his  younger  son  C,  and  died,  leaving 
an  eldest  son,  B.,  who,  inasmuch  as  the  recovery  was 
absolutely  void,  entered  and  enjoyed,  and  exercised  va- 
rious acts  of  ownership,  selling,  mortgaging,  or  settling ; 
— after  the  lapse  of  many  years,  an  act  of  parliament  de- 
clares the  recovery  valid,  defeats  the  title  of  B.  and  his 
alienees,  and  sets  up  the  title  of  C.  In  order  to  obviate 
this  and  other  possibly  injurious  effects  of  the  clauses  un- 
der consideration,  a  provision  (s.  12)  was  added,  by  which 
support  is  refused  to  fines  and  recoveries,  where  any  per- 
son, whom  the  fine  or  recovery,  if  valid,  would  have 
barred,  shall,  before  the  act,  have  had  dealings  with  the 
lands  on  the  £aith  of  the  invalidity  of  the  fine  or  recovery, 
or  where  any  person  shall,  at  the  passing  of  the  act,  have 
been  in  possession  in  respect  of  an  estate  which  the  fine 
or  recovery,  if  valid,  would  have  barred.  It  is  not  clear, 
perhaps,  that  this  qualification  is  sufficiently  large  and 
precise  to  render  the  concluding  clause  of  the  5th  sec- 
tion practically  just  and  safe.  An  able  writer  has  re- 
marked that ''  the  general  provision  validating  fines  and 
recoveries  levied  and  suffered  in  courts  not  having  juris- 
diction over  the  lands,  should  be  borne  in  mind,  because 
it  precludes  the  possibility  of  ascertaining  that  no  fine  or 
common  recovery  has  been  levied  or  suffered  of  any  given 
property  without  searching,  not  only  the  Court  of  Com- 
mon Pleas  at  Westminster,  but  the  records  of  every  court 
having  peculiar  jurisdiction  throughout  England  and 
Wales  (y)."    Even  this  remark  is   not,  perhaps,  suffi- 

(y)  9  Jarm.  Conv.  403. 
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ciently  pointed^  for  it  would  appear,  that  if  any  body  of  chaftbr  t. 
^'  persons  had  assumed  to  hold  courts  in  which  fines  or 
common  recoveries  had  been  levied  or  suffered,  (i.  e.  the 
forms  of  fines  and  recoveries  had  been  gone  through), 
and  such  courts  should  be  unlawful  or  held  without  due 
authority,"  (which,  indeed,  seems  to  be  implied  by  the 
word  assumed),  then  fines  or  recoveries  *^  levied  or  suf- 
fered in  such  unlawful  or  unauthorized  courts  "  would  be 
rendered  valid  by  the  act  (s.  5).  In  short,  it  is  enough 
to  know  that  there  was  the  semblance  of  a  court  pre- 
tending title  to  entertain  proceedings  in  the  nature  of 
fines  and  recoveries,  without  inquiring  into  the  extent  of 
its  jurisdiction,  or  the  legality  of  its  constitution. 

2.  Titles  are  much  indebted  to  the  provisions  (ss.  7,  —errors  in 
8)  which  cure  defects  occasioned  by  errors  in  names,  °™' 
and  by  the  misdescription  or  omission  of  parcels,  without 
further  amendment  (z),  {jitiless  any  court  of  competent 
jurisdiction  shall  have  refused  to  amend  (s.  12)),  but 
more  especially  to  the  provisions  (ss.  10,  11),  which 
cure  defects  occasioned  by  the  non-inrolment  within  due  —want  of  a 

,  good  tenant  to 

ttme  of  a  bar  gam  and  sale  to  make  a  tenant  to  the  prss-  the  pnedpe; 

cipe,  or  by  the  non-concurrence  of  the  owner   of  the 

legal  freehold  in  making  the  tenant,  provided  the  bene* 

ficial  owner  of  the  freehold  in  possession  shall,  within  the 

time  limited  for  making  the  tenant,  have  conveyed  to 

the  tenant.     The  non-inrolment  clause  applies  to  the  — inconse- 

^  ^  quence  of  the 

sinffle  case  of  a  bargain  and  sale  purporting  to  make  the  non-inroiment 

^  ^  r      r  O  ^      of  a  bargain  and 

tenant,  and  being  within  the  statute  of  Henry  8  (a),  it  sale; 
does  not  cure  non-compliance  with  any  other  statute  re- 
quiring inrolment  or  registration,  nor  extend  to  any  case 
in  which  the  deed  to  make  the  tenant  is  insufficient  by 

(e)    See  Loddngton^  demand-         (a)  Aiite>  76;  vide  post,  Vol.  2« 
ant,  Shipley  and  Wife,  conusors,      note  to  Prec.  No.  17. 
1  Bingfa.  N.  C.  355. 
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CHAPTER  V.  reason  of  the  non-inrolment  of  a  previous  bargain  and 
sale.  Suppose  this  case : — A.^  tenant  for  life^  remainder 
to  B.  in  tail^  became  bankrupt ;  B.  purchased  and  ob- 
tained a  conveyance  of  A/s  life  estate  from  the  assignees, 
and  then  conveyed  to  a  tenant  to  the  praecipe^  and  suf- 
fered a  recovery,  but  the  bargain  and  sale  (b)  of  the  com- 
missioners (which  could  operate  only  from  the  time  of  m- 
rolment)  was  not  inroUed  till  after  the  conveyance  from 
the  assignees ; — the  recovery  would  be  bad,  for,  as  the 
case  would  be  that  of  a  deed,  not  being  a  bargain  and 
isale  within  the  Statute  of  Inrolments,  nor  purporting  to 
make  the  tenant,  no  assistance  could  be  derived  from  the 
provision  in  question.  Nor  does  this  provision  appear  to 
do  more  than  enlarge  indefinitely  the  time  for  inrolment. 
—or  of  the  Don-  The  provisiou  relative  to  the  non-concurrence  of  the  legal 
tibeiegsi  owner,  owucr  wiU  be  readily  and  justly  appreciated  by  all  who 

have  had  any  experience  in  titles  derived  under  recoveries. 
One  example  will  suffice ; — ^lands  are  limited  to  the  use 
of  A.  for  the  life  of  B.,  upon  trust  for  B.,  with  remain- 
der to  C.  in  tail,  with  remainder  over  ;  B.  conveys  to  a 
tenant  to  the  praecipe,  and  C.  suffers  a  recovery,  which  of 
course  is  void  for  want  of  the  legal  freehold ;  but  as  B., 
who  conveyed  to  the  tenant,  was  beneficially  entitled  to 
an  estate  of  freehold  in  possession,  the  recovery  is  made 
valid  by  the  act.  It  may  possibly  be  doubted  whether 
the  act  has  contemplated  the  case  where  A.,  the  legal 
freeholder,  is  a  conveying  party  to  the  deed  for  making 
the  tenant,  but  owing  to  some  informality,  (as,  the  want 
of  a  lease  for  a  year,  or  livery  on  a  feoffment),  he  does 
not  effectually  convey ;  it  is  conceived,  however,  that  this 
case  would  fall  within  the  words  "  in  consequence  of  any 
person  in  whom  an  estate  at  law  was  outstanding  having 

{h)  But  see  1  &  2  Will.  4,  c.  b^,  s.  26. 
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omitted  to  make  the  tenant.''    But  it  is  clear  that  a  reco-^    craptrh  t. 

very,  void  for  want  of  an  effectual  legal  conveyance  by  a 

person  seised  at  law  for  his  ozim  benefit,  is  not  aided  by  the 

statute.     Thus,  if  lands  were  limited  to  the  use  of  A.  for 

life,  with  remainder  to  B.  in  tail,  with  remainder  over ; 

and  A.  conveyed  by  release  without  a  lease  for  a  year,  or 

by  a  feoffment  without  livery,  in  order  to  make  a  tenant 

to  the  praecipe,  and  B.  suffered  a  recovery,  which  of  course 

was  void,  the  act  would  not  make  the  recovery  good ;  and 

it  would  avail  nothing  that  the  conveyance  by  A.  was 

sufficient  to  pass  his  interest  in  equity. 

The  instances  were  very  numerous  in  which,  from  ig-  Practical  raiue 

,  of  the  provision 

norance  or  madvertence,  the  concurrence  of  persons  seised  as  to  the  dod- 

n     1        •  !•  1         11*       -111  concurrence  of 

of  the  immediate  legal  freehold  as  trustees,  or  mortga-  the  i^  owner. 
gees,  was  omitted  to  be  procured ;  and  cases  have  occur- 
red  in  which  it  was  a  point  of  great  nicety  whether  the 
legal  freehold  was  outstanding  in  trustees  or  not,  and 
in  which  recoveries  were  suffered,  either  in  the  confidence 
that  the  legal  freehold  was  not  outstanding,  or  on  the 
speculation  that  such  might  be  the  result  of  a  judicial 
dectsioD.  Thus,  in  a  late  case,  estates  of  great  value 
were  devised  to  trustees  in  terms  which  rendered  it 
questionable  whether  they  took  the  legal  fee,  or  only 
the  legal  freehold  for  the  life  of  A.,  who  was  made  be- 
neficial tenant  for  life,  with  remainder  to  B.  in  tail,  with 
remainders  over;  A.  alone  (the  trustees  being  adverse) 
conveyed  to  a  tenant  to  the  praecipe,  upon  which  a  re- 
covery was  suffered  by  B. ; — if  the  trustees  took  the  legal 
fee,  then  the  entail  and  remainders,  as  well  as  the  estate 
for  life,  were  equitable,  and  were  well  barred  by  the  reco- 
very ;  if  they  took  only  the  legal  freehold,  the  recovery 
was  bad,  and  the  person  in  possession  would  probably 
have  been  evicted  from  these  large  possessions,  but  for 
the  intervention  of  the  legislature,  which,  by  the  provision 
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CHAPTER  T,    in  question,  remedied  the  defect,  or  rather  supplied  the 
total  want  of  previous  title. 

III.  Mode  of  III*  ^s  ^o  ^^  substitution  of  more  simple  modes  of 
JSmSVor'^^  assurance. — The  act  prescribes,  for  the  barring  of  an 
^^i^"***^'   estate  tail,  and  all  estates  and  interests  to  take  effect  after 

the  determination  or  in  defeazance  of  the  estate  tail,  an 
assurance  by  deed  (s.  40),  (i.  e.  a  writing  under  seal),  to 
be  inrolled  (s.  41  (c),  and  see  s.  73)  in  the  Court  of 
Chancery  within  six  calendar  months  (d)  after  the  exe- 
cution* 
iDFoiment  on-        The  iurolmcut  requisite  for  the  purpose  of  giving 
skm^oes^ot'    ^^^t  to  a  disentailing  assurance  under  the  act  does 
m^itf^T^^'  not  excuse  a  non-compliance  with  the  requisition  of  any 
ot^e^aw^  "y   other  law  in  regard  to  inrolment  or  registration ;  so  that, 

if,  for  instance,  the  lands  lie  within  a  registry  district,  the 
deed  must  also  be  registered ;  and  if  the  transaction  be 
within  the  annuity  acts  (e),  a  memorial  must  be  inrolled. 
But  the  inrolment  may  be  operative  for  several  purposes, 
where  inrolment  in  the  same  court,  and  within  the  same 
period,  will  satisfy  the  law  in  each  case  (/).  Where  the 
deed  is  intended  to  have  the  double  operation  of  barring 
an  entail,  and  of  passing  the  estate  of  a  married  woman^ 
it  must  be  perfected  with  the  distinct  ceremonies  appro- 
priated to  those  several  objects. 
The  necessity  The  assurauce  must  be,  or  must  purport  to  be,  an 
veyanc^bj^""    actual  couveyaucc  inter  vivos,  adapted  to  pass  the  legal 


deed. 


(c)  Leases  of  a  given  descrip-  yeniencei  and  tends  indirectly  to  a 

tion  are  excepted.  perpetuity^  the  legislature  should 

(ct)  This  period  is  much  too  enlarge  the  time, 
short.     Time  should  have  been         (e)  53  Geo.  3,  c.  141;  3  Greo. 

allowed  for  the  oonyenient  trans-  4,  c.  92;  7  Geo.  4>  c.  75, 
mission  of  the  deed  from  the  most         (/)  27  Hen.  8,  c.  13;  9  Geo.  2, 

distant  point.     As  the  limitation  c.  36. 
has  produced  much  actual  incon- 
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inheritance  (s.  40),  as  a  feoflBnent  (g),  a  lease  and  release,  chapter  t. 
a  bargain  and  sale  (s.  41),  or,  if  the  estate  tail  be  not  in 
possession,  or  the  subject  be  incorporeal,  a  grant  (A).  It 
is  not  enough,  on  the  one  hand,  that  the  instrument  is  a 
deed,  unless  it  be  adequate  to  pass  the  estate  of  the  te- 
nant in  tail,  considered  as  a  legal  feensimple,  nor,  on  the 
other  hand,  that  it  is  an  assurance  adequate  to  pass  such 
estate,  unless  it  be  also  a  deed  (t). 

Whether  the  estate  tail  be  legal  or  equitable,  vested  The  necesiity 

,  of  such  a  Con- 

or contingent;   or  whether,  having  once  been   legally  ▼eyanceex- 

,  ,  .  tends  to  mere 

vested,  it  has  been  divested  and  turned  to  a  right  (k) ;  equities  and 
nay,  even  if  the  operation  of  a  previous  fine  with  pro- 
clamations, or  of  a  previous  assurance  under  the  act  it- 
self, has  absolutely  barred  the  issue  in  tail,  and  reduced 


(p)  See  Free.  Nos.  I,  2,  post. 

(A)  See  Prec.  No.  10,  post. 

(t)  "  And  be  it  fiirther  enact- 
ed, that  every  disposition  of  lands 
under  this  act  by  a  tenant  in  tail 
thereof,  shall  be  effected  by  some 
one  of  the  assurances  (not  being 
a  will),  by  which  such  tenant  in 
tail  could  haye  made  the  disposi- 
tion if  his  estate  were  an  estate  at 
law  in  fee-simple  absolute;  pro- 
Tided,  nerertheless,  that  no  dispo- 
sition to  be  made  by  a  tenant  in 
tail  shall  be  of  any  force,  either 
at  law  or  in  equity,  under  this 
act,  unless  made  or  evidenced  by 
deed;  and  that  no  disposition  by 
a  tenant  in  tail  resting  only  in 
contract,  either  express  or  im- 
plied, or  otherwise,  and  whether 
supported  by  a  valuable  or  meri- 
torious consideration  or  not,  shall 
be  of  any  force  at  law  or  in  equity 
under  this  act,   notwithstanding 


such  disposition  shall  be  made 
or  evidenced  by  deed." — s.  40. 
For  this  clause  the  writer  is  re- 
sponsible; two  or  three  other  sug- 
gestions, particularly  one  in  re- 
gard to  the  express  exclusion  of 
the  jurisdiction  of  equity,  were 
adopted.  The  late  eminent  law- 
yer whose  name  is  prefixed  to  this 
work,  also  took  considerable  inter- 
est in  the  bill.  But,  allowing  for 
such  casual  assistance  in  matters 
of  detail,  the  merit  of  the  plan 
and  execution  of  the  statute  be- 
longs wholly  and  exclusively  to 
Mr.  Brodie.  It  is  hardly  neces- 
sary to  apprize  the  professional 
reader,  that  the  members  of  the 
legislature  under  whose  auspices 
measures  of  this  nature  are  usher- 
ed into  parliament  are  not  in  gene- 
ral the  persons  who  either  suggest, 
frame,  or  best  understand  them. 
(k)  Definitions,  s.  1. 
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CHAPTER  V.  the  entail  to  the  shadowy  privilege  of  a  capacity  to  bar 
claimants  in  remainder  or  reversion ; — still  the  tenant  in 
tailj  or  the  would-be  tenant  in  tail^  must  be  treated^  for 
the  purposes  of  this  act,  as  having  a  legal  estate  in  fee- 
simple  in  the  land,  and  must  convey  by  one  of  those 
modes  of  assurance  which  the  law  has  appropriated  to 
the  transfer  of  a  freehold  interest.  The  act,  in  requiring 
a  legal  conveyance,  as  well  of  estates  in  the  land,  as  of 
unsubstantial  rights  and  equities  in  respect  of  the  land, 
may  be  thought  to  have  strained  the  application  of  tech- 
nical forms  beyond  technical  reasoning ;  but  it  was  the 
policy  of  the  legislature,  while  abolishing  the  old  solemni- 
ties, and  substituting  more  simple  modes  of  assurance, 
still  to  exact  the  observance  of  ceremony,  and  to  prevent 
settlements,  framed  with  caution  and  deliberation  for  the 
purpose  of  preserving  estates  in  families,  from  being  an- 
nulled by  instruments  unadvisedly  prepared  or  inadver- 
tently executed. 
Mode  of  aasor-  But  it  should  be  obscrvcd,  that  the  words  of  the  act 
H^rinedT  *  ^^^' ''  ^  ^^  ^^  cstatc  wcrc  an  estate  at  law  in  fee-simple 

absolute,'*  which  must  be  interpreted  "  as  if  an  estate  in 
fee-simple  absolute  occupied  the  very  place  of  the  estate 
tail ;"  so  that  if,  for  example,  an  estate  tail  be  expectant 
on  a  particular  estate,  an  assurance  adapted  to  pass  a 
remainder  in  fee  will  satisfy  the  enactment.  The  test, 
therefore,  to  be  applied  in  order  to  ascertain  the  appro- 
priate mode  of  assurance  is — ^first,  to  consider  the  person 
intending  to  convey  as  owner  of  a  legal  estate  in  fee- 
simple  ;  and  secondly,  to  consider  the  position  of  that 
estate  relatively  to  the  possession ;  regard  being  also  had 
to  the  nature  of  the  subject  itself,  as,  whether  it  be  cor- 
poreal, and,  therefore,  lie  in  livery,  or  incorporeal,  and, 
therefore,  lie  in  grant, 
—sbewn  by  ex-       In  Order  to  assist  in  the  practical  application  of  the 


RELATING  TO  REAL  PROPERTY.  157 

new  enactments,  it  may  be  useful  to  intersperse,  from    qhafter  t. 
time  to  time,  a  few  examples.     In  illustration,  therefore,  ampies,  of  both 

legal  and  cqait* 

of  the  preceding  proposition,  let  us  suppose  the  lands  to  able  entaiU; 
be  limited  immediately  to  A.  in  tail ; — here  it  is  obvious 
that  A.  must  convey  by  feoffment,  (evidenced  by  deed), 
lease  and  release,  or  bargain  and  sale;  because  if  A. 
were  seised  in  fee-simple  in  possession,  he  must  adopt  one 
or  other  of  these  modes  of  assurance ;  but  if  the  subject 
of  the  entail  were  an  advowson,  or  other  incorporeal 
hereditament  lying  in  grant,  then  a  deed  of  grant  would 
be  the  appropriate  kind  of  assurance.  Again,  if  lands 
be  limited  to  the  use  of  A.  in  lee,  upon  trust  for  B.  in 
tail,  B.,  though  having  merely  an  equitable  right  to  an 
estate  tail,  must  pursue  the  very  same  form  of  assurance 
as  if  he  were  seised  of  a  legal  estate  tail ;  just  as  an 
equitable  tenant  in  tail  must,  before  the  statute,  have 
gone  through  the  form  of  a  fine  or  common  recovery. 
In  this  respect  the  act  has  established  uniformity  and 
preserved  the  analogy ;  though  the  requisition  of  a  legal 
form  of  conveyance,  in  order  to  pass  or  bind  an  equitable 
estate  or  interest,  in  the  case  of  tenants  in  tail  and  mar- 
ried women,  furnishes  now,  as  it  furnished  before  the 
statute,  the  single  exception  to  the  principle  that  a  mere 
equity  may  be  disposed  of  by  any  instrument  which,  how- 
ever informally  (/),  expresses  the  intention.  It  should 
be  observed,  that,  in  the  case  last  put,  the  concurrence  of 
A.,  the  trustee,  would  be  wholly  unnecessary,  except  for 
the  purpose  of  clothing  B.,  or  his  alienee,  with  the  legal 
estate,  which  the  trustee  could  not  be  called  upon  to 
convey,  otherwise  than  to  B.  in  tail,  till  the  equitable  fee 
should  be  acquired  by  means  of  an  assurance  under  the 
act.     It  is  hardly  necessary  to  state,  that,  whether  the 

(0  Ante,  127,  n.  (m). 
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cHAPTwi  V,  equitable  entail  be  created  by  an  actual  conveyance  or 
settlement^  or  by  a  mere  contract  or  executory  trusty  the 
same  formality  must  be  observed.  But  if  lands  were 
limited  to  A.  for  life^  remainder  to  B.  in  tail^  with  re- 
mainder over,  then  a  deed  of  grant  would  be  a  sufficient 
assurance  by  B.  under  the  act ;  though,  as  we  shall  pre- 
sently see,  no  assurance  by  him,  without  the  consent  of 
A.,  would  be  effectual  to  defeat  the  remainder  over.  If 
the  lands  were  limited  to  the  use  of  A.  in  fee,  upon  trust 
for  B.  for  life,  and  after  B.'s  death,  upon  trust  for  C.  in 
tail,  with  a  trust  limitation  over,  the  same  observations 
would  apply.  In  every  case,  the  question  to  be  asked  is, 
not  whether  the  estate  or  interest  of  the  tenant  in  tail  is 
of  such  a  quality  as  to  demand,  or  even  to  admit  of,  a 
legal  conveyance,  but  what  mode  of  assurance,  if  the  es- 
tate or  interest  were  really  a  fee-simple  at  law,  would  be 
necessary  to  convey  it  ? 
—by  examples  Cases  may  occur  in  which  there  exists  only  a  right  to 
to  an  estate  tail,  sxx  cstate  tail,  or  iu  which  nothing  remains  but  the  bare 
to  bir'uie  rl-  Capacity  of  defeating  the  right  of  the  posterior  claimant. 
main  ers.         Xhus,  if  A.  tenant  in  tail,  with  remainder  over,  should 

have  enfeoffed  B.  in  fee,  thereby  discontinuing  the  estate 
tail,  and  putting  the  issue  and  remainder-man  to  their 
right  of  action  (m).  A.,  or  his  issue,  intending  to  perfect 
the  title  of  B.,  must  adopt  the  same  mode  of  assurance 
as  if  no  previous  alienation  had  taken  place.  So,  even  if 
A.  had  conveyed  to  B.  by  fine  with  proclamations,  still  it 
would  be  requisite  that  A.,  or  his  issue,  should  convey  as 
if  seised  in  possession  of  the  legal  fee.  Yet,  in  the  last 
example,  A.  or  his  issue,  by  the  effect  of  the  fine,  (as,  in 
the  previous  example.  A.,  by  the  effect  of  the  feoffment), 
was  absolutely  denuded  of  all  estate,  right,  and  interest. 


(m)  Vide  po8t>  3  &  4  Will.  4,  c.  27,  s.  39. 
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at  law  and  in  equity^  and  retained  only  the  power  of  ex- 
cluding those  in  remainder  or  reversion  after  the  estate 
tail,  and  of  thus  establishing  the  defective  title  conferred 
by  the  original  assurance.  Before  the  statute,  titles  so 
circumstanced  were  remediable  only  by  a  recovery  to  be 
suffered  by  A.  or  his  issue,  who  could  not  have  suffered 
an  effectual  recovery  without  the  assistance  of  B.,  the 
alienee,  as  owner  of  the  legal  freehold,  and,  therefore,  the 
requisite  party  to  make  the  tenant  to  the  praecipe.  But 
the  same  result  may  now  be  obtained  by  the  lease  and 
release  of  A.,  or  his  issue,  who,  though  not  having  a  rem* 
nant  of  interest  left,  must  convey  as  if  fiiUy  estated  in  fee, 
while  B.,  in  whom  the  fee  (defeasible,  indeed,  but  still  the 
legal  fee)  actually  resides,  need  not  convey  at  all,  though 
his  consefU  may  possibly  be  necessary  (s.  29).  This  is 
the  extreme  case  in  which  the  statute  exacts  a  solemn 
conveyance,  there  not  being  even  the  semblance  of  a  sub- 
ject on  which  a  conveyance  can  operate ;  but  it  will  pro- 
bably appear  that  facility  and  certainty  in  practice,  if  not 
consistency  in  principle,  were  best  consulted  by  extending 
the  requisition  of  a  legal  freehold  assurance  to  every  pos- 
sible case.  It  should  be  observed  that  titles  may  be  in  a 
similar  predicament  in  consequence  of  insufficient  assur- 
ances by  tenants  in  tail  made  subsequently  to  the  statute. 
Thus,  if  lands  were  limited  to  A.  for  life,  remainder  to  B. 
in  tail,  with  remainder  over,  and  B.  were  to  convey  to  C, 
by  an  assurance  inroUed  under  the  statute,  without  the 
consent  of  A.  as  protector,  C.  would  acquire  a  base  or 
determinable  fee,  which,  at  a  subsequent  period,  might 
be  enlarged  into  a  fee-simple  by  the  assurance  of  B. 
or  his  issue,  made  with  the  consent  of  A.,  if  living,  other- 
wise, at  the  pleasure  of  B.  or  his  issue.  But  in  pursu- 
ing these  remarks  in  this  place,  we  should  be  anticipat- 
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CHAPTBB  V.  eqaitable  entail  be  created  by  an  actual  conveyance  or 
settlement^  or  by  a  mere  contract  or  executory  trusty  the 
same  formality  must  be  observed.  But  if  lands  were 
limited  to  A.  for  life,  remainder  to  B.  in  tail,  with  re- 
mainder over,  then  a  deed  of  grant  would  be  a  sufficient 
assurance  by  B.  under  the  act ;  though,  as  we  shall  pre- 
sently see,  no  assurance  by  him,  without  the  consent  c^ 
A.,  would  be  effectual  to  defeat  the  remainder  over.  If 
the  lands  were  limited  to  the  use  of  A.  in  fee,  upon  trust 
for  B.  for  life,  and  after  B.'s  death,  upon  trust  for  C.  in 
tail,  with  a  trust  limitation  over,  the  same  observations 
would  apply.  In  every  case,  the  question  to  be  asked  is, 
not  whether  the  estate  or  interest  of  the  tenant  in  tail  is 
of  such  a  quality  as  to  demand,  or  even  to  admit  of,  a 
legal  conveyance,  but  what  mode  of  assurance,  if  the  es- 
tate or  interest  were  really  a  fee-simple  at  law,  would  be 
necessary  to  convey  it  ? 
—by  examples  Cdses  may  occur  in  which  there  exists  only  a  right  to 
to  an  estate  tail,  Bn  cstatc  tail,  or  in  which  nothing  remains  but  the  bare 
to  bar'uie  re-  Capacity  of  defeating  the  right  of  the  posterior  claimant. 
maiQ  crs.         Xhus,  if  A.  tenant  in  tail,  with  remainder  over,  should 

have  enfeoffed  B.  in  fee,  thereby  discontinuing  the  estate 
tail,  and  putting  the  issue  and  remainder-man  to  their 
right  of  action  (m),  A.,  or  his  issue,  intending  to  perfect 
the  title  of  B.,  must  adopt  the  same  mode  of  assurance 
as  if  no  previous  alienation  had  taken  place.  So,  even  if 
A.  had  conveyed  to  B.  by  fine  with  proclamations,  still  it 
would  be  requisite  that  A.,  or  his  issue,  should  convey  as 
if  seised  in  possession  of  the  legal  fee.  Yet,  in  the  last 
example,  A.  or  his  issue,  by  the  effect  of  the  fine,  (as,  in 
the  previous  example.  A.,  by  the  effect  of  the  feoffment), 
was  absolutely  denuded  of  all  estate,  right,  and  interest^ 

(m)  Vide  post,  3  &  4  Wffl.  4,  c.  27,  s.  39. 


RELATING  TO  REAL  PROPERTY.  159 

at  law  and  in  equity,  and  retained  only  the  power  of  ex-  qhaftkh  t. 
eluding  those  in  remainder  or  reversion  after  the  estate 
tail,  and  of  thus  establishing  the  defective  title  conferred 
by  the  original  assurance.  Before  the  statute,  titles  so 
circumstanced  were  remediable  only  by  a  recovery  to  be 
suffered  by  A.  or  his  issue,  who  could  not  have  suffered 
an  effectual  recovery  without  the  assistance  of  B.,  the 
alienee,  as  owner  of  the  legal  freehold,  and,  therefore,  the 
requisite  party  to  make  the  tenant  to  the  praecipe.  But 
the  same  result  may  now  be  obtained  by  the  lease  and 
release  of  A.,  or  his  issue,  who,  though  not  having  a  rem- 
nant of  interest  left,  must  convey  as  if  fully  estated  in  fee, 
while  B.,  in  whom  the  fee  (defeasible,  indeed,  but  still  the 
legal  fee)  actually  resides,  need  not  convey  at  all,  though 
his  consent  may  possibly  be  necessary  (s.  29).  This  is 
the  extreme  case  in  which  the  statute  exacts  a  solemn 
conveyance,  there  not  being  even  the  semblance  of  a  sub- 
ject on  which  a  conveyance  can  operate ;  but  it  will  pro- 
bably appear  that  facility  and  certainty  in  practice,  if  not 
consistency  in  principle,  were  best  consulted  by  extending 
the  requisition  of  a  legal  freehold  assurance  to  every  pos- 
sible case.  It  should  be  observed  that  titles  may  be  in  a 
similar  predicament  in  consequence  of  insufficient  assur- 
ances by  tenants  in  tail  made  subsequently  to  the  statute. 
Thus,  if  lands  were  limited  to  A.  for  life,  remainder  to  B. 
in  tail,  vrith  remainder  over,  and  B.  were  to  convey  to  C, 
by  an  assurance  inroUed  under  the  statute,  without  the 
consent  of  A.  as  protector,  C.  would  acquire  a  base  or 
determinable  fee,  which,  at  a  subsequent  period,  might 
be  enlarged  into  a  fee-simple  by  the  assurance  of  B. 
or  his  issue,  made  with  the  consent  of  A.,  if  living,  other- 
wise, at  the  pleasure  of  B.  or  his  issue.  But  in  pursu- 
ing these  remarks  in  this  place,  we  should  be  anticipat- 
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CHAFTEH  V.     lug  iiiatters  properly  belonging  to  other  divisions  of  the 

subject. 
A  conreyance        Among  many  unfounded  doubts  to  which  this  statute 
tuitoUsown    has  given  rise,  it  may  be  proper  to  notice  the  doubt 
S/toi»*i»ithinUie  whether  a  conveyance  by  a  tenant   in  tail  to  a  third 
^^  person,  to  the  use  of  the  tenant  in  tail,  can  be  considereii* 

as  a  disposition  within  the  meaning  of  the  act.  The 
uniform  practice  of  conveyancers,  who  have  adopted 
this  as  the  ordinary  mode,  would  be  a  sufficient  answer. 
But  unquestionably  such  a  conveyance  by  a  legal  tenant 
in  tail  is  a  disposition  at  law,  for  the  tenant  in  tail  de- 
parts with  the  seisin,  though  it  instantly  revests  in  him 
under  the  Statute  of  Uses.  And,  as  such  a  convey- 
ance by  a  legal  tenant  in  tail  is  a  disposition  at  law,  it 
follows  that  a  similar  conveyance  would  be  a  disposition 
for  the  purposes  of  the  act  in  every  possible  case  in 
which  a  disentailing  assurance  can  be  requisite ;  for  the 
touchstone  of  such  an  assurance  is  the  sufficiency  of  the 
form  adopted  to  pass  a  legal  fee,  considered  as  filling  the 
place  of  the  estate  tail. 
Release  ©fright  Somc  practitioucrs  appear  to  have  perplexed  them- 
whShCT*effec. '  selvcs  vcry  unnecessarily  by  not  adhering  strictly  to  the 

simple  test  just  proposed,  but  disgressing  into  questions 
which  the  legislature  has  anticipated  and  excluded  (s. 
38).  The  case  of  an  estate  tail  turned  to  a  right  has 
been  already  noticed.  In  a  case  of  that  nature  which 
occurred  in  practice,  resort  was  had  to  the  learning  of 
releases  for  the  purpose  of  shewing  that  the  person  to 
whom  the  right  belonged  should  release  to  the  tenant  in 
possession.  Now,  such  a  release  might  or  might  not  be 
effectual,  according  to  its  adequacy  or  inadequacy  to 
pass  a  vested  legal  estate  in  fee  standing  in  the  position 
of  the  divested  estate  tail ;  but  it  is  certain  that  a  con- 
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veyance  by  lease  and  release  of  the  entailed  land  to  a    chapter  v. 
stranger  to  uses  would  be  effectual. 

As  the  act  expressly  embraces  an  estate  tail  which  Astodispom- 

tions  by  tenaDts 

shall  have  been  divested  and  turned  to  a  right  (s.  1)^  in  tail  after  dis- 
there  can  be  no  doubt  that  a  tenant  in  tail^  though  dis- 
seised or  dispossessed,  may  dispose  for  the  purpose  of 
barring  the  eLte  tail  and  remainders,  without  tie  con- 
currence  of  the  person  in  possession^  (unless  in  certain 
cases  discussed  in  the  sequel  (n)),  and  that  the  effect  of 
his  disposition^  under  the  act^  will  be  to  convert  his  right 
of  entry^  in  respect  of  an  estate  tail,  into  a  right  of  entry 
in  respect  of  an  estate  in  fee.  This  may  seem  to  be  at 
variance  with  the  general  rule  of  law  that  a  right  of  entry 
is  not  transferable ;  but  it  is  in  accordance  with  the  spirit 
of  the  act,  which  treats  even  the  bare  privilege  of  barring 
the  remainders  as  the  subject  of  a  legal  conveyance.  The 
conveyance,  however,  is,  in  such  cases,  mere  form ;  nor 
would  the  rule  of  law  be  really  infringed  without  an  ac- 
tual alienation  of  the  right,  which  this  act  (o),  at  least, 
does  not  sanction.  But  though  a  tenant  in  tail,  having 
only  a  right  of  entry,  may  not  be  competent  to  make, 
by  deed,  in  favour  of  a  stranger,  any  other  than  a  merely 
formal  disposition,  much  less  to  raise  a  valid  use,  it  is 
clear  that  he  may  release  his  right  to  the  person  in  pos- 
session, and  may,  by  devise,  since  the  new  statute  of 
wills  (e),  even  transfer  it  to  a  stranger. 

The  best  advice,  perhaps,  which  can  be  given  to  the  oeneni  caution         / 

,  ••  •  I*  laato  the  mode  ; 

general  practitioner,  is  to  adopt  in  every  case  the  common  of  assurance;  ' 

assurance  by  lease  and  release,  taking  care  to  inrol  both 
instruments.     It  can  rarely  happen  that  he  would  think 

(ft)  See  88.  30   and  3\,  (con-  ries,  Ireland), 
sidered  post)-    '  (ji)  7  Will.  4  &  1  Vict.  c.  26, 

(o)  Vide  post,   4  &  5  Will.  4,  s.  3. 
c.  92,  8.  22,  (Fines  and  Recove- 
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cBArTBR  ▼.  of  resorting  to  a  feoffinent ;  a  covenant  to  stand  seised 
is  still  further  removed  from  ordinary  practice ;  a  grant 
supposes  the  case  of  an  estate  tail  in  remainder^  or  of  an 
incorporeal  subject^  and  its  use  requires  some  degree  of 
knowledge  and  discrimination.  It  may  be  thought,  bow- 
ever,  that  a  bargain  and  sale  inrolled  is  the  natural  and 
— uid  particu-  proper  assurance.  But  the  unfitness  of  a  bargain  and 
bMgainslnd^  salc,  whcrc  uscs  are  required  to  be  raised  upon  the  con- 
veyance {q\  and  its  liability,  where  it  does  not  also 
operate  as  a  mortgage  or  as  a  conveyance  upon  sale,  to 
a  five  pound  stamp,  will  exclude  it  from  general  use. 
With  respect  to  an  assurance  by  lease  and  release,  or 
by  grant,  some  practitioners  have  felt  an  apprehension 
lest,  if  no  precaution  were  taken,  a  conveyance  by  tenant 
in  tail  to  uses,  framed  as  a  lease  and  release,  or  as  a  grant, 
and  intended  to  operate  as  such^  should,  by  reason  of  the 
inrolment,  operate  as  a  bargain  and  sale,  and  conse- 
quently vest  the  legal  fee  in  the  intended  re-lessee  or 
grantee  to  uses ;  besides,  requiring,  unless  made  to  ef- 
fectuate a  sale  or  a  mortgage,  a  five  pound  stamp ;  and 
the  corrective  proposed,  is  the  omission  of  the  words 
''  bargain  and  sell."  It  is  clear,  however,  that,  unless  the 
conveyance  were  incapable  of  operating  in  its  primary 
character  of  a  lease  and  release,  or  of  a  grant,  the  courts 
would  not  give  it  effect,  against  the  obvious  intention,  in 
its  secondary  character  of  a  bargain  and  sale ;  and  it  is 
equally  clear  that  there  is  no  magic  in  the  words  '^  bar- 
gain and  sell  (r)."  A  more  effectual  expedient,  where 
the  nature  of  the  transaction  does  not  preclude  it,  (as  it 
necessarily  does  in  the  instance  of  a  purchase  or  a  mort- 
gAg6)>  would  be  to  avoid  inserting  a  pecuniary  considera- 
tion. But  abundant  caution  may,  perhaps,  dictate  in 
every  case  the  propriety  of  introducing  the  operative 
'   words  by  a  qualifying  clause  to  this  effect,  "  by  way  of 

(q)  Vide  post,  Vol.  2,  n.  (64).  (r)  7  Co.  B.  40  b. 
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grant  and  release  at  the  common  law,  and  not  by  way  of  chaptbr  v. 
bargain  and  sale  creating  a  use ; "  for,  as  the  owner  may 
give  an  election  to  the  grantee  to  take  either  at  the  com- 
mon law  or  under  the  Statute  of  Uses,  (and,  where  he 
makes  a  conveyance  capable  of  taking  effect  in  either 
mode,  does  tacitly  give  such  election  (s)),  so  he  may 
'  unquestionably,  by  the  express  terms  of  his  deed,  confine 

the  conveyance  to  one  given  mode  of  operation. 

As  it  is  requisite  to  inrol  the  assurance  at  length,  it  Expediency  of 

■  ,     an  assurance 

will  often  be  found  expedient  that  the  tenant  in  tail  confined  to  the 

it  •  purpose  of  ac- 

*  should  a(fquire  the  dominion  over  the  fee  by  a  simple  quiring  the  fee. 

conveyance  to  a  third  person,  to  his  (the  tenant  in  tail's) 
own  use,  or  to  uses  in  his  favour,  previously  to  an  in- 
tended'sale  or  settlement,  and  especially  to  an  intended 
incumbrance  of  a  temporary  description.  The  nature  of  • 
the  provision  (to  which  we  shall  hereafter  advert)  made 
by  the  act  in  regard  to  alienations  for  a  limited  pur- 

'  pose,  renders    it  particularly   inexpedient  to  disentail 

through  the  medium  of  a  mortgage. 

The  cautious  practitioner  will   procure    the  person  of  procuring 

,        _       ,    .  the  execution 

named  as  re-lessee  or  grantee  to  execute  the  deed,  lest  bj  the  grantee. 
he  or  his  heirs,  by  disagreeing  (t)  to  the  conveyance, 
should  raise  a  question  as  to  the  validity  of  the  title 
founded  upon  it. 

It  is  clear  that  a  contract  or  a  covenant,  though  under  inefficaey  of 
seal,  will  be  of  no  avail  as  against  the  issue  in  tail,  re-  exclusion  of 

.     1  •  A  n  'x   -Li  T   i»  •      ^v       equitable  relief. 

mamder-man,  or  reversioner*  All  equitable  relief,  m  the 
case  of  a  defective  or  informal  assurance,  is  expressly  and 
anxiously  excluded  (s.  47).  The  all-absorbing  nature  of 
equity,  ever  seeking  to  insinuate  its  jurisdiction,  rendered 
that  precaution  necessary  (w).     There  was  ground  to  ap- 

(«)  HefwariM  ttme,  2  Go.  R.     &  Ryl.  189,  n. 
35;  Far^t  etue^  8  Co.  R.  93  b.  («)  Ante,  155,  n.  (t). 

{i)  Shep.  Toatb.  285,  4  Maun. 

M  2 
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prehend  that^  after  the  legislature  should  have  abolished 
the  ancient  solemnities,  and  conferred  upon  tenants  in 
tail  the  power  of  conveying  as  if  seised  in  fee-simple, 
without  any  other  ceremonies  than  sealing,  delivery,  and 
inrolment,  equity  might  be  induced  to  enforce  the  mere 
contract  of  a  tenant  in  tail,  founded  on  valuable  or 
meritorious  consideration,  just  as,  in  the  case  of  a  set- 
tlement to  such  uses  as  A.  shall,  by  deed  inrolled  in 
Chancery  within  six  calendar  months  after  the  execution, 
appoint,  and,  in  default  of  appointment,  to  uses  in  strict 
settlement,  equity  would  certainly  supply,  in  favour  of  a 
purchaser,  wife,  child,  or  creditor,  the  non-observance  of 
the  prescribed  formalities  (x). 

As  an  instrument  in  the  form  of  a  covenant  will  not 
bind  the  issue  or  remainder-man,  care  must  be  taken  to 
adopt  in  all  cases  the  form  of  a  legal  assurance ;  although, 
independently  of  the  act,  such  an  assurance  may  not  be 
required,  either  by  the  state  of  the  title  or  by  the  nature 
of  the  transaction.  Thus  a  further  charge  is  commonly 
effected  by  way  of  covenant ;  but  if  A.,  tenant  in  tail, 
having  mortgaged  for  a  term  of  years  only,  wishes  to 
surcharge,  then,  as  the  existing  disposition  binds  the 
issue  and  remainder-man  to  the  extent  only  of  letting  in 
the  incumbrance,  a  deed  of  covenant  merely  will  not  be 
effectual,  but  the  tenant  in  tail  must  in  terms  re-demise 
and  confirm.  The  caution  here  given,  does  not,  of 
course,  extend  to  a  covenant  to  stand  seised,  which 
under  the  operation  of  the  Statute  of  Uses  is  become  a 
legal  assurance,  and  which  may  therefore  be  employed  for 
the  purpose  of  unfettering  an  entailed  estate  in  the  few 
cases  (y)  to  which  it  is  applicable* 

The  deed,  if  inrolled  within  the  prescribed  time,  takes 
effect  from  the  execution,  as  if  inrolment  had  not  been 


(x)  2  Sagd.  Fow.  100. 


(y)  Ante,  75. 
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required  (s.  74),  but  a  purchaser  far  valuable  consideration  chaftbr  v. 
under  a  mbsequent  deed  previously  inrolled  takes  prece- 
dence (ib.)«  This  clause  appears  to  be  a  broad  and  un- 
qualified adoption  of  that  principle  of  registration  which 
gives  priority  to  the  instrument  first  registered.  Even 
the  General  Registry  Bill  {z)  did  not  attempt  to  go  that 
lengthy  but  provided  a  caveat  and  other  guards  against 
surprise  and  fraud. 

•  The  act  does  not  require  an  indenture ;  but  if  the  as-  indentation, 
surance  adopted  be  a  bargain  and  sale,  it  must  be  by 
deed  indented  (a) ;  though,  by  the  express  provision  (s. 
41)  of  the  act,  inrolment  within  six  calendar  (b)  months 
is  sufficient.  The  practice  which  requires  a  bargain 
and  sale  to  be  acknowledged  before  inrolment  is  re- 
jected, as  regards  a  disposition  for  the  purposes  of  this 
act  (s.  73). 

The  mention  of  an  indenture  sucrirests  the  observation  contingent  in- 

°°  tereetimayBtm 

that  fines  were  sometimes  resorted  to  for  the  purpose  of  be  bound  by  in- 

•  •  denture. 

binding,  and  even  of  passing,  contingent  interests  by  way 
of  estoppel  (c) ;  but  as  an  indenture  (which,  if  intended 
to  operate  by  estoppel,  should  not,  by  recital  or  other- 
wise,  disclose  the  actual  state  of  the  title  (d),  and  which. 


(jr)  Post,  niustrationsy  III.,  s.  4. 

(a)  27  Hen.  8,  c.  16. 

(b)  Ante,  76;  and  see  Vol.  2, 
n.  (64). 

(c)  Doe  Y.  Martytiy  8  Barn.  & 
C.  497;  2  Mann.  &  B.  485:  Doe 
y.  OUvery  10  Barn.  &  C.  181;  5 
Mann.  &  R.  202.  See  Bemley  y. 
BurdoHj  2  Sim.  &  Stn.  517.  [But 
see  3  Sugd.  Vend.  422,  n.  (Q.] 
Dame9  y.  Buah,  M'ael.  &  Y.  58: 
Ex  parte  Mary  Gill,  1  Bing. 
N.  C.  168.  [Note,  her  estate  was 
not  a  contingent,  but  a  Yested  re- 


mainder; 7  Cmis.  Dig.  4th  ed. 
by  White,  back  of  Table  of  Con- 
tents.] 

{d)  Right  Y.  Bueknell,  2  Bam. 
&  Adol.  278;  Hermitage  y.  Tbm- 
kinsy  1  Lord  Raym.  729;  Go. 
Litt.  352.  b.  [This  point,  which 
seems  to  haYe  escaped  obsenration 
in  some  of  the  modem  cases,  is 
tacitly  affirmed  by  Doe  y.  Earl  of 
Searboroughy  4'SeT,  &Mann.730.] 
See  further  as  to  estoppel,  4  Ncy. 
&  Mann.  29,  n.;  Whittonv,  Pea^ 
eoek,  2  Bing.  N.  C.  411;  3  Myke 
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CHAPTER  ▼.    in  the  case  of  a  married  woman^  must  be  attended  with 

the  solemnities  prescribed  by  this  act  (e))  is  equally 

conclusive  (/ ),  it  was  unnecessary  to  make  any  special 

provision  with  reference  to  such  interests. 

Tenanto  in  tui       The  stat,  1 1  Hen.  7,  c.  20^  relative  to  tenants  in  tail 

ex  provisione  .  .  ...  •    •■  .  ^      i       i 

TirL  ex  provisione  viri^  is  repealed^  except  as  to  lands  com-* 

prised  in  any  settlement  made  before  the  passing  of  the 
.  act  now  under  consideration  (s.  1 7) ;  so  that  if^  before 
that  period,  lands  were  limited  by  A.  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  B.  his  intended 
wife  for  life,  remainder  to  the  use  of  the  heirs  of  the 
body  of  B.  by  A.,  (once  a  common  form  of  settlement 
in  the  country),  B.,  who  would  be  tenant  in  tail  ex  pro* 
visione  viri,  could  not,  in  the  event  of  her  surviving 
her  husband  and  of  her  having  an  expectant  heir  in  tail, 
bar  the  entail  without  the  consent  of  such  heir  (g). 

iv.  inttitutioii      IV.  As  to   the    machinery  substituted  for  the    old 
luhJw^e^    tenancy  to  the  praecipe. — This  consists  in  the  interposi-- 


ment. 


tion  of  a  new  conservative  power  under  the  denomina* 
Capricious  ope-  tiou  of  a  '' protcctor  of  the  settlement "  (s.  22).     By  the 
check  imposed  old  law,  a  tenant  in  tail  in  remainder,  expectant  on  an 
^    *  **    *^'   estate  of  freehold,  was  precluded  from  suffering  an  ef- 
fective recovery  without  the  concurrence   of  the  free- 
holder ;   for  it  was  necessary  that  the  person  against 
whom  the  process  issued  should  be  invested  with  the 
immediate  freehold,  or,  in  other  words,  that  there  should 
be  what  was  technically  called  a  tenant  to  the  prcecipe. 
Sometimes  the  immediate  freeholder  was  beneficially  en- 

4;  K.  325:  LainM(m  y.  Tremere,  I  tan,  3  Adol.  &  EU.  265;  (by  oo- 

Adol.  &  £U.  792;  3  Nev.  &  M.  venant.)  Doe  y.  Ford,  Id.  649. 

603:  Bowman  T.  Taylor,  2  Adol.  (e)  Post,  s.  yiii. 

&£U.  278;  4  Ney.  &U.  264:  Doe  (/)  See  Beruley  y. Burdon,  and 

d.  Strode  y.  Seaton,  2  Cromp.  &  Ese  parte  Mary  Gill,  ubi  snprit. 

M.  728;  (by  recital,)  Doe  y.  Skel-  (g)  1  Preat  Conyej.  19,  146. 
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titled ;  sometimes  he  was  a  mere  trustee : — ^in  either  chaft»r  ▼. 
case  he  might  refuse  to  join.  Accident  often  conferred 
upon  a  person^  who,  in  point  of  interest  and  duty^  was  a 
mere  stranger^  the  important  power  of  constituting  a 
tenant  to  the  praecipe,  while  it  deprived  the  beneficial  pos^ 
sessor,  to  whom  that  power  would  have  seemed  more 
properly  to  belong,  of  all  control  and  voice  on  the  occar 
sion.  Besides  this>  much  investigation  and  attention 
were  requisite^  in  order  to  ensure  a  good  tenant  to  the 
praecipe,  and  numerous  recoveries  failed  for  want  of  a 
suflBcient  tenant. 

If,  on  the  one  hand,  the  legislature  had  omitted  to  sub-  Prindpie  of  the 
stitute  some  ceremony  for  the  check  afforded  by  the  ne-  check. 
cessity  of  constituting  a  tenant  to  the  prsecipe,  the  adult 
son,  tenant  in  tail,  would  have  been  enabled  at  pleasure 
to  defeat  the  family  settlement  against  the  wish  of  the 
parent,  tenant  for  life  :  if,  on  the  other  hand,  the  legist 
lature  had  provided  a  strictly  analogous  check,  it  would 
have  given  its  deliberate  sanction  to  an  imperfect  and  ar* 
bitrary  species  of  protection,  resulting  indirectly  from 
the  forms  of  the  old  law,  and  appearing  altogether  ah* 
surd  and  unintelligible  when  detached  from  the  judicial 
proceeding  of  which  those  forms  were  the  legitimate 
basis.  Instead,  therefore,  of  either  exposing  settlements 
to  premature  destruction  or  confiding  the  rights  of  the 
remainder-man  to  the  technical  subtleties  of  a  fictitious 
process,  the  framer  of  the  act  has  originated,  on  princi- 
ples of  reason  and  policy,  a  controlling  functionary, 
whose  style  is  new  to  our  legal  nomenclature,  though  not 
to  the  political  history  of  the  country. 

The  protectorship  is  committed  (s.  22)  (subject  to  cer-»  To  whom  the 

office  of  pro* 

tain  exceptions  and  provisions  applicable  to  particular  tector  is  in  ge- 

nenl  confided. 

cases)  to  the  person  who  shall  be  the  owner,  or  who, 
but  for  an  alienation,  though  absolute,  and  whether  vo- 
luntary or  involuntary,  would  have  been  the  owner  of  the 
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CHAPTER  ▼.  prior  beneficial  estate,  or  of  the  first  of  several  prior  be- 
neficial estates,  subsisting  and  created  by  the  same  set- 
tlement which  created  the  entail,  either  being  an  estate 
for  years  determinable  on  a  life  or  lives,  or  being  any 
greater  estate,  other  than  an  estate  for  years, — ^admitting, 
therefore,  an  estate  for  years  determinable,  (i.  e.  by  death), 
however  short  the  term,  but  excluding  an'  estate  for 
years  absolute,  however  long  the  term.  Where  there  is'a 
plurality  of  owners  of  the  estate  conferring  the  office  of 
protector,  each  owner  is  constituted  sole  protector  in  re- 
spect of  his  disposable  share  (s.  23).  But  the  settlor  may 
negative  the  right  of  the  person  who,  in  respect  of  the 
prior  estate,  would  be  protector,  to  officiate  as  such 
(s.  33),  without  specially  appointing  a  protector  (s.  32). 
Tennitiiitaiiin  Under  this  act,  the  inroUed  assurance  of  a  tenant  in 
alone  bar  the     tail  m  remainder,  with  a  hmitation  over,  wUI  produce, 

without  the  concurrence  of  any  previous  taker,  an  effect 

analogous  to  that  of  a  fine  with  proclamations,  levied, 

previously  to  the  act,  by  a  remainder-man  in  tail ;  or, 

in  other  words,  such  an  assurance  will  give  a  fee  coin- 

mensurate,  in  point  of  duration,  with  the  continuance  of 

issue  in  tail  (s.  34),  and  having  the  alienable,  devisable, 

—but  not  re-    and  descendible  qualities  of  a  pure  fee-simple ;  but  in 

without  the   '  ordcr  to  render  the  assurance  of  equal  efficacy  with  a  re- 

protector!  *  *    coveTff,  OT,  in  othor  words,  in  order  to  bar  as  well  his 

estate  tail,  as  the  estates  and  interests  limited  after,  or 
in  defeazance  of  (A),  his  estate  tail,  he  must  obtain  the 
consent  of  the  protector  (ib.) 
Conient  of  pro-  The  couscut  of  the  protector  may  be  given  either  by  the 
bT^Tenr'  same  deed,  or  by  a  distinct,  but  antecedent  or  contempo- 
raneous deed,  (s.  42),  to  be  inroUed  in  the  Court  of  Chan- 
cery on  or  prior  to  the  inrolment  of  the  principal  assur- 
ance (s.  46) ;  and  consent  once  given  is  irrevocable  (s.  44). 

(h)  As  to  the  barring  of  executory  limitations,  vide  ante,  135,  and 
post.  Vol.  2,  n.  to  Free.  No.  32. 
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A  recovery  could  not  have  been  suffered  in  vacation ;    cHArrER  t. 
but  the  chance  afforded  by  that  circumstance  to  the  re-  Tenant  in  uu 

may  bar  re- 

mainder-man  is  disregarded  by  the  act,  which  tacitly. mainden in  ?&• 
permits  the  assurance  requisite  for  barring  estates  and  . 
interests  limited  to  take  effect  after,  or  in  defeazance  of, 
the  estate  tail,  to  be  made  and  perfected  at  any  period '/' 
of  the  year. 

In  the  majority  of  cases,  the  privilege  of  consenting  Protectonhip 
will  belong  to  the  person  who  would  have  been  compe-  the  old  tenancy 
tent  to  make  a  tenant  to  the  praecipe ;  but  competency        *  ^"^  ^' 
to  make  such  a  tenant  affords  no  criterion  (except  in 
certain  special  cases  to  be  presently  considered)  for  as- 
certaining the  protector  of  the  settlement,  who,  instead 
of  being  a  mere  technical  creature,  like  the  maker  of  the 
tenant  to  the  praecipe,  is  a  reasonable,  though  not  an 
accountable  (ss.  36,  37)  agent. 

By  the  old  law,  a  tenant  in  tail  in  remainder  expectant  Admission  of 

7«Ai«j  •«•  tenant  for  a 

upoii  an  estate  less  than  ireehold  was  competent  m  him-  ohattei  interest 
self  to  make  a  valid  tenant  to  the  praecipe,  and  conse-  torshipf  "*^" 
quently  the  owner  of  such  an  inferior  estate  was  not  in- 
vested with  any  controlling  power.  In  that  respect,  the 
protectorship  established  by  the  legislature  does  not 
conform  to  the  old  law.  Thus,  if  lands  were  settled 
upon  A.  (beneficially)  for  a  term  of  ninety-nine  years,  if 
he  should  so  long  live,  with  remainder  to  B.  for  the  life 
of  A.,  upon  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  first  and  other  sons  of  A.  successively 
in  tail,  the  concurrence  of  B.,  living  A.,  would  have  been 
requisite  to  enable  the  first  son  of  A.  to  suffer  a  valid 
recovery;  while  the  concurrence  of  A.  would  have  been 
wholly  unnecessary  for  that  purpose.  But,  under  the 
same  circumstances,  the  new  law  requires  the  consent  of 
A. ;  dispensing  with  the  concurrence  of  B.  And  it  is 
material  to  observe,  that  if  no  estate  of  freehold  should 
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CTiAyTBK  ▼.    be  standing  before  the  estate  tail  of  the  first  son  of  A., 

still  the  consent  of  A.  would  be  requisite^  although  under 

the  old  law  the  first  son  would  then  have  been  able  by 

his  unassisted  act  to  defeat  the  settlement. 

The  office  of         So,  the  taker  of  a  prior  estate,  being  protector,  is  coeh 

Eltenr^^^  but  tinued  in  office  notwithstanding  the  total  and  absolute 

Um iffTorMtate.  alienation  of  his  estate  (s.  22),  whether  by  his  own  act 

or  by  operation  of  law.  Thus,  if  the  limitation  be  to  A. 
for  life,  remainder  to  B.  for  life,  remainder  oyer  in  tail, 
although  A«  should  voluntarily  alien  his  life  estate  abso^  ^ 

lutely,  or  should  become  bankrupt  or  insolvent,  he  would 
continue  to  be  protector  for  his  life,  provided  his  quon- 
dam estate  continued  to  subsist;  but,  if  that  estate 
should  merge  or  be  surrendered,  or,  it  is  presumed,  d^ 
termine  by  forfeiture,  A.  would  cease  to  be  protector,  « 

Thus,  if  the  life  estates  of  A.  and  B.  were  to  be  conveyed 
to  the  same  person,  the  life  estate  of  A.  would  be  extinct,  * 

and  his  office  would  consequently  cease — ^assuming  the 
estates  to  be  both  legal,  so  that  the  beneficial  interest 
could  not  be  distinctly  contemplated,  for  otherwise  they 
might  subsist  in  conjunction.  If,  therefore,  A.  should 
have  disposed  of  his  life  estate,  it  would  not  be  enough 
to  procure  his  consent  zmthout  having  ctsceriained  that  i 

such  estate  is  Mtually  subsisting  ;  and  it  would  be  in  the 
power  of  the  legal  owner  for  the  time  being  of  that  es* 
tate,  by  Ai«  act  or  default,  to  deprive  A.  of  the  protector* 
ship  and  promote  B.  to  the  office. 
AUenees,  fte.  The  act  excIudcs  from  the  protectorship  representa- 
?e  office.   ^   tives,  both  real  and  personal,  bare  trustees,  dowresses, 

and  lessees  under  leases  at  a  rent,  as  well  as  alienees  (ss, 
22,  26,  27,  28),  subject  to  the  savings  (ss.  29  &  30),  in  ^ 

regard  to  trustees  and  alienees,  to  be  noticed  in  the 
sequel. 
Where  in  et^        But  an  estate  by  the  curtesy  in  respect  of  the  estate 
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tail,  or  of  any  prior  astate  created  by  the  settlement,  as    cbaftee  ▼. 
well  as  a  resulting  use  or  trust  to  or  for  the  settlor,  is  to  *»*•  ^  ^«  ^^ 

^  tesy,  or  by  re- 

be  deemed  a  prior  estate  under  the  settlement,  with-  iuitiDgaieor 

^     ,  ,      .  tnut,  may  eon- 

in  the  contemplation  of  the  clause  appointmg  a  protector  f«r  the  office, 
(s.  22).    With  respect  to  the  case  of  a  resulting  use,  it 
was  certainly  proper  to  provide  for  it  (i)^  though  it  may 
be  difficult  to  maintain,  consistently  with  principle,  that 
the  use  can  ever  result  for  a  particular  estate  (k). 

The  prior  estate  constituting  a  protector  may  be  an  The  prior  es- 
estate  of  inheritance,  in  tail  or  even  in  fee.     Thus,  where  tuthig  the  pro- 

tector  niAv  he 

land  is  limited  to  A.  in  tail,  remainder  to  B.  in  tail,  re-  an  estate  of  in- 
mainder  over,  A.  is  the  protector  (/).  So,  where  land  is  *"  °^' 
limited  to  several  as  tenants  in  common  in  tail,  with  cross 
remainders  between  them  in  tail,  each  is  protector  as  to 
the  share  of  which  he  is  seised  in  possession,  and  the 
co-tenants  cannot,  without  his  consent,  enlarge  the  es« 
tates  tail  which  they  take  under  the  cross-remainders  into 
estates  in  fee-simple,  as  against  those  in  remainder  or 
reversion  after  such  estates  tail.  Again^  if  the  land  were 
limited  (of  course,  by  way  of  use  or  of  devise)  to  A.  in 
fee,  and  in  the  event  of  his  death  without  leaving  issue 
then  living,  to  B.  in  tail,  remainder  over,  A.  would  be 
the  protector^  and  his  consent  would  be  requisite  to  en- 
able B.  to  convert  his  contingent  executory  estate  tail 
into  a  contingent  executory  fee. 

This  point,  however,  may  be  thought  to  require  some  Reasons  in 
further  examination.  It  is  clear  that,  under  the  old  iMtp^rop^itio^n. 
law,  where  A.  was  tenant  in  tail  in  possession,  remain- 
der to  B.  in  tail,  remainder  over,  B.  could  not  have  bar- 
red the  remainder  over  without  the  concurrence  of  A.  in 
making  a  tenant  to  the  praecipe.  There  is  nothing  in 
the  spirit  or  plan  of  the  act  which  negatives  an  intention 

(t)   See  Pybui  ▼.  Mit/ord,  1         (/)  See  In  re  Btewiii,  S  MyliM 
Tentr.  372.  &  K.  250. 

{k)  Post,  lUoftrations,  11.  s.  2. 
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CHAPTER  y.  on  the  part  of  the  legislature  to  regulate  the  check  in 
this  respect  by  analogy  to  the  old  law^  nor^  consequently, 
any  ground  for  confining  the  words  ^^  any  greater  estate 
prior  to  the  estate  tail,**  in  the  clause  (s.  22)  which  in- 
stitutes the  office  of  protector,  to  a  particular  estate  less 
than  an  estate  tail  or  than  a  base  fee  derived  out  of  an 
estate  tail.  If  such  a  restrictive  construction,  which 
would  certainly  do  violence  to  the  natural  import  of  the 
words,  were  adopted,  it  would  follow  that,  where  the 
issue  male  of  a  deceased  elder  son  is,  according  to  the 
ordinary  course  of  settlements  in  great  families,  tenant 
ill  tail  in  possession,  with  remainder  to  a  second  son  for 
life,  with  remainder  to  the  issue  male  of  such  second  son, 
with  remainders  over,  and  the  issue  male  in  possession 
happens  to  be  a  lunatic,  without  issue  male,  or  the  mo- 
ral probability  of  issue,  the  issue  male  of  the  second  son 
might,  on  attaining  twenty-one,  defeat  the  settlement 
and  sell  the  family  estate,  subject  only  to  the  estate  for 
life  (in  effect)  of  the  lunatic,  and  the  estate  for  life  of  the 
second  son,  without  any  consent  whatever ;  for  the  second 
son  would  not  be  protector,  as  the  clause  (s.  28)  which, 
in  certain  cases,  confers  the  office  on  the  owner  of  a  pos- 
terior estate,  would  have  no  application  to  the  supposed 
case.  Any  dicta  (m)  tending  to  a  contrary  conclusion 
must,  it  is  conceived,  be  regarded  as  inadvertent.  It  is 
important  to  mark  every,  the  slightest,  deviation  from  a 
sound  construction,  for,  as  the  act  is  not  made  up  of  in- 
sulated sections,  but  composes  a  regular  system,  any  dis- 
turbance of  a  single  member  may  lead  to  extensive  and 
irremediable  derangement.  The  act  should  be  well  con- 
sidered and  appreciated,  as  a  whole,  before  the  effect  of 
any  part  is  judicially  declared. 
Provision  for  In  cascs  whcrc  several  estates  precede  the  estate  tail, 

IhM  OTe^prior  ai^d  where  the  person  who  would  be  the  protector,  but  for 

(m)  See  In  re  Wood,  3  Mylne  &  Cr.  266. 
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CRAPTBR  T. 


the  provisions  (ss.  26^  27)  for  excluding  lessees  at  a  rent^ 
dowresses^  bare  trustees^  heirs,  executors,  administrators,  e«tate,  and  the 

case  of  the  ex* 

and  assigns,  shall  stand  so  excluded,  the  protectorship  ciuaionofthe 
devolves  upon  the  person,  who,  if  the  estate  ordinarily 
conferring  the  privilege  did  not  exist,  would  be  the  pro- 
tector (s.  28).  Thus,  lands  are  settled  upon  A.  for  life, 
with  power  to  lease  for  lives  or  for  years  determinable 
on  lives,  with  remainder  in  tail,  with  remainder  over ; 
A.  leases  under  the  power  to  B.  for  life,  or  for  ninety- 
nine  years  determinable  on  life,  reserving  rent ; — ^here, 
according  to  the  principles  on  which  appointments 
operate  (n),  the  estate  of  B.  inserts  itself  in  the  settle- 
ment prior  to  the  estate  of  A. ;  but  the  protectorship  is, 
by  this  clause,  denied  to  B.,  and  conferred  on  A.  Care 
must  be  taken  not  to  confound  cases  in  which  the  prior 
estate,  conferring  the  protectorship,  has  merely  passed 
from  the  original  owner  to  an  assignee,  (of  which  an  exr 
ample  is  given  in  a  previous  paragraph  (o) ),  with  cases 
falling  under  this  provision;  for  though  the  assignee 
would  be  excluded  by  one  (s.  27)  of  the  enactments  to 
which  this  provision  refers,  yet  the  original  owner  would 
continue  to  be  protector. 

But  if  lands  were  limited  to  A.  for  the  life  of  B.,  re-  Certain  caeeB 
mainder  to  C.  for  life,  remainder  to  D.  in  tail,  remainder  par  auter  Tie 
over,  and  A.  should  die,  or  alien  and  die,  living  B.  and 
C,  then,  as  the  representative  or  alienee  of  A.  would  be 
excluded,  the  office  would  be  cast  upon  C. ;  but  if  C. 
were  dead,  then,  though  B.  were  living,  the  remainder 
over  would  cease  to  be  protected,  and  D.  might  bar  it  at 
pleasure  (/)).  Where  the  first  estate  is  limited  bene- 
ficially to  A.  and  his  heirs  for  the  life  of  B.,  and  A.  dies, 
living  B.,  it  is  clear  that  the  office  must  either  pass 
on  to  the  owner  of  the  next  prior  estate,  or  cease ;  but 

(»)  Vide  post.  Vol.  2,  n.  to  Prec.  No.  15.       (o)  Ante,  170. 
(p)  See  2  Sngd.  V.  &  P.  10th  ed.  295,  296. 
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tfAAMTfeS  y. 


ProTirion  for 

the  CAM  of  A 

married  wo- 


ofer caset  of 
incapacity. 


it  ill  ti6t  do  cleaf^  perhaps,  how  the  act  would  operate 
if  the  estate  of  A.  were  a  legal  estate,  limited  to  him  in 
trust  for  B. — whether  the  equitable  estate  of  B.,  emanat* 
ing  from  the  legal  estate  of  A.,  (who,  as  a  bare  trustee, 
is  excluded  (s.  27)),  can  be  considered  as  the  next  prior 
estate,  for  the  purpose  of  conferring  the  office.  The 
conclusion  drawn  {q),  and,  it  should  seem,  correctlj 
drawn,  is,  that  A*,  the  equitable  owner,  takes  the  of^ 
fice,  in  substitution  of  the  legal  tenant^  not,  however, 
mider  this  section,  but  by  the  result  of  the  previous 
general  enactment  (ss.  22,  27).  In  fact,  the  legal  estate 
of  A.,  and  the  equitable  estate  of  B.,  are  not  several 
prior  estates,  within  the  meaning  of  the  provision  which 
institutes  the  office  of  protector  (s.  22),  as  controlled  bj 
the  excluding  provision  (s.  27),  for  the  latter  provision 
strikes  A.,  the  bare  trustee,  out.  of  the  case,  and  conse* 
quently  strikes  the  case  itself  out  of  the  section  (s.  28) 
tinder  consideration. 

Where  the  estate  conferring  the  protectorship  is  limit- 
ed to  a  married  woman,  the  husband  and  wife  are  jointly 
protectors,  as  one  owner,  unless  the  estate  be  settled  to 
the  separate  use  of  the  wife,  in  which  case  she  is  sole 
protector  (s.  24). 

Cases  may  occur  in  which,  either  the  office  of  protector 
is  vacant,  although  a  prior  estate  adequate  to  constitute  a 
protector  is  subsisting,  or  the  protector  is  rendered  in- 
competent to  exercise  his  functions.  Such  cases  are  pro* 
tided  for  (ss.  33,  48)  by  vesting  the  office  in  the  Lord 
Chancellor,  or  the  Lord  Keeper  or  Commissioners  of  the 
Great  Seal,  or  other  person  or  persons  intrusted  with 
the  care  of  lunatics,  where  the  protector  is  a  lunatic  (r) ; 
and  in  the  Court  of  Chancery,  where  the  protector  is 
convicted  of  treason  or  felony,  or,  not  being  the  owner 

{q)  2  dngd.y.  &P.  10th ed. 295.     onto  in  tafl,  see  In  re  Starlne,  3 
(r)  As  to  lesses  by  hxDB&t  ten-     Myln6  ft  K.  247. 
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of  a  prior  estate,  is  an  infant,  or  it  is  not  known  whethet  aBArm  r. 
he  be  living  or  dead ;  and  where  the  settlor  declares  that 
the  person  who,  as  owner  of  a  prior  estate,  would  he 
protector,  shall  not  be  protector  (s«  33),  and  does  not 
appoint  a  protector  (s.  32) ;  and  where,  from  any  other 
cause,  there  shall,  notwithstanding  the  existence  of  a 
prior  estate  su£Bcient  to  constitute  a  protector,  be  no 
protector.  As  to  the  principles  by  which  the  public 
functionary  is  to  be  gnided  in  the  exercise  of  his  power 
of  consenting,  the  act  is  silent ;  but  it  may  be  collected 
from  the  decisions  on  applications  to  the  Lord  Chancel'- 
lor  in  the  case  of  lunatic  protectors  (/),  that  the  power 
should  be  exercised  witii  a  view  rather  to  support  and 
carry  out  the  intention  of  the  settlement,  as  by  resettling 
the  estate  on  the  marriage  of  a  son,  than  to  disappoint 
any  of  its  objects,  much  less  to  defeat  its  main  poT'- 
pose  by  simply  facilitating  alienation.  The  attention  of 
the  Lord  Chancellor  does  not  appear  to  have  been  di* 
rected  to  the  analogous  cases  (t)  in  which  equity  has 
assumed  a  discretionary  power  of  directing  trustees  to 
destroy  contingent  remainders,  and  which  might,  it  is 
conceived,  have  been  cited  as  furnishing  the  general  prin- 
ciples«  In  short,  the  judge  represents  the  head  of  the 
fiunily,  and  is  bound  to  consider  what  a  doe  regard  for 
its  interests,  viewed  in  connexion  with  the  apparent  de*- 
sign  of  the  settlement,  requires  or  forbids. 

From  the  delicate  duty  just  adverted  to,  the  judiea^  Power  to  ap- 
tore  may,  however,  be  relieved,  iinr  the  act  enables  (s«  32)  ^Tor  pj^ 
the  settlor,  not  only  to  appoint  any  person  or  persons  in  ^^ 
esse,  (exclusive  of  aliens),  not  exceeding  three,  whether 

(«)  Grant  v.  Tea^  3  Mylne  ft  1   P.  Wms.  53^;    Tawmend  v. 

K.  245;  In  re  BUmti,  Id.  250;  LawUm,  2 P.  Wms.  379;  BymmK9 

In  re  Newman,  2  Mylne  &  C.  H2.  ▼.  Tattam,  1  Atk.  613;  Barnard 

(t)  Frewin  y.  Charlton,   1  £q.  y.  Large,  Amb.  774, 
Ab.  3B6;    WhwingUm  y,  Foley, 
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cHAFTBi  V.  taking  an  interest  under  the  settlement  or  not,  to  the  of- 
fice of  protector,  but  also,  by  means  of  a  power,  to  be  in- 
serted in  the  settlement,  of  nominating  to  vacancies,  to 
continue  the  protectorship  in  any  person  or  persons  in 
esse,  not  exceeding  three,  for  the  whole  or  any  part  of 
the  period  for  which  the  office  would  have  endured  by 
force  of  the  limitation.  The  person  who,  in  respect  of 
the  prior  estate,  would  ordinarily  be  the  sole  protector, 
may  be  appointed  one  of  the  special  protectors,  and,  if 
so  appointed,  will,  unless  there  be  a  direction  to  the  con- 
trary, continue  protector,  after  the  death  or  resignation 
(by  deed)  of  the  rest,  until  further  appointment.  It  is 
presumed  that  the  words  in  esse,  where  they  first  occur, 
are  to  be  taken  with  reference  to  the  execution  of  the 
settlement,  and,  where  they  last  occur,  to  the  period  of 
nomination. 
Certain  cases  in  From  teudemess  to  vested  rights,  the  protectorship  is 
te^raWpSw"  qualified  by  a  saving  of  the  old  law  in  the  following 
aspect  to  the    specified  cases. 

—where  the  !•  Where,  ou  or  before  the  31st  December,  1833,  an 

Uen^diw^ed    estote  Under  a  settlement  shall  have  been  disposed  of,  the 
of^foretgiTen  p^rgou  who,  in  respcct  of  such  estate,  would  have  been 

the  person  to  make  a  tenant  to  the  praecipe,  for  suffering 
a  comnion  lecovery  of  the  lands  entailed  by  such  settle- 
ment, is,  during  the  continuance  of  the  estate,  to  be  the 
protector  (s.  29).  The  effect  of  this  section^  which  con- 
templates a  case  of  very  frequent  occurrence  in  practice, 
cannot  be  precisely  collected  without  attentively  con- 
sidering it  in  connexion  with  the  twenty-seventh  and 
thirty-first  sections.  The  first  observation  which  arises 
upon  it  is^  that  its  operation  is  confined  in  terms  to  the 
case  of  an  estate  created  by  the  same  instrument  which 
creates  the  estate  tail ;  so  that,  in  the  case  of  a  convey- 
ance to  A.  for  life,  followed  by  a  settlement  of  the  rever- 
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sion  on  B.  in  tail,  and  by  an  alienation  by  A.,  on  or  be-  chaftbr  t. 
fore  the  31st  of  December,  1833,  of  his  life  estate  to  C, 
though  C.  would  have  been  the  person  to  make  the 
tenant,  he  would  not  be  the  protector.  This  appears  to 
be  consistent  with  the  plan  of  the  act,  which  contains  no 
provision  under  which  A.,  if  he  had  retained  his  estate, 
would  be  the  protector.  The  proposition  (u)  that,  in  re- 
spect of  settlements  prior  to  the  1st  of  January,  1834,  the 
act  requires  the  concurrence  of  the  same  person,  as 
protector,  who  would  have  been  a  necessary  party  for 
making  a  tenant  to  the  praecipe,  must  not,  therefore,  be 
taken  without  considerable  qualification.  But  if  the  es- 
tate for  life  and  the  estate  tail  were  created  by  the  same 
settlement,  then  C.  would  be  the  protector. 

Under  the  old  system,  it  often  happened  that  a  tenant  —by  « tenant 
in  tail  aliened  without  effectually  barring  the  entail  and  re- 
mainders, and  that  he,  or  the  issue  in  tail,  afterwards  con- 
sented to  perfect  the  title  by  a  recovery.  In  these  cases, 
it  was  generally  necessary  that  the  alienee,  as  having 
the  legal  freehold,  should  join  in  making  the  tenant. 
It  should  seem  (for  the  words  '^  estate  under  a  settle- 
ment," are  not,  perhaps,  free  from  ambiguity  (x))  that  the 


in  tail; 


(u)  Coote's  Law  of  Mortgage, 
2nd  ed.  240;  and  see  9  Jarm. 
Convey.  409,  n. 

(x)  This  point  arose  in  Corrall 
y.  Cattell,  4  Mee.  &  Wels.  734, 
(and  see  Cattell  y.  Corrall,  3  Y. 
&  C.  413),  where  A.,  tenant  in 
tail,  conveyed  in  1817  to  B.  for 
the  life  of  A.,  upon  certain  trusts. 
The  decision  turned  upon  another 
point,  (which  is  now  before  the 
House  of  Lords),  but  the  impres- 
sion of  the  Court  seemed  to  be 
that  B.  was  not  protector.    Of 

VOL.  1. 


five  counsel  whose  opinions  were 
taken«  three  (including  two  of  the 
Real  Property  Commissioners) 
also  thought  that  B.  was  not,  while 
two  (of  whom  Mr.  Preston  was 
one)  thought  that  B.  wa«protector. 
The  act  is  not  fairly  chargeable 
with  that  degree  of  obscurity  which 
this  conflict  of  opinions  supposes. 
The  clauses,  when  construed  with 
due  attention  to  the  scheme  of  the 
act,  warrant  the  conclusion  that  B. 
was  protector. 


N 


178 


•HAvrmi  ▼. 


—to.  a  bare 
trustee. 


OF   THE   NEW   STATUTES 

consent  of  the  alienee,  whether  of  a  base  fee  or  of  any 
less  estate  of  freehold,  derived  out  of  the  estate  tail  an- 
tecedently to  the  1  st  of  January,  1 834,  would  still  be 
necessary  under  the  provision  in  question,  by  which,  it  is 
conceived,  the  legislature  intended  to  regulate  the  new 
system,  up  to  a  given  period,  by  analogy  to  the  principle 
of  the  old  law,  so  as  to  avoid  any  disturbance  of  existing 
rights,  beyond  that  which  would  necessarily  be  caused  by 
changing  the  mode  of  assurance  {y).  But  where  there 
has  been  an  alienation  posterior  to  that  date,  the  tenant 
or  issue  in  tail  may  perfect  the  title  without  the  consent 
of  the  alienee. 

Another  case,  to  which  attention  should  be  directed, 
as  it  is  not  uncommon,  is  that  of  an  estate  under  a  set* 
tlement,  disposed  of  before  the  1st  of  January,  1834, 
having  become  vested  in  a  bare  trustee,  who,  as  well  as 
an  heir,  executor,  administrator,  and  assign,  is,  by  a  pre- 
vious clause  (s.  27)  excluded  from  the  protectorship ; 
but  subject,  as  to  bare  trustees,  to  an  exception  of 
^'  the  case  thereinafter  provided  for  (s.  31)  of  a  bare 
trustee,  under  a  settlement  made  on  or  before  the 
3\st  day  of  December,  1833;" — though,  in  fact,  the 
only  case  ''thereinafter  provided  for"  is  that  of  a  bare 
trustee  under  a  settlement  made  "  before  the  passing  of 
the  act,**  The  excluding  clause  creates  some  difficulty ; 
but  the  correct  conclusion  seems  to  be,  that  a  person,  in 
whom  an  estate  disposed  of  before  the  1st  of  January, 
1834,  is  vested  as  a  bare  trustee,  would  be  the  protector 
under  the  twenty-ninth  section,  which,  standing  substan- 
tively, embraces  the  case,  and  which  the  twenty-seventh 
section  cannot  partially  control,  nor,  (extending  as  it 
does  to  assigns,  as  well  as  to  bare  trustees,  heirs,  exe- 
cutors, and  administrators),  wholly  over-ride,  without  vir- 
tually expunging. 

(y)  A  recoverj  could  not  haye  been  suffered  in  yacation. 
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2*  So,  if  any  person  having,  on  or  before  the  Slrt  of    cwAPtKii  v. 
December,  1 833,  disposed  of  a  remainder  or  reversion  in  ^^\^^f  *  "■ 

^  mamder  or  re- 

fee,  would  yet,  under  the  general  provisions  of  the  act,  ^^^^^"gj 
be  the  protector,  then  the  person  who  would  have  been  ofbeforoagi?ea 
the  person  to  make  the  tenant  to  the  prsscipe  is,  during 
the  continuance  of  the  Estate  which  would  have  conferred 
the  right  to  make  the  tenant,  declared  to  be  the  pro^ 
tector  (s.  30).  If,  therefore.  A.,  tenant  for  ninety-nine 
years  determinable  on  his  death,  (which  species  of  chat- 
tel interest  would  be  sufficient  to  constitute  him  the  pro-^ 
tector),  with  remainder  to  B.  for  life,  (who,  or  whose 
assign,  as  having  the  first  estate  of  freehold,  would  have 
been  the  person  to  make  thd  tenant),  with  remainder 
to  C.  in  tail,  with  remainder  or  reversion  to  A.  in  fee, 
should  have  aliened  his  (A.'s)  remainder  or  reversion  on 
or  before  the  31st  of  December,  1833,  then  B.  and  his 
assigns  would,  during  the  subsistence  of  his  life  estate, 
enjoy  the  office  of  protector ;  otherwise  A.  would,  as  the 
act  expressly  anticipates,  have  been  "  enabled  to  concur 
in  the  barring  of  the  remainder  or  reversion "  which  he 
himself  had  aliened  (z). 

In  each  of  the  preceding  cases^  partial  alienations  or 
dispositions  (as>  for  a  derivative  interest,  or  by  way  of 
mortgage)  are  within  the  scope  of  the  saving. 

3.  Again,  where,  under  any  settlement  made  before  Whewthc 

1  •#»!  1  t  -111"!  freehold  is  in  a 

the  passmg  of  the  act,  the  person  who  would  have  been  bare  tmstee 
the  person  to  make  the  tenant  for  suffering  a  common  ment  made  be', 
recovery,  for  the  purpose  of  barring  an  entail  under  such 
settlement,  shall  be  a  bare  trustee,  such  person  is,  during 
the  continuance  of  the  estate  conferring  on  him  the  right 

{z)  Bat  the  pnustitionor  is  pro*  31st  of  Deeember,  1833,  might  ia 

perly  captioned  that,  as  this  pro-  snbstaaoe  resell  his  remainder  or 

vision  is  not  prospective.  A.,  if  the  reversion.  2  Sugd.  V.  &  P.  10th 

alienation  were  subsequent  to  the  ed.  284;  see  Id.  298. 

n2 


180 


OF   THE   NEW   STATUTES 


CHAPTER  T. 


— ^whether  tlie 
proyision  ia 
confined  to  an 
estate  under 
the  tame  set- 
tlement which 
creates  the  en- 
taiL 


to  make  the  tenant,  to  be  the  protector  (s.  31).  It  is 
observable,  that  the  twenty-seventh  section  refers  pro 
spectively  to  the  provision  in  question,  as  ''the  case 
hereinafter  provided  for,  of  a  bare  trustee  under  a  settle- 
ment made  on  or  before  the  3\st  of  December,  1833;** 
but  it  is  apprehended  that  the  terms  of  this  reference 
would  not  be  of  force  to  control  the  subsequent  enact- 
ment. Consequently,  where,  before  the  passing  of  the 
act,  lands  have  been  limited  to  the  use  of  A.  for  the  life 
of  B.,  in  trust  for  B.,  with  remainder  to  C.  in  tail,  with 
remainder  over,  the  protectorship,  which,  under  the  ge- 
neral provisions  of  the  act,  would  have  belonged  to  the 
beneficial  owner  (B.),  will  reside  in  A.  or  his  assigns  (a). 
It  has  been  suggested,  that  the  clause  under  considera- 
tion does  not  adopt  the  distinction  between  the  old  and 
the  new  law  drawn  by  the  general  provision  of  the  act 
in  regard  to  the  protectorship,  which  provision  is  con- 
fined to  cases  where  the  prior  estate  and  the  estate  tail 
are  created  by  the  same  settlement ;  but  that,  "  in  re- 
gard to  settlements  made  on  or  before  the  3 1st  of  De- 


(a)  The  words  of  the  act  are, 
"that  where,  under  [t.  e.  medi- 
ately or  immediately]  any  settle- 
ment of  lands  made  before  the 
passing  of  the  act,  i}ke  person,  who, 
if  the  act  had  not  been  passed, 
would  have  been  the  proper  perwn 
to  make  the  tenant,  &c.,  shall  be  a 
bare  trustee,  such  trustee  shall,  du- 
ring the  continuance  of  the  estate 
conferring  on  him  the  right  to  make 
the  tenant,  &c.,  be  the  protector 
of  such  settlement,"  8.31.  The 
writer  had  conceived,  and  still 
conceives,  that,  as  under  ss.  29 
and  30,  so,  pari  roHane,  under  this 


section,  the  office  would  accompa- 
ny the  estate.  But  see  2  Sugd. 
V.  &  P.  10th  ed.  285,  298,  where 
it  is  said  that  *'  although  A.  were 
now  to  convey  his  legal  estate  to  B. 
or  to  C,  yet  the  estate  tail  and  re- 
mainders could  not  be  barred  with- 
out the  concurrence  of  A.  as  pro- 
tector." If  this  be  so,  we  have 
here  a  singular  compound  of  old 
rules  and  new  principles.  After 
A.'s  conveyance,  he  would  have 
ceased  to  be  the  proper  person,  and 
B.  or  C.  would  have  become  the 
proper  person  to  make  the  tenant. 


RELATING  TO  REAL  PROPERTY.  181 

cetnber,  1833,  the  owner  of  the  immediate  freehold,  being  chaftrr  t. 
entitled  as  a  trustee,  is  constituted  the  protector,  whe- 
ther, as  it  should  seem,  such  freehold  were  created  by  the 
same  instrument  as  the  estate  tail  or  not  (6)."  We 
may  observe,  however,  that  the  word  "  settlement,**  is 
defined  (s.  I)  to  mean  an  assurance  by  which  lands  are 
entailed  or  agreed  to  be  entailed;  that  the  relative 
"such**  Q'siich  settlement  **)  does  seem  expressly  to  con- 
fine the  provision  in  question  to  the  case  of  an  estate 
tail  created  by  the  same  settlement  which  creates  the 
bare  trust  estate,  and  that  it  does  not  appear  to  have 
entered  into  the  design  of  the  legislature,  even  in  matters 
referred  to  the  previous  law,  to  pursue  the  analogy  to  that 
law  throughout.  It  must  be  confessed,  however,  that  the 
partial  admission  of  the  old  rules  is  productive  of  some 
perplexity,  and  may  occasion  serious  errors  in  practice. 

We  have  seen  that  the  protectorship  is  a  personal  pri-  oeneni  result 
vilege,  neither  transferable  to  assigns,  nor  transmissible  MTii^ofUie 
to  representatives  (s.  27) ;  whereas  the  capacity  of  ^ 
making  a  tenant  to  the  praecipe  was  inherent  in  the 
seisin  of  the  freeholder  for  the  time  being.  Now,  the 
clauses  in  question  are  adapted,  it  is  conceived,  to  save 
entire,  in  the  particular  cases  to  which  they  apply,  the 
principle  of  the  law  in  regard  to  common  recoveries,  by 
annexing  the  new  office  to  the  ancient  freehold.  It  is 
almost  superfluous  to  add,  that,  in  none  of  the  instances 
adduced,  would  the  person  holding  the  office  be  compel- 
lable to  consent.  These  provisions  have  been  noticed 
thus  particularly,  as  well  because  they  must  for  many 
years  to  come  exert  considerable  practical  influence,  as 
because  they  afford  a  striking  illustration  of  the  ob- 
servation with  which  we  set  out,  that  a  correct  under- 
standing of  the  learning  and  practice  of  common  reco- 
veries is  essential  to  the  sound  exposition  and  safe  ap- 

(b)  9  Jann.  Cony.  409,  n. 
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an  abstract  of  title  some  fifty  years  hence,  (if,  notwith- 
standing another  recent  law  (c),  posterity  should  be  per- 
mitted to  look  so  far  back  into  the  transactions  of  their 
ancestors),  it  may  be  neoessary  for  the  conveyancer  to 
come  prepared  with  a  knowledge,  first,  of  the  doctrines 
in  regard  to  the  making  of  a  tenant  to  the  writ  for  suf- 
fering a  common  recovery ;  secondly,  of  the  new  system 
of  protection,  considered  as  partially  based  upon  analogy 
to  those  doctrines, — its  limited  extent  and  duration ; 
and,  thirdly,  (whether  laisitkf  or  not  must  depend  upon 
the  course  of  legislation),  of  the  new  system  of  protection, 
considered  as  based  upon  principles  peculiar  to  itself. 
The  protector  lu  cQmpariftg  the  ucw  system  ^ith  th^  old,  it  should 
not^i^quircd  to  ^^^  ^  forgotteu,  that,  in  or^er  to  make  a  tenant  to  the 

praecipe,  the  freeholder  was  obliged  to  depart  with  the 
immediate  fireehold  to  a  i^trangar — a  step  often  attended 
with  inconvenience  in  practice.  $ut  the  protector  need 
only  coment,  and  there  is  consequently  no  disturbance  of 
his  estate.  Thus,  where  the  limitations  are  to  A.  for  life, 
remainder  to  the  first  son  of  A.  in  tail,  remainder  over, 
if  it  be  ^shed  to  acquire  the  fee-simple  in  remainder 
immediately  expectant  on  the  limitation  for  life,  without 
afibcting  that  limitation,  the  first  son,  with  the  consent 
of  A.,  will  convey  to  a  third  person  to  the  use  of  the 
first  son  in  fee,  or  to  any  other  uses  which  may  bo 
agreed  upon,  leaving  the  life  estate  wholly  untouched. 
On  the  other  hand,  if  it  be  wished  to  put  an  e^d  to  the 
existing  settlement  in  toto,  then,  of  course^  A.  will  not. 
merely  consent,  but  will  concur  with  his  son  in  the  con- 
veyance. After  having  stated,  indeed,  that  (except  in 
the  special  cases  already  considered,  ss.  29,  30„  31)  the 
office  may  continue  although  the  estate  has  been  abso- 
Uitely  aliened,  provided  the  estate  be  still  subsisting,  it 

(c)  Statute  of  LimitatioiM,  S  &  4  Will.  4,  c.  27,  post. 
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was  hardly  necessary  to  observe,  that  bare  consent  satis-    chapter  y. 
fies  the  purposes  of  the  act. 

The  discretion  of  the  protector  is  declared  absolute  in  The  irreaponn- 
every  case ;  his  office  not  fiduciary,  and  his  conduct  m  protector. 
no  wise  impeachable  or  examinable  in  equity  (sff«  36, 
37).  He  msLj,  therefore,  make  what  bargain  he  pleases 
with  the  tenant  in  tail ;  but  an  agreement  on  his  part 
with  the  remainder-man  or  reversioner,  or  any  other 
person,  to  withhdd  his  consent,  would  be  void  (s.  36). 
Where,  however,  the  estate,  in  respect  of  which  the 
office  exists,  is  a  bare  trust  estate  (s.  31),  it  b  appre* 
bended  that  a  Court  of  Equity  would  not  allow  the 
protector  to  make  his  power  of  consenting  a  source  of 
profit  to  himself. 

The  assurance  of  the  tenant  in  toil  may  be  so  made  as  Effect  of  mort^ 

i»i  gfigee,  and  other 

to  effect  (s.  15)^  and  the  consent  of  the  protector  may  dispositions  for 
be  so  given  as  to  authorize  (s*  43),  only  a  partial  aliens  pose,  by  tenant 
atian ;  whereas  a  tenant  in  tail,  suffering  a  recovery 
with  effect,  necessarily  acquired  the  fee-simple  absolute, 
although  not  desiring^  perhaps,  a  total  destruction  of  the 
settlement.  But,  with  reference  to  this  point,  the  act 
contains  a  special  and  rather  singular  provision  (s«  21). 
It  is  well  known  that,  by  construction  of  equity,  mort- 
gages and  other  dispositions  for  a  limited  purpose,  how- 
ever extensive  and  absolute  in  point  of  law,  merely  draw 
out  the  quantum  of  interest  requisite  to  accomplish  the 
particular  object,  leaving  the  unexhausted  interest  to  re- 
mit according  to  the  fcMrmer  ownership.  The  adt,  how- 
ever, attributes  to  such  dispositions  the  effect  of  an  abso- 
lute bar  in  equity,  as  well  as  at  law,  to  the  extent  of  the 
e^ate  created,  except  that  where  the  disposition  creates 
only  *'  an  estate  pur  auter  vie  or  for  years  absolute  or 
determinabfe,"  or  creates  "  an  interest,  charge,  lien,  or 
incumbrance,"  without  limiting  a  term  or  other  greater 
estate,  its  effect,  as  a  bar  in  equity,  is  restrained  to  the 
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particular  purpose ;  and  this  enactment  is  not  controlla^ 
ble  by  any  declaration  or  implication  of  a  contrary  inten- 
tion appearing  upon  the  deed  by  which  the  disposition  is 
efiected.  It  may  be  thought  that  it  would  have  tended  to 
uniformity  and  certainty^  if  the  effect  of  the  disposition 
of  a  tenant  in  tail  by  way  of  mortgage^  or  for  any  other 
limited  purpose^  had  been  referred  to  the  established  rule 
of  equity,  which,  as  in  the  instance  of  a  mortgage  by  the 
donee  of  a  power,  or  by  husband  and  wife  of  her  estate, 
makes  the  specific  intention  the  measure  of  the  substan- 
tial disposition  {d).  But  it  must  be  observed  that,  nei- 
ther at  law  nor  in  equity,  was  the  effect  of  a  fine  or  re- 
covery by  a  tenant  in  tail,  as  a  bar,  measured  by  the  de- 
clared purpose  of  the  assurance  (e). 
Distinction!  in       Accordiug  to  the  provisiou  in  question,  it  seems  that  a 

reffard to  partial  a       k     •       r  •      j.   •!  j*      ^  •  i*i*^ 

ahenationi  by    convcyaucc  to  A.  lu  tee,  or  m  tail,  or  for  his  awn  life,  to 
tenant  m  t ' .     ^jjg^^ ^  j^  limited  purposc,  as  by  way  of  mortgage,  or 

upon  trust  to  sell  for  raising  or  securing  a  gross  sum  or 
an  annuity,  (though  the  creation  of  an  estate  tail  for 
such  a  purpose  is,  of  course,  an  improbable  supposition), 
which  conveyance  would  in  equity  leave  a  beneficial  in- 
terest to  result  as  undisposed  of,  will  bar  ex  necessitate 
to  the  same  extent  as  if  the  equitable  purpose  had  been 
co-extensive  with  the  legal  alienation,  and  that,  there- 
fore, the  resulting  beneficial  interest  will  be  discharged 
from  the  entail ;  but  that  a  conveyance  to  A.  for  the 


(d)  JaeJuon  v.  Innei,  1  Bligh's 
Pari.  Rep.  O.  S.  123. 

{e)  When  the  uses  declared  of 
a  recoyerj  were  void,  the  resulting 
nse  was  in  fee-simple  and  not  in 
fee-tail.  Tanner  y.  Radford^  6 
Sim.  21.  [This  case  was  omitted 
to  be  cited  in  the  late  case  of  Doe 
T.  Rolfe,  8  Ad.  &  Ell.  650,  where 
the  court  directed  a  second  argu- 


ment upon  the  point — a  point 
on  which  real-property  lawyers 
were  long  since  agreed.]  So, 
when  a  tenant  in  tail  conveys,  un- 
der the  act,  to  A.  and  his  heirs, 
the  use,  if  undisposed  of,  results 
in  fee-simple,  unless  there  should 
be  a  non-consenting  protector,  in 
which  case  a  base  fee  only  would 
result. 
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Ufe  of  B.,  or  for  ninety-nine  years,  if  B.  shall  so  long  chapter  t> 
live,  or  for  a  term  of  one  thousand  years,  to  answer  a 
limited  purpose,  will  bar  to  the  extent  only  of  satisfying 
that  purpose,  and  that,  therefore,  the  resulting  beneficial 
interest  will  be  subject  to  the  entail.  So,  if  the  disposi- 
tion create  only  "  an  interest,  lien,  charge,  or  incum- 
brance," as  distinguished  from  an  ''estate,''  the  effect  will 
be  merely  to  let  in  such  interest,  lien,  charge,  or  incum- 
brance, without  otherwise  disturbing  the  entail.  In  ex- 
pounding this  clause,  it  must  be  borne  in  mind  that  a 
disposition  by  an  equitable  tenant  in  tail,  purporting  to 
create  an  estate,  though  not,  in  strictness,  creating  any 
estate  at  all,  is  within  its  purview.  The  words  ''in- 
terest, lien,  charge,  or  incumbrance,**  are  rather  indefi- 
nite, and,  as  the  act  most  expressly  requires  in  every 
case  a  formal  legal  assurance  (s.  40),  the  case  of  a  dis- 
position creating  an  "  interest,  lien,  charge,  or  incum- 
brance,** without  creating,  in  point  of  form  at  least,  an 
estate,  is  not  very  likely  to  occur.  Although  the  tenant 
in  tail  is  not  permitted  to  contradict  this  enactment  in 
terms,  yet  he  may  defeat  it  in  effect  by  resettling  the 
equity  of  redemption,  or  other  residuary  interest,  to  the 
former  uses. 

The  protectorship  is  defined  and  regulated  by  a  series  General  re- 

n  ,  •  marks  on  the 

of  enactments,  which,  as  well  from  the  variety  of  forms  ciaases  relating 
which  the  ownership  prior  to  the  estate  tail  is  capable  of  torship. 
assuming,  as  from  the  novelty  of  the  office  of  protector, 
may  possibly  be  productive  of  some  questions.  It  must 
be  observed,  however,  that  the  act  is  throughout  frdl  and 
explicit  in  its  language,  not  unfrequently  supplying  a 
commentary  on  its  own  provisions. 

Before  we  dismiss  this  head  of  entailed  estates,  it  is  Effect  of  assur- 

ance  by  tenant 

proper  to  observe,  that,  after  a.  tenant  in  tail  had,  by  in  tail  after 

having  barred 

levying  a  fine,  turned  his  estate  tail  into  what  is  de-  the  esute  tail, 
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but  not  the 
remainders; 


—by  beir  in 
tail,  lining  the 
ancestor; 


— by  heir  in 
tail  expectant, 
nudir  a  gift  to 
the  heirs  as 
purchasers; 


nominated  a  base  fee,  or,  in  other  words,  had  barred  the 
issue  in  tail,  without  having  barred  those  in  remainder 
or  reversion,  he  still  retained  the  bare  personal  privilege, 
which  descended  to  the  issue,  of  rendering  the  bar  com- 
plete by  being  vouched  in  a  recovery.  Now,  an  a&-  • 
surance  under  the  act  will  produce,  in  the  same  state  of 
the  title,  the  same  effect  (s.  19). 

But  in  two  instances,  material  to  titles,  the  law  is  al- 
tered. One  of  these  is  the  case  of  an  heir  expectant  in 
tail,  whose  fine  with  proclamations  (though  levied  in  the 
lifetime  of  the  ancestor)  would  have  barred  the  estate 
tail  in  the  event  of  its  devolving  upon  him,  or  upon  his 
issue  in  tail  (/),  but  whose  assurance  (made  in  the  life- 
time of  the  ancestor)  will  not  have  any  operation  under 
the  act  (s.  20). 

But  the  language  of  the  clause  which  denies  effect  to 
the  disposition  of  the  expectant  heir  in  tail,  does  not  ap- 
ply to  a  gift  under  which  the  heirs  are  purchasers  {g\  as, 
where  the  legal  freehold  is  limited  to  A.,  with  an  equit- 
able remainder  to  the  heirs  of  his  body,  or  the  converse, 
or  where  there  is  a  limitation  to  the  heirs  of  the  body  of 
A.,  who  takes  no  estate,  or  an  estate  less  than  freehold, 
for,  in  such  cases,  the  heirs  take  by  original  acquisition, 
and  not  '^  as  issue  inheritable  to  any  estate  tail."  In 
these  cases,  the  question  would  seem  to  be„  whether  a 
contingent  estate  tail  is  to  any,,  and  what  extent^  withis^ 
the  act ; — a  question  discussed  in  a  subsequent  part  of 
this  chapter.  Assuming  that  the  act  does  not  extend 
to  a  contingent  estate  tail,  where,  at  least,  the  object  is; 
not  '^  in  any  degree  ascertainable  before  the  contingency 
happens  (A),"  a  limitation  to  A.  and  his  heirs  (or  to  A., 


(/)  Shep.  Touch,  by  Prest.  21. 
(^)  See  3  &  4  WiD.  4,  c.  106, 
s.  4>  post. 


{h)  Feam.  Cont.  Rem.  8tb  ed. 
370.  But,  as  to  Ireland,  see  4  9$ 
5  Will.  4»  c.  92,  9.  22,  poit^ 
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hia  executors,  and  administrators)  for  the  life  of  B.,  in  chapter  v. 
trust  for  B.,  and  to  preserve  the  contingent  remainder, 
^th  remainder  (contingent)  to  the  heira  of  the  hody  of 
B.,  would  present  a  form  of  settlement  at  once  concise 
and  strict^  though  attended,  of  course,  with  the  incon* 
venience  of  preventing  thoae  &roily  arrangements  so  fre- 
quent on  the  coming  of  9ge.  or  the  marrying  of  a  first  son 
in  the  father's  lifetime. 

The  other  of  the  two  instances  in  which  the  law  —by  tenant  in 
has  heen  changed,  is  that  of  a  hase  fee,,  and  the  im«^  immediate  fee 
mediate  remamder  or  reversion  m  tee,  centring  m  the 
same  person.  The  Jine  of  a  tenant  in  tail,  having  the 
inunediate  remainder  or  reversion  in  fee  \sk  himself,  con« 
ferred  a  title,  founded  upon  the  remainder  or  reversion, 
and,  consequently,  hurthened  with  all  incumbrances  af-^ 
fecting  the  remainder  or  reversion ; — in  order  to  exclude 
the  remainder  ox  reversion,  a  recovery  was  necessary ;  but 
the  act  enlarges  the  base  fee  into  a  fee*simple,  to  the  ex-> 
elusion  of  the  remainder  or  reversion  (a.  39).     Thus,  (to  —with  exam- 

.  IN     •/•    A  •       pies  of  the  mer- 

put  a  case  which  sometimes  occurred),  if  A.,  tenant  m  gcrofabase 

,    .,  i»  ^1        •  T    4.  •     1  •  •       f<»e  under  the 

tail,  owner  of  the  immediate  remainder  or  reversion  m  old  law,  and  ita 
fee,  chained  hia  real   eata^te  wijth  legacies,  and  died,  undeTXTLw 
leaving  an  eldest  son  B.,  to  whom  the  remainder  or  re-  "" 
version  descended,  and  who  levied  a  fine  with  proclama- 
tions, then,  in  the  language  of  the  booksj^  the  estate  tail 
was  converted  Into  a  base  fee,  which  mei'ged  in  the  im* 
mediate  remainder  oir  revera^ion  in  &e,  thereby  reducing 
the  remainder  or  reversion  into  possession,  onei;^ed,  of 
course,  with  the  legacies;  whereas  the  recovery  of  B. 
would  have  subatituted  a  new  fee-simple  for  the  old  es- 
tate tail  and  old  remainder  or  reversion,  to  the  exclusion 
of  the  legatees.     The  efiect  of  B/s  assurance  under  the 
act  ia  assimilated  to  that  of  the  recovery.     So,  if  land 
were  limited  to  A^  for  life,  reonainder  to  B.  in  tail^  re-» 
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Effect  of  assnr- 
ftDces  by  tenant 
in  tail  under  the 
old  law,  and  un* 
der  the  new 
law,  stated  and 
compared. ' 


Under  the  old 
law; 

— ^by  recoTery; 


— ^by  fine  of  te- 
nant in  tail  in 
possession. 


mainder  to  B,  in  fee^  the  assurance  of  B.  (without  the 
concurrence  of  A.  (s.  34))  would  confer  a  perfect  title  to 
the  fee-simple  immediately  expectant  on  the  tenancy  for 
life^  by  the  expansion  of  the  estate  tail ;  but  if  the  land 
were  limited  to  A.  for  life,  remainder  to  B.  in  tail,  re- 
mainder to  C.  in  tail,  remainder  to  B.  in  fee,  the  as- 
surance of  B.,  unless  made  with  the  consent  of  A.,  the 
protector  (s.  34),  would  operate,  under  the  act,  to  confer 
a  title  to  only  a  fee  determinable  on  the  failure  of  issue 
in  tail  of  B.,  and,  independently  of  the  act,  to  pass  the 
ultimate  remainder  in  fee  ;  although,  if  C.  should  after- 
wards die  without  issue,  and  the  base  fee  and  the  remain- 
der in  fee  should  centre  in  the  same  person,  the  base  fee 
would  then  be  enlarged,  by  force  of  the  act,  into  a  fee- 
simple.  Indeed,  the  act  provides  generally  (s.  39)  for 
the  enlargement  of  the  base  fee,  whenever  it  shall  hap- 
pen to  be  united  with  the  immediate  remainder  or  rever- 
sion in  fee,  whether  the  base  fee  shall  have  been  created 
by  a  fine  prior  to  the  act,  or  shall  be  created  by  an  as- 
surance under  the  act  itself. 

Although  the  effect  of  a  fine,  and  of  a  recovery,  by  a 
tenant  in  tail  has  already  been  contrasted  with  the  effect 
of  his  assurance  under  the  act,  yet  the  points  in  which  the 
old  and  the  new  law  agree  or  disagree  in  principle,  will, 
perhaps,  be  more  clearly  apprehended  from  the  following 
parallel,  which,  to  those  at  least  who  are  not  familiar 
with  the  old  learning,  may  be  acceptable. 

Under  THE  old  law. — 1.  The  recovery  of  A.,  tenant 
in  tail,  (there  being,  of  course,  the  requisite  of  a  good 
tenant  to  the  praecipe),  acquired  a  new  fee-simple,  dis- 
charged from  the  estate  tail  and  from  all  posterior  limita- 
tions.  2.  The  fine  of  A.,  tenant  in  tail  in  possession,  with 
remainder  or  reversion  to  B.  in  fee,  barred  the  issue  in 
tail  absolutely,  and  acquired  a  fee-simple  defeasible  only 
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by  the  remainder-maii  or  reversioner,  to  whom  there  was     chapter  v. 
left  a  mere  right  of  action.     If  B.  afterwards  released 
to  A.,  then  the  right  to  the  remainder  or  reversion  was 
extinguished,  and  A.  had  thenceforth  a  clear  fee-simple, 
founded,  in  point  of  title,  upon  the  estate  tail.     3.  The  —by  fine  of  te- 

t%  1.A  ••,     .  .,  .,  .1         nant  in  tail  in 

fine  of  A.,  tenant  m  tail  m  remainder y  with  remainder  remainder; 
over  or  reversion  to  B.  in  fee,  barred  the  issue  in  tail  ab- 
solutely, and  acquired  a  fee  determinable  on  failure  of 
such  issue,  (or,  in  the  language  of  the  books,  a  base  fee), 
but  did  not  divest  or  displace  the  remainder  or  reversion, 
which,  therefore,  continued  to  subsist  as  an  estate  expect- 
ant on  the  determinable  fee  (i).  If,  by  any  means,  the 
remainder  or  reversion  of  B.  became  afterwards  vested  in 
A.,  then  the  determinable  fee  merged  in  the  remainder 
or  reversion,  and  A.  had,  thenceforth,  a  clear  fee-simple 
founded,  in  point  of  title,  on  the  remainder  or  reversion. 
4.  The  fine  of  A.,  tenant  in  tail,  whether  seised  in  pos-  —by  fine  of  t©- 

X         '^1     xi.  •     1  •  •       !•        nantintail., 

session  or  not,  with  the  remainder  or  reversion  in  fee  with  the  fee  in 
vested  iii  himself,  was  attended  with  the  same  result  as 
in  the  last  example,  namely,  the  creation  of  a  fee^imple 
founded,  in  point  of  title,  on  the  remainder  or  reversion. 
In  each  of  the  three  last  propositions,  it  is  assumed  that 
the  fine  was  in  fee  and  with  proclamations. 

Under  the  new  law. — 1 .  Where  A.,  tenant  in  tail.  Under  the  ntw 
there  being  a  protector  of  the  settlement,  makes,  with 
the  consent  of  the  protector,  an  assurance  aiccordinff  to  -7''**^  consent 

^  "  of  protector; 

the  act,  such  assurance  confers  a  new  fee-simple,  dis- 
charged from  the  estate  tail,  and  from  all  posterior  limit- 
ations.    2.  Where  A.,  tenant  in  tail,  whether  in  posses-  —without  con- 

^  sent  of  proteo- 

sion  or  hot,  with  remainder  or  reversion  to  B.  in  fee,  there  tor. 
being  a  .protector  of  the  settlement,  makes  an  assurance 
under  the  act,  which,  by  reason  of  the  non-consent  of  the 
protector,  is  insufficient  to  bar  the  remainder  or  rever- 

(t)  See  2  Prest.  Conv.  275. 
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sion,  such  assurance  bars  the  issue  in  tail,  and  acquires  a 
fee  determinable  on  failure  of  such  issue,  but  does  not 
divest  or  displace  the  remainder  or  reversion,  which, 
therefore,  continues  to  subsist  as  an  estate  expectant  on 
the  determinable  fee.  If,  by  any  means,  the  remainder 
or  reversion  of  B.  becomes  afterwards  vested  in  A.,  the 
determinable  fee  does  not  merge  in  the  remainder  or  re* 
version,  as  upon  ordinary  principles  it  would  have  done, 
but,  by  the  express  provisions  of  the  act,  is  enlarged,  and 
A.  has  thenceforth  a  clear  fee-simple  founded,  in  point  of 
title,  upon  the  estate  tail.  A  remainder  cannot,  by  the 
act  of  the  party,  be  limited  after  a  fee,  whether  base  or 
simple.  If,  therefore,  land  were  given  to  A.  and  his 
heirs  so  long  as  there  should  be  issue  of  the  body  of 
B.,  a  gift  over,  to  take  effect  on  failure  of  such  issue, 
would  be  void.  Such  a  gift  would  tend  to  a  perpetuity, 
inasmuch  as  it  would  not  be  barrable  by  A,  or  his  heirs. 
But  as,  before  the  act,  there  might  have  been,  by  con* 
struction  of  law,  so,  by  the  effect  of  the  act,  there  may 
still  be  a  remainder  expectant  on  the  base  fee  arising 
from  an  assurance  by  tenant  in  tail  operating  to  bar 
the  issue  only.  Such  a  remainder  had  not,  nor  has,  any 
tendency  to  a  perpetuity ;  for  the  right  of  barring  it  was, 
and  still  is,  inherent  in  the  person  or  persons  to  whom 
the  estate  tail,  if  subsisting,  would  hove  belonged  (Jc). 
3.  Wh^e  A.,  tenant  in  tail,  whether  in  possession  or  not, 
with  the  remainder  or  reversion  in  fee  vested  in  himself , 
makes  an  assurance  under  the  act,  the  result  will  be  the 
same  as  in  the  last  example,  namely,  a  fee-simple  gained 
by  the  enlargement  of  the  determinable  fee,  and,  conse- 
quently, founded,  in  point  of  title,  upon  the  estate  tail. 
In  the  examples  above  proposed,  it  must  be  assumed 


{]t)  Ante,  134. 
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that  the  remainder  or  reversion  in  fee  is  immediately  ex-    cnAPTBR  t. 
pectant  upon  the  estate  tail. 

Thus,  under  the  new  law,  the  estate  acquired  must  Summary  of  the 

,  .  differeat  eflTecta 

always  be,  either  the  clear  fee-simple,  arising  from  the  of  the  new,  and 
enlargement  of  the  estate  tail,  or  a  fee  determinable  on  ances. 
failure  of  the  issue  in  tail,  and  having  the  quality  of  a 
particular  estate,  on  which  an  actual  estate  in  remainder 
or  reversion  may  be  dependant  or  expectant,  as  distin- 
guislied  from  the  fee-simple  defeasible  which  was  gained 
by  the  fine  of  a  tenant  in  tail  in  possession,  and  which 
left  merely  a  naked  right  to  be  asserted  by  a  real  action. 
The  estate  of  the  remainder*man  or  reversioner  is  aliena- 
ble inter  vivos  and  devisable,  while  the  bare  right  was 
only  descendible.  To  the  particular  estate  thus  created, 
the  legislature  has  ascribed,  not  merely  exemption  from 
liability  to  merge  in  the  expectant  fee,  but  the  capacity 
of  dilating  to  the  whole  extent  of  an  estate  in  fee-simple 
absolute.  Under  the  old  law,  there  was  an  extinction  of 
the  right  of  the  remainder-man  or  reversioner  in  the 
otherwise  defeasible  fee-simple;  there  was  a  merger  of 
the  determinable  fee  in  the  estate  of  the  remainder-man 
or  reversioner :  while,  under  the  new  law,  the  deter- 
minable fee  expands  and  shuts  out  the  estate  of  the  re- 
mainder-man or  reversioner. 

V.  As  to  the  barring  of  estates  tail  in  lands  of  copy-  Entaiiiof  eopjr- 
hold  tenure.  If  the  entail  be  of  the  legal  estate,  a  sur-  rabie.' 
render  is  made  necessary;  but  if  the  entail  be  of  the 
equitable  interest,  then  either  a  surrender  or  a  deed  of 
disposition  (s.  50),  such  deed  to  be  entered  on  the  Court 
Rolls  (s.  53),  may  be  adopted.  Where  there  is  a  pro- 
tector, and  «  surrender  is  necessary,  the  entail  being 
legal,  his  consent  may  be  given,  either  to  the  person 
taking  the  surrender  (s.  52),  of  which,  if  taken  out  of 


192 


OP   THE   NEW   STATUTES 


CHAPTER   Y. 


Effect  of  dis- 
position by 
tenant  in  tail 
in  confirming 
▼oidable  es- 
tates. 


courts  the  memorandum  should  state  the  consent,  and 
be  subscribed  by  the  protector,  or  by  deed  to  be  pro- 
duced, at  or  before  the  making  of  the  surrender,  to  the 
steward,  who  is  to  indorse  and  sign  a  memorandum  of 
the  production,  and  enter  the  deed,  with  the  indorsement, 
on  the  rolls,  and  then  indorse  and  sign  a  memorandum 
of  the  entry.  Where  there  is  a  protector,  and  a  deed  of 
disposition  is  adopted,  the  entail  being  equitable,  the  con- 
sent may  be  given  either  by  the  same  deed,  or  by  a  dis- 
tinct deed  to  be  executed  before  or  on  the  day  of  execu- 
tion of  the  disentailing  deed,  and  to  be  entered  on  the 
rolls,  which  entry  the  lord  is  bound  to  make  (s.  53).  In 
every  case  entry  on  the  rolls  is  a  substitute  ceremony  for 
inrolment  (s.  54).  Before  the  act,  an  equitable  entail 
and  equitable  remainders  of  copyholds  were  generally 
barrable,  either  by  pursuing  the  form  of  a  customary  re- 
covery, or,  if  the  custom  of  the  manor  did  not  require  a 
recovery,  by  surrender;  but  as  the  lord  is  concerned 
about  the  legal  estate  exclusively,  (for  that  estate  alone 
can  be  the  subject  of  tenure (^l)),  he  might  have  refused, 
and  often  did  refuse,  to  allow  an  equitable  owner,  who, 
as  such,  was  a  mere  stranger,  to  go  through  the  necessary 
forms.  The  difficulty  was  yet  greater  in  regard  to  the 
interests  of  married  women  in  copyholds,  but  this  dif- 
ficulty is  also  removed  by  the  act. 

Voidable  estates  created  by  a  tenant  in  tail,  either 
before  or  after  the  act,  in  favour  of  purchasers  for  value, 
are  to  be  confirmed  by  the  effect  of  a  subsequent  dispo- 
sition by  deed  inroUed  under  the  act,  (so  far  as  the  dis- 
position may  be  binding  on  the  issue  and  remainder-man), 
although  such  disposition  may  be  made  with  a  different, 
or  even  a  contrary  intention ;  except  as  i^ainst  a  pur- 
chaser for  value  without  express  notice  of  the  voidable 

(I)  Ante,  34,  83. 
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estate  (s.  38).     This  enactment  is  founded  on  the  well-    chapter  v. 
known  doctrine  of  the  old  law,  which  was  itself  founded 
on  a  broad  principle  of  justice. 

In  order  to  obtain  a  clear  and  correct  understanding  General  aciicme 

,  of  the  act  in  re- 

of  that  important  portion  of  the  act  which  relates  to  en-  gard  to  aiiena- 

..II  iti  n  1  fit  ^*^°*  ^y  tenant 

tailed  estates,  we  should  note,  first,  that,  after  the  sta-  in  uii. 
tute  de  donis,  tenants  in  tail  were  incompetent  to  alien 
effectually,  as  against  the  issue,  remainder-man,  and  re- 
versioner, until  enabled  by  the  common-law  stratagem  of 
a  recovery,  or  as  against  the  issue  only,  until  enabled  by 
the  statutory  force  (m)  of  a  fine  with  proclamations ; 
secondly,  that  the  act  in  question  abolishes  both  those 
devices,  without  repealing  the  statute  de  donis ;  thirdly, 
that  it  expressly  enables  tenants  in  tail  to  alien  in  fee ; 
fourthly,  that  in  the  case  of  a  tenancy  in  tail  in  remain- 
der, expectant  on  a  particular  estate  or  estates  of  a  given 
description,  it  institutes  a  fimctionary,  styled  protector  of 
the  settlement;  fifthly,  that  it  restrains  the  tenant  in 
tail,  there  being  a  protector  of  the  settlement,  from 
aliening,  as  against  posterior  takers,  without  the  consent 
of  the  protector ;  and,  sixthly,  that  it  prescribes  the  ob- 
servance of  certain  formalities,  as  well  in  regard  to  the 
alienation  of  the  tenant  in  tail,  as  in  regard  to  the  con- 
sent of  the  protector. 

It  is  hardly  necessary  to  state,  that  the  contracts,  as  Effect  of  con- 
tracts, and  of 
well  as  the  ordinary  conveyances  of  a  tenant  in  tail,  re-  conyeyances  by 

tain  whatever  efficacy  was  attributed  to  them  by  the  old  not  conforming 
law ;  or  that  the  operation  of  a  fine  or  a  recovery,  as  a       *  *^  * 
tortious  or  wrongfiil  alienation,  or  of  a  fine  with  pro- 
clamations, as  a  bar  by  non•claiI^  under  the  old  sta- 
tutes (n),  will  not  belong  to  the  substituted  assurance. 

Though  the  new  law  is  formed  generally  upon  the  The  new  law 

(m)  4  JLea.  7,  c.  24;  32  Hen.         (n)  1  Bic.  3,  c.  7;  4  Hen,  7, 
8,  c.  36.  c«  24. 
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CHAPTER  y.    basis  of  the  old,  yet  the  act  must  not  be  considered  as  a 
not  a  mere  sub-  jj-y  substitute,  but  rather  as  the  result  of  a  comprehen- 

stitute  for  the  ^  '  ... 

old;  sive  plan^  which^   after  rejecting  certain  exceptionable 

parts  of  the  former  system^  at  once  reconstructs  what 
remains  in  a  less  technical  form^  and  extends  the  range 
of  its  utility  by  applying  disentailing  assurances,  as  well 
as  the  assurances  of  married  women,  to  cases  not  con- 
templated, or  not  effectually  met,  by  the  machinery  of 
fines  and  recoveries.  Among  such  cases,  it  is  conceived 
that  we  may  place  the  case  of  a  contingent  estate  tail. 
The  owner  of  such  an  estate,  or  rather  right,  was 
deemed  incompetent  to  suffer  a  common  recovery  with 
effect  (o),  though  he  might,  as  we  have  seen,  have 
aliened  the  benefit  of  the  contingent  gift,  as  against  him- 
self and  the  issue  in  tail,  by  levying  a  fine  with  proclama- 

—extends  to      tious.    The  act,  however,  seems  to  embrace  every  species 

contingent  e>'        /»     .  <,  m  i  i* 

tatettui;         of  title  to  au  estate  tail,  except  the  mere  expectancy  of 

an  heir  in  tail,  apparent  or  presumptive  (s.  20),  by  ena- 
bling **  every  actual  tenant  in  tail,  whether  in  possession, 
reversion,  contingency ,  or  otherwise,'^  to  dispose,  as  against 
all  claimants  under  the  estate  tail  or  any  posterior  estate 
(s.  15),  and  by  defining  an  actual  tenant  in  tail  to  ^'mean 
exclusively  the  tenant  of  an  estate  tail  which  shall  not 
have  been  barred,"  and  declaring  that  '^  such  tenant  shall 
be  deemed  an  actual  tenant  in  tail,  although  the  estate 
tail  may  have  been  divested  or  turned  to  a  right  (s.  1). 
But  this  position  is  advanced  with  the  difiidence  created 
by  the  dissentient  opinion  of  a  very  high  authority  upon 
points  of  this  nature,  who,  in  the  case  of  a  contingent 
remainder  in  tail  limited  to  a  married  woman,  advised 
thus : — *'  the  owner  of  a  contingent  remainder  cannot  bar 
the  remainders  over,  even  though  the  contingency  should 

(o)  1  Prest.  CJonv.  U2. 
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arwe ;  and  I  do  not  think  the  new  act  has  given  more  cHAPtEii  v. 
power  of  alienation  than  existed  before  the  act.  The  act 
has  not  distinctly  contemplated  this  case.  My  advice  to 
the  husband  and  wife  is  to  make  a  demise  for  years, 
rather  than  attempt  to  convey  a  base  fee  derivable  out 
of  the  contingent  remainder  (if  any)  in  tail  to  the  wife. 
To  malte  the  deed  valid  against  the  wife,  whether  the 
deed  shall  be  for  years  or  in  fee,  it  must  be  duly  acknow- 
ledged by  the  wife,  and  registered  (jp)  in  the  Common 
Pleas ;  and  to  make  it  binding  on  the  issue,  it  must  also 
be  inroUed  in  the  Court  of  Chancery.*'  For  the  reason 
already  stated,  the  new  enactments  must  not  be  mea« 
sured  by  the  standard  of  the  old  law.  If  the  general 
words  of  the  act  are  large  enough  in  themselves  to  com^ 
prehend  the  case  of  a  contingent  estate,  (and  it  is  sub- 
mitted that  they  are  so),  it  is  incumbent  on  those  who 
contend  for  its  exclusion  to  shew,  not  merely  that  the 
act  has  not  distinctly  contemplated  the  case^  (though  the 
word  contingency  is  strong),  but  that  the  larger  construc- 
tion would  induce  consequences,  against  which  it  is  rea- 
sonable to  suppose  that  the  legislature  would  have  made 
some  special  provision.  Now,  suppose  that  A.  seised  in  and  enables  the 
fee,  limits  to  B.  for  life,  remainder,  if  C.  shall  survive  B.,  a  contingent 
to  C.  in  tail,  and  on  failure  of  C.'s  issue  to  D.  in  fee,  and  ^*'  **™ 
that  C,  with  the  consent  of  A.  as  protector,  makes  an 
assurance  according  to  the  act — the  question  is,  why 
this  assurance  should  not  substitute  a  contingent  fee- 
simple  for  a  contingent  estate  tail  in  C,  so  that  if  the 
contingency  should  happen,  C.  may  have  a  vested  estate 
in  fee,  to  the  exclusion  of  the  remainder  over  to  D.  ?  It 
may  be  objected,  perhaps,  that  (assuming  the  limitations 
to  be  legal)  one  consequence  of  converting  the  contingent 

(p)  As  to  Alienation  by  married  women,  see  post,  206, 

o2 
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CHAPTER  V.  estate  tail  into  a  contingent  fee  would  be,  to  render  D.'s 
remainder  in  fee,  which  was  previously  vested,  likewise 
contingent,  and  liable,  therefore,  to  be  destroyed  by  the 
act  of  B.,  and  though  devisable,  not  otherwise  transferable 
at  law  (g) ;  inasmuch  as  where  a  contingent  limitation  is 
followed  by  a  limitation  over  to  a  person  in  esse,  the  last 
limitation,  (it  is  said  (r)),  may  be  vested,  if  the  first 
limitation  be  for  life  or  in  tail  only,  but  not  if  the  first 
limitation  be  in  fee ;  that  there  would  thus  be  alternative 
contingent  fees,  L  e.  to  C.  in  fee,  if  he  should  survive  B., 
if  nolt,  then  to  D.  in  fee ;  and  that  the  fee  in  the  mean- 
time would  vest  in  A,  the  settlor,  who,  with  the  concur- 
rence of  B.  in  an  ordinary  conveyance  to  a  third  person, 
might  acquire  the  absolute  fee,  discharged  from  both  the 
contingent  limitations  {s).  Assuming  that  such  would 
be  the  result,  and  that  a  material  change  would  therefore 
be  effected  in  the  state  of  the  title,  beyond  that  of  the 
mere  substitution  of  a  contingent  fee  for  a  contingent  es- 
tate tail,  it  may  be  answered  that  the  law  is  astute  to  ex- 
tend and  facilitate  alienation  by  tenants  in  tail,  and  little 
solicitous  about  the  fate  of  alternate  takers ;  that  the 
capacity  of  enlargement  into  a  fee  is  properly  incident 
to  every  estate  tail  to  which  the  legislature  has  not 
expressly  denied  it,  and  ought  not  to  be  withheld  in 
order  to  avoid  exposing  (if  such  would  be  the  effect)  a 
subsequent  limitation  to  a  consequence  of  law,  against 
which  it  was  the  folly  of  the  author  of  the  settlement  to 
omit  the  usual  means  of  protection  :  and,  that  the  Irish 
Act  (f)  has  expressly  contemplated  contingent  interests, 
vdthout  making  any  special  provision  against  the  sup- 


(9)  Vide  post,  4  &  5  WiU.  4.      8th  ed.  373. 
c.  92,  s.  22.  (jt)  Id.  321,  n. 

(r)  Feam.  Cont  Bern,  by  Butl.         {t)  Vide  post^  218. 
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posed  result.  If  the  difficulty  were  resolved  into  that  chapter  v. 
presented  by  the  doctrine  of  concurrent  fees,  it  would 
probably  be  much  easier  to  prove  the  reasonableness  and 
convenience  of  holding  contingent  estates  tail  to  be 
within  the  general  terms  of  the  act,  than  to  vindicate  the 
soundness  of  that  doctrine  (u). 

Before  we  close  this  division  of  the  subject,  it  may  be  Qoui  entails 

•.  A  1  •  of  estates  pur 

proper  to  make  a  few  observations  on  what  are  termed  anter  yie,  how 
quasi  entails  of  estates  pur  auter  vie.  With  respect  to 
these,  it  should  seem  that  the  law  remains  unaltered. 
There  cannot  be  a  proper  entail  of  estates  of  this  de- 
scription :  under  the  limitation  of  an  estate  pur  auter  vie  to 
A.  and  the  heirs  of  his  body,  the  heirs  take,  not  as  heirs. 


iMunable; 


(ti)  The  points  raised  in  the 
text  have  attracted  the  notice  of  a 
distinguished  writer,  who  observes, 
that  "  the  only  effect  of  the  dispo- 
sition, until  the  contingency  hap- 
pen, ought  to  be,  to  substitute  a 
contingent  fee  for  a  contingent 
estate  tail.  There  is  no  ground  in 
law  why  a  vested  remainder  in  fee 
should  be  disturbed  before  that 
period;  because,  although  a  contin- 
gent remainder  in  fee  prevents  the 
creation  of  a  vested  remainder 
after  it,  yet  there  is  less  reason 
why,  by  the  operation  of  the  sta- 
tute, subsequent  to  the  valid  cre- 
ation of  a  contingent  estate  tail 
with  a  vested  remainder  over,  the 
vested  remainder  should  not  sub- 
sist with  the  contingent  remainder 
in  fee  under  the  statute,  than  there 
was,  or  is,  that  a  vested  (base) 
fee  and  a  remainder  in  fee  are 
albwed  a  valid  co-existence  [ante, 
180]  by  the  subsequent  conversion 


of  the  estate  tail  [into  a  base  fee] ;   Operation  of  the 

although  those  two  estates  could  ^^  ^?  '««*^  ^® 

contingent  e>- 

not  have  been,  and  still  cannot  be,  tates  tail. 
created  in  the  same  estate.  The 
case  of  a  tenant  in  tail  in  contin- 
gency should  have  been  separately 
provided  for."  2  Sugd.  V.  &  P. 
1 0th  ed.  272.  These  observations 
embrace,  and  satisfactorily  dispose 
of  both  points.  As  to  the  second 
point,  the  fact  that  there  is  nothing 
incongruous  in  the  co-existence  of 
the  contingent  and  the  vested  re- 
mainder in  fee,  goes  far  to  shew 
that  the  doctrine,  founded  upon 
Loddingtan  v.  Kime,  I  Salk.  224, 
(a  loose  dedsionin  other  respects, 
Jarm.  Dev.  517)>  that  '^  where 
there  is  a  contingent  remainder  in 
fee  abwlute,  no  estate  limited  af- 
terwards can  be  vested,"  (Feam. 
Gout.  Rem.  8th  ed.  223),  was  too 
implicitly  adopted*  See  the  point 
discussed,  Hayes'  Principles,  81. 
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but  as  special  occupants  designated  to  fill  up  the  posses- 
sion (x) ;  but  still  the  freehold  will  devolve  in  the  pre- 
scribed  channel  of  succession  until  diverted  by  the  act  of 
A.  or  his  issue.  That  act,  however,  may  be  the  ordinary 
conveyance  of  the  quasi  tenant  in  tail ;  and,  according  to 
some  opinions  (y),  not,  however^  sustainable  (jsr),  even  his 
regarcu  U-  testamentary  disposition.     Yet,  by  analogy  to  the  case 

nutations  over*  ,  ,     ,      * 

of  a  proper  entail,  when  leaseholds  for  lives  are  limited 
to  the  use  of  A.  for  life,  and  after  his  decease,  to  the  use 
of  B.  and  the  heirs  of  his  body,  and  on  failure  of  such 
issue,  to  the  use  of  C.  and  his  heirs,  B.  cannot,  in  the 
lifetime  of  A.,  bar  the  limitation  to  C.  and  his  heirs,  with- 
out A/s  concurrence.  Unaided  by  such  concurrence,  B. 
can  alien  only  for  an  interest  commensurate  with  the  gift 
to  him  and  his  issue,  and  corresponding,  therefore,  with 
the  base  fee  created  by  a  proper  tenant  in  tail,  who 
makes  an  assurance  which  bars  the  issue,  but  does  not 
bar  those  claiming  in  remainder  or  reversion.  In  fact, 
the  conveyance  of  B.,  living  A.,  could  pass  nothing  at 
law,  according  to  the  doctrine  which  treats  the  estate 
pur  auter  vie  as  wholly  vested  in  A.  (a).  Such,  then,  it 
is  apprehended,  is  the  existing  state  of  the  law  in  regard 
to  the  power  of  alienation  of  a  quasi  tenant  in  tail  (i). 
As  to  leaseholds  for  years,  they  are  not  susceptible 


Chattels  real, 


(4?)  Law  T.  Burron,  3  P.  Wms. 
262. 

(y)  See  Doe  y.  Luxtan,  6  T.  R. 
293. 

(z)  1  Sch.  &Lef.  281;  1  BaU 
8s  B.  95  b;  and  see  1  Vict.  c. 
26,  B.  3,  (which  would  deyolve 
upon  the  heir  at  law  "). 

(a)  ^'The  quasi  tenant  in  tail 
[in  remainder]  has  no  estate  till 
he  comes  into  possession."  Per 
Bosanquet,  Lord  Commissioner,  in 


Slade  V.  Pattiatmy  infra,  n.  (6). 

{b)  The  law  was  not  settled  till 
the  late  case  of  Slade  v.  Paititon, 
Bolls,  June,  1834,  affirmed  on  1^- 
peal  to  the  Lords  Commissioners, 
July,  1835;  and  see  Wtutneyt  y. 
CiappeU,  3  Bro.  P.  C.  50;  Buke 
of  Grafton  v.  Haamer,  3  Cox's  P. 
Wms.  266,  n.  Opinions  differed 
upon  the  point  stated  in  the  text. 
Mr.  Preston  seems  to  haye  thought 
that  the  concurrence  of  the  first 
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of  an  entail  or  a  quasi  entail^  for  if  a  chattel  real  be    chapter  t. 
limited  to  A.  and  the  heirs  of  his  body,  and  on  failure  "ot  capable  of 

'  an  entail. 

of  such  issue  to  B.,  the  whole  term  or  other  interest  vests 
in  A.,  transmissible  to  his  personal  representatives,  and, 
as  the  gift  over  to  B.,  to  take  effect  after  a  general  fail- 
ure of  issue  of  A.,  is  too  remote,  vests  absolutely  (c). 


VL  As  to  the  entailed  estates  of  Bankrupts. — ^The  vi.  Modes  «f 

assurance  sub- 

old  law  relating  to  bankrupt  tenants  in  tail  is  repealed,  stitutedwithre- 

.   •  -  ,  spect  to  the  en- 

and  other  provisions  are  substituted.     These  provisions  tailed  estates  of 
underwent  great  consideration,  but  their  practical  im-  ^ 

portance  is  not  sudi  as  entitles  them  to  occupy  much 
space  in  this  general  view  of  the  act. 

The  state  of  the  old  law  was  very  unsatisfeu^tory  •   By  the  Points  of  the 
statute  of  James  {d),  the  commissioners  were  empowered,  bankrupt  ten- 
by  deed  indented,  and  inroUed  within  six  calendar  months  "^ 
from  the  execution,  to  sell  the  lands  of  which  the  bank- 
rupt, was  tenant  in  tail,  as  against  the  bankrupt  and  his 
issue,  and  all  remainder-men  and  others  whom  he  might 
have  barred.     This  enactment  was  embodied,  with  some 
slight  variations,  in  the  late  **  Act  for  amending  the  Laws 
relating  to  Bankrupts  (e).**    Now^  if  the  bankrupt  tenant 


taker  was  not  necessary.  1  Prest. 
Ab.  &  440,  449.  Mr.  Butler  gave 
an  opinion  to  the  same  effect.  But 
the  faite  Mr.  Shadwell,  Mr.  San- 
ders^  and  the  late  Lord  Chancellor 
of  Ireland  when  at  the  bar>  were 
of  a  contrary  opinion.  It  may  be 
thought,  perhaps,  that  the  check 
must  now  be  regulated  by  analogy 
to  the  new  system  of  protection; 
but  it  would  be  difficult  to  effect 
such  a  constructiye  substitution. 
The  Fines  and  Recoyeries  Act  is 
silent  as  to  quasi  etitaib.«-«The 


student,  desirous  ofinforming  him- 
self more  fully  on  the  learning  of 
estates  pur  auter  yie,  may  consult 
with  advantage  the  reporter's  notes 
to  the  case  of  Doe  t.  RMmou^  2 
Mann.  &  Ryl.  249.  The  judg- 
ment in  that  case  cannot  be  sup- 
ported upon  principle.  Vide  post, 
note  to  Prec.  No.  18. 

(e)  But  as  to  bequests,  vide 
post,  7  WilL  4  &  1  Vict  c.  26,  s. 
29. 

{i)  21  Jac.  l,c.  19,  s.  12. 

(e)  6  Geo.  4»  c.  16,  s.  65. 
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in  tail  was  seised  in  possession^  and  therefore  in  a  condi- 
tion to  suffer  a  recovery  with  effect,  or  was  also  owner  of 
the  immediate  remainder  or  reversion  in  fee,  and  there- 
fore in  a  condition  to  acquire  the  absolute  dominion  by 
fine,  without  the  concurrence  of  any  other  person,  the 
deed  of  the  commissioners  passed  the  fee ;  otherwise,  it 
passed  only  a  base  or  determinable  fee,  and  a  question 
arose,  whether,  if  the  bankrupt  lived  till  the  period  when 
he  might  alone  have  perfected  the  title,  a  second  deed  of 
the  commissioners,  under  either  the  old  or  a  renewed 
commission,  enlarged  the  base  or  determinable  fee, — ^a 
question  on  which  conveyancers  were  much  divided  in 
opinion.  Where  an  estate  for  life  stood  before  the  estate 
tail,  the  concurrence  of  the  tenant  for  life  did  not  give 
any  additional  efficacy  to  the  deed  of  the  commksioners ; 
and,  so,  where  there  was  a  joint  commission  against  ten- 
ant for  life  and  remainder-man  in  tail,  the  deed  of  the 
commissioners  pa-ssed  only  the  estate  for  life,  and  a  base 
fee  in  remainder  (/). 

But  the  act  which  we  are  now  considering  repeals  the 
authority  given  by  the  Bankrupt  Law,  except  as  to  the 
lands  of  persons  adjudged  bankrupt  under  a  commission 
or  fiat  issued  on  or  before  the  31st  December,  1833,  (s. 
Tenantiin  taU;  55),  and  substitutcs  provisious  which  enable  any  commis- 
sioner, acting  under  a  fiat  issued  after  the  above  date, 
to  dispose  by  deed  to  a  purchaser  for  valuable  con- 
sideration, for  as  large  an  estate  as  the  bankrupt  tenant 
in  tail,  of  lands  of  any  tenure,  could,  at  the  time  of  such 
disposition,  have  created  by  an  assurance  under  the  act ; 
but  so  that,  if  there  happen  to  be  a  non-consenting  pro- 
tector, the  effect  of  the  disposition  will  be  equivalent 
only  to  that  of  a  disentailing  assurance  made  by  the  bank- 


ProTinom  of 
the  new  law  as 
to  bankiupta. 


(/)  JervU  V.  Tayleur,  3  Bam.  &  Aid.  557. 
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rupt  without  the  protector's  consent  (s,  56),     If  the  bank-    chapter  v. 
rupt  is  entitled  to  a  base  fee,  arising  from  an  estate  tail,  to  —or  owners  of 

\  '  o  '  base  feci; 

which  estate  tail,  if  the  base  fee  had  not  been  created,  he 
would  have  been  entitled  (see  s.  1),  and  there  is  no  pro- 
tector, the  deed  of  the  commissioner  enlarges  the  base 
fee,  to  the  extent  to  which  it  might  have  been  enlarged 
by  the  bankrupt  (s.  57),  It  has  been  observed,  that  the  — withiimita- 
old  law  did  not  enable  the  commissioners  to  dispose  of 
the  fee,  where  the  bankrupt  could  not  have  acquired  the 
fee  without  the  assistance  of  a  previous  freeholder  in 
making  a  tenant  to  the  praecipe ;  but  the  new  law  pro- 
perly substitutes  the  commissioner  for  the  bankrupt,  and 
invests  the  commissioner  with  -  authority  co-extensive 
with  the  right  of  the  bankrupt,  so  that  the  commis- 
sioner, with  the  consent  of  the  protector,  (to  be  given  in 
conformity  to  the  previous  general  provisions),  may  con- 
fer a  title  to  the  fee,  whether  the  estate  tail  be  subsisting 
or  be  already  converted  into  a  base  fee  (s,  58).     The  Forms  of  dispo- 

,  sition  and  con- 

deed  of  disposition  by  the  commissioner  must  be  inrolled  sent 
in  Chancery,  within  six  calendar  months  after  the  execu- 
tion, unless  the  lands  be  copyhold,  and  then  the  deed 
must  be  entered  on  the  rolls  of  the  manor ;  and  where  a 
protector  consents,  as  to  copyholds,  by  a  distinct  deed,  it 
must  be  executed  on  or  before  the  day  of  execution  of 
the  principal  deed,  and  be  also  entered  on  the  rolls  (s. 
59).  In  the  case  of  the  bankrupt  being  tenant  in  tail,  Eniaigementof 
and  of  there  bemg  a  non-consentmg  protector,  so  that 
the  disposition  of  the  commissioner  p'asses  only  a  base 
fee,  such  fee,  on  there  ceasing,  during  its  continuance,  to 
be  a  protector,  is  enlarged  for  the  benefit  of  the  pur- 
chaser (s.  60).  So,  if  the  bankrupt  were  entitled  to  a 
base  fee,  arising  from  an  estate  tail,  to  which,  if  the  base 
fee  had  not  been  created,  he  would  have  been  entitled 
(see  s.  1),  and  there  should  be  a  protector,  such  fee,  on 


1 
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cHAPTBRv.     there  ceasing^  during  its  continuance^  to  be  a  protector, 

would  be  enlarged  for  the  benefit  of  the  purchaser  (s. 

Confirmation  of  61).     The  disposition  of  the  commissioner  confirms  void- 

▼oidable  titles.  ,  , 

able  dispositions  for  valuable  consideration  made  by  the 
bankrupt  {g),  whether  tenant  in  tail  or  entitled  to  a  base 
fee  arising  as  already  mentioned^  to  their  full  extent ;  ex- 
cept where,  the  bankrupt  being  tenant  in  tail^  there  is  a 
non-ccHisenting  protector,  and  then  to  the  extent  only  of 
the  bankrupt's  capacity,  till  there  ceases^  during  the  con- 
tinuance of  the  base  fee,  to  be  a  protector,  when  the  con-* 
finnation  is  complete,  without  more,  but,  subject  to  a 
saving  of  the  rights  of  purchasers  from  the  commissioner. 
Avoidance  of  without  exprcss  uotice  of  the  voidable  estate  (s*  62)»  All 
dispositions,  as  dispositioiN  by  the  bankrupt,  which,  if  he  liad  been  owner 

affainst  the  as-     •<•  1-11  1  'i  •      m    ,1  ■ 

signees  only,     m  fee,  woold  havc  been  void  as  agamst  the  assignees,  are 

avoided  as  against  the  disposition  of  the  commissioner  (s« 
63)  ;  but,  except  as  against  the  commissioner  and  the 
assignees,  and  persons  claiming  under  the  assignees,  the 
powers  of  disposition  given  by  the  act,  with  respect  to 
'   entailed  lands,  are  preserved  to  the  bankrupt  (s.  64). 

Power  of  the      The  death  of  the  bankrupt,  before  the  execution  of  the 

commissioner  •  jji  ••  /7\*  'iij^i 

after  the  bank-  powcff  givcQ  to  the  ooQunissioiner  (A),  IS  provided  for  by 
rupt  8  eat .      enacting,  in  substance,  that  dispositions  by  the  commis* 

sioner  shall  have  the  same  e£Ebct>  in  the  cases  about  to 
be  enumerated,  as  if  the  bankrupt,  tenant  in  tail,  or  en* 
titled  to  a  base  fee  arising  as  already  mentioned,  were 
living ; — ^first,  in  case  there  shall  be  no  protector  at  the 
bankrupt's  death,  (in  which,  case,  therefore,  the  commis* 
sioner's  disposition  will  pass  the  fee^imple) ;  secondly,  in 
case  the  bankrupt,  tenant  in  tadl,  has  left  issue  in  tail, 
existing  at  the  time  of  the  dispositicm,  and  there  is  either 

(^)  See  Edwards  v.  Jpplebee,         {h)  See  Doe  v.  Clark,  5  Banu 
2  Bro.  C.  C.  652,   n.;   Pye  v.      &  Aid.  458. 
Daubue,  3  Bro.  C.  C.  595. 
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no  protector,  or  a  protector  consenting  or  non-consenting^  cbaftbr  v. 
(in  which  cases,  the  commissioner's  disposition,  there  being 
no  protector,  or  being  a  consenting  protector,  will  pass 
the  fee-'simple,  or,  there  being  a  non-consenting  protector, 
will  pass  a  base  fee) ;  thirdly,  in  case  the  bankrupt,  en-< 
titled  to  a  base  fee  arising  as  already  mentioned,  has  left 
issue  existing  at  the  time  of  the  disposition,  which  issue 
would  have  been  inheritable,  and  there  is  either  no  pro- 
tector or  a  consenting  protector,  (in  which  case  the  com- 
misfikiner'&  disposition  will  pass  the  fee-simple  (s.  65)). 
This  clause  appears,  on  a  first  perusal,  to  be  somewhat 
obscure  and  complicated,  but,  when  attentively  consi- 
dered, with  reference  to  the  previous  clauses,  it  will  be 
found  correct.  The  act  then  gives  to  the  commissioner's  Copyhoids. 
disposition  of  the  copyhold  lands  of  a  bankrupt  whose 
estate  is  not  merely  equitable,  the  effect  of  a  surrender 
to  the  use  of  the  di^onee  for  the  estate  acquired  by  the 
disposition,  and  entitles  the  disponee  to  admittance,  on 
payment  of  the  fines  and  fees,  '(he  mesne  rents  and  Mesne  profits. 
profits  of  the  lands  over  which  the  commissioner's  power 
extends,  until  a  dispositi(»i  shall  be  made,  or  shall  be  as- 
certained to  be  necessary,  are  given  to  the  assignees,  who 
are  armed  with  remedies  for  recovering  arrears,  enforcing 
covenants  and  conditions,  and  ejecting  tenants  (s.  67). 
The  bankrupt  clauses  extend  to  lands  in  Ireland  (s^  68),  ireiancL 
but  deeds  of  disposition  and  of  consent  relating  to  such 
lands  must  be  inroUed  in  the  Court  of  Chancery  in 
Ireland,  within  six  calendar  months  after  the  execution 
(s.  69)  (0. 

(t)  An  infant  tenant  in  tail  is  payment  of  debts,  by  sodb  an  as-  Infant  tenant  in 

vithin  tbe  act  of  1  Will.  4,  e.  47,  suranoe  as  the  act  of  3  &  4  Will.  ^^ 

s.  11,  (Tide  post.  Illustrations,  III.  4,  c.  74,  now  requires.     RadeUffe 

8.  1),  and  may  be  ordered  to  con*  v.  Eccle^y  1  Keen,  }130;  Penny  v. 

vej  estates  decreed  to  be  sold  for  Pretar,  9  Sim.  135. 
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CHAPTER  V.  VIL  As  to  entailed  money* — The  provisions  respecting 
VII.  Modes  entailed  land  are  extended  to  entailed  money,  that  is,  to 
substituted  with  a  monev  fund  liable  to  be  laid  out  in  th£f  purchase  of  land 

respect  to «»-  ,  ,  ^ 

iakud  money,     to  be  entailed,  including  land  impressed  with  a  trust  for 

conversion  into  money  to  be  so  applied. 
Progress  of  the       The  history  of  the  law  relating  to  entailed  money  is 
to'^entoikd  mo-  curious.    Formerly,  the  person  entitled  to  be  tenant  in 
"®^'  tail  of  the  land,  with  remainder  or  reversion  to  another, 

(for  where  the  immediate  remainder  or  reversion  in  fee 
was  vested  in  himself,  equity  would  decree  payment  of 
the  ftmd  to  him  (k)),  was  in  this  dilemma — ^he  could  not 
act  upon  the  land,  because,  until  ascertained,  land  could 
not  be  the  subject  of  a  recovery ;  he  could  not  act  upon 
the  money,  because  money  could  never  be  the  subject  of 
a  recovery.  In  this  predicament,  he  had  recourse  either 
to  an  act  of  parliament,  or  to  the  expedient  of  a  colour- 
able investment  in  the  purchase  of  an  estate  from  a 
friend,  who  in  fact  merely  lent  the  land  till  a  recovery 
could  be  suffered,  ^n  act  (/),  which  was  intended  to 
remedy  this  inconvenience,  was  passed,  authorizing  the 
Court  of  Chancery,  on  the  petition  of  the  person  who 
would  be  tenant  in  tail  of  the  land,  to  order  the  frind  to 
be  paid  to  him ;  the  antecedent  takers,  if  any,  concurring. 
But  when  .that  act  came  to  be  carried  into  execution, 
it  was  thought  proper  that  there  should  be  a  reference 
to  the  Master  to  inquire  whether  the  petitioner  was  en- 
titled to  be  tenant  in  tail,  and  whether  he  had  incum- 
bered the  ftmd  or  not  (m).     The  result  of  this  practice. 


{k)  Short  V.  Wood,  1  P.  Wms.  (m)  6  Ves.  1 1 6,  576.     An  or- 

471;  2  Atk.  454.  der  made  in  yacation  was  not  ef- 

{f)  39  &  40  Geo.  3,  c.  56;  re-  fectual,  unless  the  tenant  in  tail 

enacted,   with  alterations,    hj  7  lived  till  the  second  day  of  the  en- 

Geo.  4,  c.  45.    See,  In  re  Pey-  suing  term,  5  Yes.  12,  n. 
ton,  5  Boss.  5. 
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in  a  case  which  fell  under  the  writer's  observation,  was,  chapter  t. 
that  a  petitioner,  with  a  clear  title,  as  tenant  in  tail,  to 
a  fund  of  £400  consols,  obtained,  after  deducting  the 
costs  of  the  proceedings,  rather  more  than  half  that  sum. 
Where  the  ftmd  was  small,  even  the  old  expedient  of  a 
fictitious  purchase  was  the  lesser  grievance.  Common 
sense  dictated  that  the  order  of  the  court  shall  have  the 
effect  of  unsettling  the  beneficial  interest  in  the  fund,  to 
the  extent  of  the  power  which  the  applicant  would  have 
had  over  the  land,  leaving  him,  when  thus  fireed  from 
the  fetter  of  the  entail,  to  obtain  payment  in  the  ordinary 
course  from  the  trustee,  who,  unless  there  was  some 
apparent  reason  for  withholding  the  fund,  would  be  ad- 
vised, and,  indeed,  admonished  at  the  peril  of  costs,  to 
pay  without  the  sanction  of  a  decree.  So,  an  equitable 
recovery  unsettled  the  beneficial  interest  in  land  equit- 
ably entailed,  and  gave  to  the  tenant  in  tail  the  right  of 
calling  for  a  conveyance  of  the  legal  fee-simple,  which 
conveyance  was  made  or  refused,  according  as  the  title 
was  clearly  deduced  or  not. 

But  the  new  law  dispenses  altogether  with  the  slow  Proritions  of 

-.  ^.  .....the  new  law  as 

and  costly  agency  of  the  court,  and,  by  adoptmg  the  to  entailed 
principle  just  stated  in  its  fullest  extent,  tacitly  pro-  ™^°*^* 
nounces  a  well-merited  censure  on  the  former  law.  The 
act  provides  (s.  71),  that,  as  well  lands  of  every  tenure,  of 
which  the  produce  by  sale  is  applicable  to  the  purchase 
of  lands  to  be  entailed,  as  money  so  applicable,  shall,  for 
the  purposes  of  the  act,  be  considered  as  the  purchased 
lands,  and  be  dealt  with  according  to  the  dbentailing 
provisions  already  stated.  The  fund,  when  constituted  of 
land  made  saleable,  not  being  copyhold,  is  to  be  dealt  with 
as  freehold,  or  being  copyhold,  as  copyhold ;  and  when 
constituted  of  money  (see  s.  1),  is  to  be  dealt  with  as 
freehold  land.     But  leaseholds  for  yefurs  and  money  are 
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CHAPTER  V.  to  be  treated,  as  to  the  person  in  whose  favour  the  dis- 
entailing provision  is  made,  as  personal  estate,  and  to  be 
assigned  by  deed,  to  be  inroUed  within  six  calendar 
months  after  t^e  execution,  except  in  the  case  of  bank- 
ruptcy, when  the  disposition  is  to  be  made  by  the  com- 
missioner, and  completed  by  inrolment,  as  before  pro- 
vided in  regard  to  lands  not  being  copyhold*  With  re- 
spect to  bankrupts,  the  preceding  provision  is  applied 
(s.  72)  for  the  benefit  of  the  creditors,  to  a  ftmd  consist- 
ing of  lands  in  Ireland,  or  money  under  the  control  of 
any  court  of  equity  in  Ireland,  or  held  by  any  individuals 
as  trustees  in  Ireland,  where  the  bankrupt  would  be 
tenant  in  tail  of  the  purchased  lands ;  but  the  deed  of 
any  commissioner  or  protector  is  to  be  inroUed  in  the 
Court  of  Chancery  in  Ireland,  within  six  calendar 
months  after  the  execution,  where  the  fund  is  land, 
otherwise  in  the  Court  of  Chancery  in  England. 

viii.  Mode  of      VIII.  As  to  alienation  by  married  women, — The  act 

assurance  sub-  .  ^  ,_  i,«»i»  i 

stituted  for  substitutcs,  for  passmg  the  estates  and  extmguishmg  the 
tereste^of  iLJr-  rfghts  («)  and  powcrs  of  married  women  in,  to,  or  over 
ne^^women  in    |^^j^  ^^^  moucy  to  bc  laid  out  iu  land,  a  deed  (s,  77)  to 

be  acknowledged  before  a  Judge  or  a  Master  in  Chan- 
cery, or  certain  standing  commissioners,  (ss.  79,  80,  81, 
82),  or,  in  the  case  of  absence  abroad,  &c.,  special  com- 
missioners (s,  83)  to  be  appointed  under  the  act,  by  whom 
the  feme  is  to  be  examined  in  order  to  ascertain  that  her 
consent  is  freely  and  voluntarily  given.  The  precautions 
superadded  to  the  simple  interrogatory  of  the  old  law,  by 
a  rule  of  the  Court  of  Common  Pleas  (o),  in  regard  to 
the  examination  of  married  women,  before  taking  the 

(n)  As  to  dower.  Tide  post,  3  &  4  Will,  4,  c.  105. 

(o)  4  Bing.  750. 
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acknowledgment  of  fines,  receive  no  countenance  from 
the  legislature,  and  there  was  reasonable  ground  to  hope 
that  the  court  would  so  exercise  the  discretionary  power 
confided  by  the  act  (s.  89),  as  not  to  revive  inquiries, 
which,  in  order  to  be  effectual,  must  be  dilatory  and  in-^ 
quisitoriaL  But  this  hope  has  been  disappointed.  Du- 
ring the  short  space  which  has  elapsed  since  the  act  came 
into  operation,  several  sets  of  rules  (p),  or  orders,  have 
successively  appeared,  all  leaning,  apparently,  to  the 
principles  and  practice  of  the  old  law,  rather  than  con- 
ceived in  the  spirit,  or  even  deferring  to  the  letter  of  the 
new  statute  (jq).  It  is  admitted,  however,  that  the  deed 
acknowledged  so  far  differs  in  its  nature  from  a  fine,  as 
not  to  be  cognizable  on  the  same  pounds,  the  fine  being 
a  suit  at  law,  but  the  deed  acknowledged  merely  a  statu* 
tory  conveyance ;  and,  therefore,  a  bill  of  costs  for  pre- 
paring and  attending  the  acknowledgment  is  not  taxa- 
ble (r).  The  certificate  of  acknowledgment  being  filed 
of  record,  the  deed  takes  effect  by  relation  as  from  the 
time  of  the  acknowledgment  (s.  86).  Where  a  married 
woman  is  tenant  in  tail,  her  assurance  must,  of  course, 
also  conform  to  the  previous  provisions  of  the  act  relative 
to  estates  tail,  both  acknowledgment  and  inrolment  being 
then  necessary.  In  every  case  the  husband's  concurrence 
is  required  (s.  77),  but  subject  to  a  discretionary  power, 
vested  in  the  Court  of  Ccmmion  Pleas  (s.  91),  of  dispens- 


chaftbh  ▼. 


(p)  See  the  Rules,  post,  YoL 
2. 

(q)  *'In  issuing  the  rules  in 
question,  the  Judges  of  the  Com- 
mon Pleas  have  certainly  put  a 
most  liberal  interpretation  upon 
the  passages  in  the  act  which  con- 
fer their  regulating  power;  and  in 
the  exercise  of  that  power,  have 


fettered  the  taking  of  acknowledg- 
ments with  restrictions  at  once  in- 
conyenient  and  ineffectual  for  the 
purpose  at  which  they  aim." — 
9  Jarm.  Cony.  486,  n.  See  notes 
to  the  Rules,  post.  Vol.  2. 

(r)  In  re  Mantan,  3  Bing.  N. 
C.  783, 
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— of  copyhold 
tenure; 


ing  with  his  concurrence  under  certain  special  circum- 
stances of  incapacity^  separation^  &c.  (s) ;  and  the  deed 
of  a  married  woman>  in  every  case,  except  that  of  her 
merely  consenting  as  protector,  must,  in  order  to  be 
operative  under  the  act,  be  acknowledged  (ss.  79,  45). 
With  respect  to  legal  estates  in  copyholds,  the  above  pro- 
vision, enabling  married  women  to  dispose  of  lands  by 
deed,  is  confined  to  cases  in  which  the  disposition  couM 
not,  before  the  passing  of  the  act,  have  been  effected  by 
surrender  (s.  77).  The  difficulty  already  stated  to  have 
existed  before  the  act,  in  regard  to  the  passing  of  the 
equitable  interests  of  married  women  in  copyholds,  is 
wholly  removed  by  the  act,  which  not  only  enables  mar- 
ried women  to  pass  such  interests  by  deed  acknowledged 
(s.  77),  but  directs,  that,  on  their  surrender  of  such  in- 
terests, they  shall  be  separately  examined  in  the  same 
manner  as  if  the  estate  had  been  legal,  declaring  such 
surrenders,  as  well  as  all  surrenders  antecedently  to  the 
act  and  similarly  circumstanced,  (the  separate  examina- 
tion having  been  taken),  to  be  valid  (s.  90). 

The  seventy-seventh  section  enables  a  married  woman 
from  the  sale  of  to  disposc  of,  release,  or  extinguish,  by  deed  acknow- 
ledged, any  estate  in  land ;  and  the  first  section  extends 
the  meaning  of  the  word  estate  to  an  estate  in  equity,  as 
well  as  at  law,  and  also  to  any  interest,  charge,  lien,  or 
incumbrance  in,  upon,  or  affecting  lands,  either  at  law  or 
in  equity.  The  word  *'  estate,"  thus  explained,  seems 
comprehensive  enough  to  embrace  every  kind  of  interest 
savouring  of  or  connected  with  realty.  Thus,  to  put  a 
case  of  not  infrequent  occurrence  in  practice,  where  an  in- 


<— extends  to 


(s)  Ex  parte  Mary  Gill^  1 
Bing.  N.  C.  168.  As  to  oopj- 
holdsy  see  Ex  parte  Ann  Shirley, 


5  Bing.  N.  C.  226;  7Dowl.P.C. 
258. 
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terest^  either  in  possession  or  reversion,  and  either  vested  chapt»r  t. 
or  contingent,  in  money  to  arise  from  real  estate  directed 
to  be  sold,  belongs  to  a  married  woman,  it  is  conceived 
that  she  may  release  or  extinguish  such  interest  by  a 
deed  perfected  with  the  ceremonies  required  by  the  act, 
especially  as  she  might  have  bound  it  by  a  fine  (t) ;  and 
consequently  that  she  may,  with  her  husband's  concurr 
rence,  elect,  or  join  with  the  other  interested  parties  in 
electing,  to  take  the  property  in  its  unconverted  state. 
It  should  seem,  indeed,  that  she  may  even  transfer  her 
interest,  as  being,  though  pecuniary,  connected  with  land, 
to  a  stranger,  by  a  deed  so  perfected,  and  that,  therefore, 
the  reversionary  and  contingent  interests  of  married  wo- 
men in  money,  to  arise  from  the  sale  of  real  estate,  may 
be  effectually  aliened  (ti) ;  while,  as  to  such  interests  in 
pure  personalty,  the  wife's  right  by  survivorship  cannot 
be  bound  by  any  form  of  assurance,  or  by  any  judicial 
proceeding  (x). 

With  respect  to  the  interests  of  a  married  woman,  at  As  to  the  inter- 

1  •  -^  J      1.   1.1.        •  •  •  est!  <^f  ni»Tne4 

law  or  m  equity,  and  whether  in  Dossession,  reversion,  or  women  in  cUat- 
contingency,  in  chattels  real,  such  interests  appear  to.  be 
assignable  by  the  husband  in  his  marital  right  (y).  We 
are  informed,  indeed,  that  where  a  term  of  years  was 
vested  in  a  trustee,  in  trust  to  pay  the  rents  to  B.  for 
life,  and  from  and  after  his  death,  to  assign  the  term  to 
the  wife  of  B.,  Mr.  Booth  (in  1785)  held,  that  B.  and  his 
wife  could,  hyjine,  make  a  good  title  to  the  purchaser. 


{t)  May  y.  Roper,  4  Sim.  360;  Lee,  2  Mad.  16;  Purdew  v.  Jack- 
Ex  parte  Ellison,  2  Yo.&  C,  528.  eon,  1  Russ.  1;  Honner  y.  Morr 
(u)  May  T.  Roper,  supra.  ion,  3  Buss.  65 ;  Wateon  y .  Ben^ 
(x)  Rieharde  y.  Chambers,  10  nis,  3  Russ.  90;  Stifle  y.  Everiti, 
Yes.  580;  JFoollandsY.  Crowcher,  1  Mylne  &  Cr.  37. 
12  Yes.  174;  Wade  v.  Saunders,  (y)  Donne  y.  JSart,  2  Russ.  & 
1  Turn.  &  R.  306;  Homsby  v.  M.  360, 

VOL.  I.  P 


tela  rei^l. 
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CHAPTER  T.    and  thought  also  that  the  title  might  be  made  good  by 
the  wife's  consenting  on  a  decree  being  made ;  an  opinion 
which  is  pronounced  (^z)  right  as  to  the  former  pointy  but 
wrong  as  to  the  latter.     As  to  both  points^  however^  it 
should  seem  that  the  opinion  was  wrongs  if  it  went  to 
assert  that  either  a  fine  or  consent  in  court  was  necessary 
to  pass  the  wife's  reversion^  which  the  husband  alone  was 
competent  to  alien  (a).     But  a  fine  (i.  e.  sur  concessit) 
might  have  been  levied  to  pass  leaseholds  for  years>  so 
that  if  there  be  any  case  which  requires  the  wife's  con- 
currence in  order  to  bind  her  interest  in  a  chattel  real^ 
the  substituted  deed  would  be  effectual ;  and  where  the 
interest  cannot  be  reached  without  tlie  aid  of  a  court  of 
equity,  it  should  be  considered^  on  behalf  of  purchasers 
and  others^  dealing  with  the  husband  or  his  assignees, 
whether,  as  against  the  wife,  that  aid  would^  under  all 
circumstances,  be  unconditionally  extended  (b). 
As  to  the  wife's      With  rcspcct  to  interests  settled  to  the  wife's  separate 
u?^wm  of '  use,  and  to  powers  of  appointment  vested  in  her,  the 
appom   en       ^^^  neither  disables  a  married  woman  from  dealing  with 
.'  *       U     J         her  separate  property,  or  from  exercising  her  powers,  by 
Ta^^^  other  forms  tlian  those  which  it  has  prescribed,  nor  ena- 

3^L|'  lU'  i^  bles  her,  by  such  forms,  to  effect  those  objects.     The  le- 

gislature expressly  disclaims  (s.  78)  all  interference  with 
powers  vested  in  married  women, 
conseqneiiee  of      The  Substitution  of  a  conveyance  by  deed  inroUed 
fines  and  t^  for  matter  of  record  has  improved  the  state  of  the  law, 

(jer)  Per  Sir  Lancelot  Shadwell,  wasofalegalestate,  the  subject  was 

V.  C,  in  May  v.  Roper^  4  Sim.  not  properly  equitable,  might  have 

360.  been  answered  in  Lord  Eldon's 

(a)  DaimeY.  Hart,  2  Buss.  &  words: — "all  the  estates,  to   a 

M.  360.  certain  extent,  that  is,  during  the 

(5)  See  Sturffea  v.  Champneys,  3  continuance  of  the  term,  would  be 

Jurist,  840;  Sweet  on  Sep.  Est.  63.  equitable  estates."  3  Sugd.  Y.  & 

The  argument,  that,  as  the  devise  P.  10th  ed.  64. 
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with    respect   to  persons   labouring   under  incapacity,    chapter  t. 
The  fine  or  recovery  of  a  lunatic  (c\  of  an  infant  (d ),  ^«"f« ."  «" 

•'   ^  .  \    y'  gards  inoapa- 

(unless  impeached  during  the  infancy),  and  of  a  married  dtated  per^^a. 
woman  {e),  appearing  on  the  record  as  a  feme  sole,  (un- 
less avoided  by  the  husband),  were  valid  and  irreversible 
at  law,  (the  lunatic's  or  infant's  recovery  not  being  suffered 
by  attorney),  and  their  declarations  of  the  use  were  also 
valid  at  law  (/).  In  such  cases,  how  gross  and  fi-audulent 
soever,  a  court  of  equity  alone  was  competent  to  relieve, 
by  decreeing  a  re-conveyance  (g*).  But  the  legal,  as  well 
as  the  equitable  validity  of  the  assurances  of  tenants  in  tail, 
and  of  married  women,  made  according  to  the  act,  must 
depend,  like  all  other  assurances,  on  personal  competency 
to  make  an  ordinary  deed ;  though,  as  to  married  women^ 
the  legislature  has  thought  fit  to  require  (s.  84)  the  faxAs 
of  majority  and  soundness  of  mind  to  be  certified  (A). 

The  new  real-property  acts,  and,  indeed,  most  of  the  Defimtiom, 
modern  acts,  commence  by  defining  the  terms  to  be  afler-  K^i;,. 
wards  employed;   not  unfirequently  attributing  several  thendn^pioy. 
meanings  to  the  same  term.     This  practice  renders  it  '^'' 
necessary  for  the  expositor  either  to  look  out  every  word 
as  he  proceeds,  or  to  carry  the  glossary  in  his  head.    Will 
it  not  sometimes  be  a  question,  whether  a  term  is  em-  *  - 

ployed  in  one  of  several  given  senses  exclusively,  or  in 
which,  and  how  many,  of  several  given  senses  it  is  em- 
ployed, and  sometimes  happen  that  the  term  cannot  be 

(c)  Beverley's  ease,  4  Co.  Rep,  Pr.  312. 

123  b;  MansfielcTs  ease,  12  Co.  (/)  Mansfield* s  ease,   12  Co. 

Bep.  124;  -Murley  v.  Sherren,  8  Rep.  124. 

Ad.  &  Ell.  754.  (g)  Addison  v.  Dawson,  2  Vem. 

{d)  Hungat^sease,  12 Co.  Rep.  678;  Clerk  ▼.  Clerk,  Id.  412. 

122.  (A)   See  In  re  Sarah  Luke,  1 

(e)  Shep.  Touch,  by  Prest.  7;  Bing.  N.  C.  265. 
8iead  v.  Izard,  Bos.  &  P.  New 

p2 
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CHAPTBE  V.  understood  in  any  of  the  given  senses  ?  No  care  or  skill 
can  ensure  the  correct  and  consistent  application  of  a 
new  vocahulary,  even  when  applied  by  the  inventor  him- 
self, while  the  mere  expounder  cannot  safely  confide  in  the 
interpretation  of  any  clause  without  recurring  again  and 
again  to  the  definitions,  by  which  the  terms  are  often  ex- 
tended beyond,  or  diverted  from,  their  natural  import  (0- 
Thus,  according  to  the  definitions  furnished  by  the  act 

*-«bftMfee;"  uudcr  Consideration,  (s.  1),  *' base  fee"  is  ''exclusively 
that  estate  in  fee^simple,  into  which  an  estate  tail  is  con- 
verted, where  the  issue  are  barred,  but  persons  claiming 
by  way  of  remainder  or  otherwise  are  not  barred ;  *'  as, 
where  A.,  tenant  in  tail  in  remainder  expectant  on  a  life 
estate  in  B.,  with  remainder  over,  makes  a  disentailing 
assurance,  without  B/s  consent  as  protector,  and  acquires 
to  himself  and  his  heirs  (general),  or  conveys  to  a  stranger 
and  his  heirs,  an  estate  to  endure  so  long  as  there  shall 
be  issue  in  tail,  which  estate  is  descendible,  alienable,  and 

— "^ttatetwij"  devisable  like  an  estate  in  fee-simple.     An  "estate  tail** 

means,  not  only  the  thing  it  properly  imports,  but  like- 
wise ''  a  base  fee  into  which  an  estate  tail  shall  have  been 
converted,"  though  a  base  fee  has  just  been  classed  with 
a  fecrsimple,  because  it  has  not  the  limited  qualities  of  an 

— «•  letuai  ten-  cstatc  tail.     An  "  actual  tenant  in  tail "  is  "  exclusively 

*°  "*     '       the  tenant  of  an  estate  tail  which  shall  not  have  been 

barred,"  notwithstanding  that ''  the  estate  tail  may  have 
been  divested  or  turned  to  a  right."  Thus,  if  an  estate 
tfiil  had  been  discontinued  (k)  before  the  act,  the  perscm 

(t)  In  the  Tithe  Commutation  eluded  under  the  latter  tenn,  and 

Act,  6  k7  Will.  4,  c.  7\»  s.  12,  are  intended  by  the  act  to  be  ex- 

the  word  *^land"  is  defined  to  in-  duded. 
dude  (inter  alia)  ^'hereditaments^"         (k)  Ante«  134, 
though  tithes  are  indisputably  ip- 
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having  the  right  of  action  would  still  be  actual  tenant  in     chapter  t. 
tail,  and  a  fortiori  if  the  tenant  in  tail  were  merely  dis- 
possessed.    The  simple  term  '*  tenant  in  tail "  includes,  — "tonintia 
not  only  the  idea  of  an  actual  tenant  in  tail,  (understood, 
of  course,  in  the  sense  in  which  that  term  is  previously 
defined),  but  also  ''  a  person  who,  where  an  estate  tail 
shall  have  been  barred  and  converted  into  a  base  fee, 
would  have  been  tenant  of  such  estate  tail  if  the  same 
had  not  been  barred ;  "*  so  that,  in  the  case  above  supposed 
of  a  disentailitig  assurance  by  B.,  tenant  in  tail  in  re^ 
mainder,  A.  and  his  issue,  though  deprived  of  the  estate 
tail  and  of  all  right  to  the  estate  tail,  would  yet  be  tenant 
or  tenants  in  tail,  within  the  scope  of  this  definition,  for 
the .  purpose  of  barring  the  remainder  over>  (whatever 
might  be  the  destination  of  the  base  fee  created  by  the 
assurance).     The  next  term, ''  tenant  in  tail  entitled  to  a  _<<  tenant  in 
base  fee,'*  is  compounded  of  the  preceding  ideas,  and  is  a  Imm  fee." 
explained  to  mean  *'  a  person  entitled  to  a  base  fee,  or  to 
the  ultimate  beneficial  interest  in  a  base  fee,  and  who,  if 
the  base  fee  had  not  been  created,  would  have  been  ac- 
tual tenant  in  tail.**     Thus,  if,  in  the  case  already  pnt>  A. 
had  conveyed  to  the  use  of  himself  and  his  heirs,  then,  as 
he  would  have  taken  the  base  fee  created  by  his  assurance, 
and  would,  but  for  the  assurance,  have  had  the  estate 
tail,  he  would  be  "  tenant  in  tail  entitled  to  a  base  fee,"" 
within  the  meaning  of  the  definition ;  and  if  he  should 
die,  without  disposing  of  the  base  fee,  leaving  an  eldest 
son,  such  son,  being  at  once  owner  of  that  fee  and  no^ 
minal  heir  to  the  entail,  would  fall  within  the  same  de^ 
finition.     These  definitions  may  be  obvious  enough  to 
persons  conversant  with  the  learning,  but  as  they  may 
possibly  perplex,  if  not  startle,  beginners,  it  has  been 
thought  right  to  give  some  explanation  of  them,  though 
the  use  of  the  particular  terms  defined,  in  the  sense 
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OHAPTEE  T.    affixed  by  the  act,  (except  the  term  "  base  fee  "),  has  been 

avoided  in  the  previous  observations  upon  the  act. 
Liability,  a$  be-       One  of  the  points  arising  in  practice  upon  the  act  re- 
MidTpurchMer,   spccts  the  liability,  as  between  vendor  and  purchaser,  to 
!^f  ^^M^^^^  bear  the  expense  of  an  assurance  for  defeating  an  entail 
under  the  act    ^^  £^^  passiug  or  binding  the  interest  of  a  married  woman. 

The  vendor  must,  it  is  conceived,  bear  the  expense  of  the 
formalities  superadded  by  the  act  to  the  ordinary  con- 
veyance of  the  purchaser,  where  the  object  can  be  pro- 
perly effected  by  that  conveyance,  and,  where  a  separate 
assurance  shall  be  requisite,  the  whole  expense  of  such 
assurance. 
At  to  inroi-  Whether  the  ceremony  of  inrolment,  by  which  fines 

ment  after  the  ,  .  i         i  \ 

i%  death  of  the  te-  and  rccovencs,  considered  as  assurances  by  tenant  m 
fu^-^'-  ht2i.  '  tail,  are  now  represented,  is,  in  all  respects,  an  apt  and 
'S'CM^^  /r^.^-        suflScient  substitute,  maybe  thought  to  admit  of  some 

doubt.  The  proceedings  in  a  fine  or  recovery  must  have 
reached  their  maturity  in  the  lifetime  of  the  tenant  in 
tail ;  the  essential  part  must  have  been  performed  by  him, 
or  by  his  attorney  solemnly  constituted.  But  the  deed 
may  be  a  common  conveyance  at  the  time  of  the  death  of 
the  tenant  in  tail,  who,  dying  within  six  calendar  months 
after  the  execution,  may  leave  the  material  ceremony, 
inrolment,  to  be  supplied  as  a  posthumous  act.  The  effi- 
cacy of  the  deed,  as  a  bar  to  the  issue  and  remainder- 
men, may  be  wholly  dependent  on  the  honesty,  diligence, 
or  caprice  of  a  stranger,  or,  even  (for  the  case  is  possible) 
of  the  heir  in  tail,  or  the  remainder-man.  This  could  not 
have  happened  while  the  old  solemnities  were  in  use. 
It  is  true  that  a  fine  or  a  recovery  might  have  been 
levied  or  suffelred  by  one  person  in  the  name  of  another 
without  his  consent  (m),  but  not  with  effect.  Fines  and 
recoveries,  too,  were  in  themselves  extraordinary  as- 

(ifi)  The  o£Penoe  was  death,  by  stat.  21  Jac.  1,  c.  26. 
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surances^  and  were  never  resorted  to  by  a  tenant  in  tail,  chapter  t. 
unless  with  the  view  of  defeating  the  entail ;  but  the  deed 
of  disposition  is  in  itself  merely  an  ordinary  instrument, 
and  need  not  carry  upon  the  face  of  it  any  indication 
of  an  intention  to  produce  that  strong  e£Pect  which  sub- 
sequent inrolment,  within  the  period  prescribed,  com- 
municates. If  the  act  had  not  proceeded  on  the  basis 
of  a  conveyance  of  the  land,  by  virtue  of  an  estate,  real 
or  supposed,  as  distinguished  from  the  execution  of  a 
power  or  authority,  it  might  have  been  contended  that 
the  inrolment  must  take  place  in  the  lifetime  of  the 
tenant  in  tail,  on  the  same  principle  which  requires,  that 
an  attestation,  wanting  to  render  an  instrument  operative 
as  an  execution  of  a  power  or  authority,  should  be  sup- 
plied in  the  lifetime  of  the  donee,  whose  volition  must  con- 
tinue fill  the  prescribed  ceremonies  are  complete  (n).  In 
this  respect,  therefore,  neither  analogy  to  the  abolished 
assurances,  nor  analogy  to  the  instruments  executing 
powers,  has  been  pursued.  From  these,  and  other  con- 
siderations, it  may  perhaps  appear,  that,  besides  the  dif- 
ferences which  the  act  itself  expressly  contemplates  be-* 
tween  the  abolished  and  the  substituted  forms,  there  are 
some,  less  in  accordance  with  the  design  of  the  legisla- 
ture, arising  out  of  the  intrinsically  di£Perent  nature  and 
character  of  the  forms  themselves  ;  and  that  while  much 
learned  nonsense  (o)  has  been  swept  away,  something 
also  of  desirable  certainty  and  solemnity  has  been  lost. 

As  to  one  important  point,  the  old  law  has  been  hap-  Exemption  of 
pily  disregarded.     Over  disentailing  assurances,  except  so  nmLet^fr^i^ 
far  as  married  women  are  concerned,  the  Court  of  Com-  the  Common 
mon  Pleas  has  no  peculiar  jurisdiction,  and  we  have  only     **** 

(n)  I  Sugd.  Pow.  329;  Htnth     jargon    and   learned    nonsense.'' 
kiM  y.  Kemp,  3  East,  410.  Per  Willes,  C.  J.,  in  Marim  y, 

(o)  Becoyeries^*'  unintelligible     Strahtm,  1  Wils.  73. 
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cHAFTBR  V.  to  fcgret,  for  the  sake  of  cheapness  and  facility  in  the 
transfer  of  land^  as  well  as  of  consistency  in  the  new  law^ 
that  the  assurances  of  married  women  were  consigned  to 
the  ancient  jurisdiction^  without,  at  least,  effectually  li- 
miting the  extent  to  which  that  court  might  exercise  its 
control. 
General  merita       Qu  the  wholc,  howcvcr,  it  must  be  allowcd  that  the 

of  the  act;  '  ' 

act,  though  partaking  of  the  imperfections  from  which 
an  original  effort  to  grasp  a  subject  so  various,  complex, 
and  extensive,  cannot  hope  to  be  exempt,  and  though 
not  a  little  blemished  by  parliamentary  grafts,  contains 
at  least  the  materials  of  a  complete  system.  If,  after  the 
experience  of  a  few  years,  it  were  to  be  carefully  revised, 
and  re-enacted  in  a  less  elaborate  form,  this  branch  of 
the  law  would  probably  be  settled  on  a  sure  foundation. 
It  would  not  have  been  possible,  perhaps,  to  construct  a 
new  system  more  conservative  of  the  general  principles 
of  the  old.  While  the  act  abrogates  two  of  the  common 
assurances  of  the  realm,  it  abstains  from  introducing  any 
novel  mode  of  conveyance  (jji) ;  the  barrier  of  obsolete 
technicality  is  thrown  down,  only  to  be  replaced  by 
a  scheme  of  protection,  organized  with  the  avowed  de- 
sign of  giving  vigour  and  consistency  to  the  checks  im- 
posed by  the  ancient  law  of  settlement.  It  may  be 
objected,  that  a  thorough  understanding  of  the  statute 
exacts  from  the  practitioner  too  large  a  portion  of  th^ 
knowledge  and  industry  displayed  by  the  framer.  In- 
deed, the  new  system  has  been  characterized  as  '^  one  of 
vast  complication  (y).**  But,  the  statute  ranges  over  and 
exhausts  a  wide  and  various  field,  and  this  accounts  for 
the  number  and  diversity  of  its  provisions ;  while  its  ab- 

(p)  Vide  post.  Vol.  2,   Prec.     tions  on  the  act. 
Part  IV.  and  Notes,  for  Forms  of         (g)  2  Sugd.  V.  &  P.  10th  ed. 
Assurances  and  further  ohserva-     311. 
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struse  and  complex  character  arises,  chiefly  from  thfe  i!na-  chaptbr  v. 
chinery  requisite  to  maintain  the  old  distinction  between 
the  power  of  a  tenant  in  tail  in  possession,  and  the  power 
of  a  tenant  in  tail  in  remainder,  over  the  posterior  limit- 
ations— a  distinction  originally  accidental,  and  referable 
to  the  feudal  character  of  real  actions,  of  which  a  common 
recovery,  the  device  adopted  for  barring  entails^  was  but 
an  e£fect.  Whether  that  distinction  was  fit  to  be  retained 
or  not,  it  was  for  the  legislature  to  determine*  Our  at- 
tention has  been  confined  to  the  legal  qualities  of  the 
act.  They  who  canvass  its  merits  on  a  broader  view  may 
urge  that  the  old  system  had  growti  up  by  expedients,  by 
connivance^  by  casual  legislation ;  that  for  whatever  was 
good,  it  had  the  praise  of  a  free  spirit  early  struggling 
to  enlarge  the  narrowness  of  tenure — for  whatever  was 
rude,  the  apology  of  ruder  times  :  whereas  the  new  sys- 
tem has  been  constructed  at  once,  with  chosen  materials^ 
amid  the  lights  of  modern  jurisprudence,  and  is,  there- 
fore, to  be  tried  by  a  different  test,  by  its  adaptation  to 
the  state  of  society,  by  its  concessions  to  the  policy  of 
the  age. 

In  conclusion,  the  reader  may  be  gratified  to  learn  the  —how  estimtt- 
sentiments  of  competent  judges  on  the  merits  of  the  new  fe«sion.  * 
law  of  alienation  by  tenants  in  tail  and  married  women. 
In  treating  of  this  act,  one  distinguished  writer  thus  ex- 
presses himself: — "  The  sweeping  away  of  fines  and  re- 
coveries is  a  solid  improvement  in  the  law,  and  the  act 
of  parliament  is  a  masterly  performance,  and  reflects 
great  credit  on  the  learned  conveyancer  (r)  by  whom 
it  was  framed.  But  the  policy  of  the  provisions  in  the 
act  may  be  doubted.  All  men's  titles  must  for  many 
years   depend  upon  the  law  of  fines   and  recoveries ; 

(r)  Vide  ante,  155,  n.  (t). 
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CHAPTER  T.  and  few  will  be  found  in  a  short  time  competent  to 
judge  of  their  validity.  The  substitute  for  the  old  law 
is  one  of  vast  complication^  introducing  a  protector  in 
every  settlement  to  check  the  alienation  by  tenant  in 
tail  in  remainder.  Whilst  we  brush  away  our  old  books, 
no  one  can  doubt  that  the  new  system,  from  its  com- 
plication, will  lay  the  foundation  for  new  ones,  and 
that  the  construction  of  the  act  in  every  given  case 
will  not  be  settled  but  after  a  long  run  of  litigation, 
although  no  doubt,  at  firsts  every  thing  will  proceed 
smoothly.  The  author  was  one  of  those  who  thought 
that  the  law  would  have  been  more  simple  if  it  had 
merely  abolished  fines  and  recoveries^  and  made  deeds  to 
declare  the  uses  of  fines^  and  to  make  tenants  to  the 
praecipe  in  recoveries,  effectual  without  actually  levying  a 
fine  or  suffering  a  recovery  («).** 

Another  commentator  on  this  statute^  to  whose  valuable 
work  reference  has  already  been  made,  observes,  that 
^'  the  care  and  skill  displayed  in  the  penning  of  its  nume- 
rous provisions  have  extorted  the  warm  and  candid  praise 
of  a  writer  of  the  highest  legal  celebrity,  though  enter- 
taining an  unfavourable  opinion  of  the  policy  of  the  mea- 
sure.    The  act,  indeed,  is  one  of  the  most  complete  of  any 
of  the  legislative  amendments  of  the  law  of  real  property 
passed  in  the  last  session,  which  appear  to  possess  very 
unequal  degrees  of  merit  (t).'' 
Fines  and  re-      The  act  on  which  we  have  been  commenting  does  not 
/JJS)%*&  5*^*'  extend  to  Ireland  (s.  92),  except  in  those  instances  (u) 
(Ro^'Aueni,    whcrc  Ireland  is  expressly  mentioned.     But  the  legisla- 
jug,  15, 1834).  ^^^^  j^^g  gj^^^  passed  ^'  An  Act  for  the  Abolition  of  Fines 

(«)  2  Sugd.  y.  &  P.  lOth  ed.  68,    69;    as  to  entailed  money, 

311.  8.    72;    as    to    acknowledgment 

(t)  9  Jarm.  Cony.  415.  and  inrolment  of  deeds,  ss.  73, 

(«)  As  to  bankrupts,  ss.  45,  74,  75. 
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and  Recoveries,  and  the  substitution  of  more  simple  chapter  v. 
modes  of  Assurance  in  Ireland.  **  If  this  practice  of  se- 
vering in  legislation,  where  the  objects  and  the  policy  of 
two  countries  are,  or  ought  to  be,  essentially  the  same, 
tends  to  prevent  a  perfect  community  of  interest,  it  is 
certainly  not  less  injurious  to  the  consistency  and  sim- 
plicity of  the  laws.  The  Irish  act  differs  in  several  re- 
spects from  the  English  act,  and  it  may  be  useful  to  state 
shortly  a  few  points  of  difference.     In  the  definitions  (s.  Points  in  which 

t\     .^  i  ••■  1  •  the  Irish  Fines 

1),  the  word  estate  is  made  to  extend  to  ''any  mterest,  and  Recoveries 

1  •    1  M     m*mi      f  •  1  •  .  Act  differs froDi 

charge,  right,  title,  hen,  or  mcumbrance,  m,  upon,  to,  or  the  EngUsh. 
affecting  land,  whether  present  or  vested,  future  or  contin- 
gent.*'  The  additional  words  were  introduced  from  an 
anxiety,  probably,  to  satisfy  the  scruples  of  those  who 
doubted  the  applicability  of  the  English  act  to  inchoate 
and  contingent  interests,  as  a  mere  title  to  dower  {v),  or 
the  benefit  of  a  contingent  or  executory  limitation  {x).  The 
clauses  of  the  English  act  relating  to  ancient  demesne, 
and  to  copyholds,  are  omitted^  as  being  inapplicable  to 
Ireland ;  and  that  branch  of  the  fifth  section  which 
establishes  the  validity  of  fines  and  recoveries,  notwith- 
standing any  defect  or  want  of  jurisdiction  in  the  court, 
is,  for  a  similar  reason,  also  omitted.     On  the  other  Extraneous 

clause  relative 

hand,  the  Irish  act  contains  a  provision  (s.  22)  entirely  to  contingent 
novel,  and  apparently  foreign  to  the  professed  objects  of  fnte^ts."***^ 
the  act  {y).  This  provision  did,  indeed,  find  its  way  into 
the  English  bill,  but,  on  being. discovered,  was  ejected  as 
irrelevant.  It  is  not,  perhaps,  conceived  in  the  clearest 
terms,  but  it  purports  to  enable  any  person,  either  before 
or  after  he  shall  become  entitled,  otherwise  than  as  ex- 
pectant heir  of  a  living  person,  to  an  estate  in  lands  not 

(r)  Vide  post,  3  &  4  Wffl.  4,  c         (y)  See  2  Sugd.  V.  &  P.  lOth 
105.  •  ed.  315. 

{x)  Ante,  194. 
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CHAFTBR  V.  vcstcd.  End  whether  he  be  ascertained  as  the  person  or 
one  of  the  persons  in  whom  the  estate  may  become 
vested  or  not^  to  dispose  by  deed,  will,  or  otherwise,  as  if 
the  estate  were  vested  in  possession  ;  but  no  such  disposi- 
tion is  to  be  valid,  where  the  person  making  it  shall  not 
then  have  become  entitled,  unless  the  instrument  under 
which  he  claims  be  then  in  actual  operation*  It  would 
require  an  extended  dissertation  to  develope  all  the  pos- 
sible bearings  of  this  clause*  The  owners  of  contingent 
and  executory  interests  could  not  alien  at  law,  by  any 
assurance  operating  inter  vivos,  except  under  the  doctrine 
of  estoppel  (;»),  though  they  were  competent  to  bind  their 
interests  by  way  of  contract  in  equity.  Thus,  if  lands 
stood  limited  to  A.  for  life,  remainder  to  B.,  if  he  should 
survive  A.>  in  fee,  or  to  A.  in  fee,  but  if  he  should  die  under 
twenty-one,  then  to  B.  in  fee ;  in  neither  case  would  a 
conveyance  by  B.  pass  the  benefit  of  the  contingent  limit- 
ation, so  as,  on  the  happening  of  the  contingency,  to  vest 
the  estate  in  the  grantee  at  law,  though  B/s  agreement 
would  bind  it  in  equity,  and  his  devise  would  pass  it  even 
at  law.  But  with  reference  to  the  devisable  quality  of 
contingent  and  executory  interests,  an  eminent  writer  ob- 
serves, that  **  the  decisions  do  not  appear  to  reach  those 
cases,  where  neither  the  contingent  interest  itself  is  trans- 
missible from  any  person  until  the  contingency  decides  him 
to  be  an  object  of  the  limitation,  nor  the  person  or  persons, 
to  or  amongst  whom  the  contingent  or  future  interest  is 
directed,  is  or  are  in  any  degree  ascertainable  before  the 
contingency  happens ;  as  in  the  case  of  a  contingent  or 
executory  limitation  to  the  right  heirs  of  J.  S.  (then 
living)  where  the  description  of  the  person  to  take 
cannot  be  confined  to  or  among  any  ascertainable  person 
or  persons,  during  the  life  of  J.  S. ;  nor  can  it  therefore 

{t)  Ante,  165. 
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be  said  in  whom  such  interest  is ;  nor,  consequently,  that  chapter  t. 
it  is  in  any  body,  during  that  period;  nor  will  it  be 
transmissible  or  descendible,  from  any  one  djring  before 
it  becomes  vested  (o).**  If  the  point  could  still  be  re- 
garded as  open  to  discussion  upon  principle,  it  might, 
perhaps,  be  contended  that  we  cannot,  in  the  case  of  a 
contingent  limitation,  ever  properly  consider  any  person 
as  the  object  or  person  to  whom  the  interest  is  directed, 
until  the  happening  of  the  contingency  decides  him  to 
be  such,  or  affirm  the  legal  interest  to  be  in  any  body 
during  the  contingency;  and  that  a  limitation  to  the 
survivor  of  a  thousand  persons,  or  to  the  right  heirs  of 
J.  S.,  is  not  further  or  otherwise  contingent  than  a  limit- 
ation to  A.,  if  he  shall  survive  B. ;  inasmuch  as  in  the 
former  case  the  limitation  is,  quojid  each  of  the  thousand 
persons,  or  quokd  each  of  all  possible  heirs,  a  limitation 
to  that  individual  if  he  shall  eventually  sustain  the  char- 
acter of  survivor  or  of  heir,  or  is,  in  other  words,  a  limit-^ 
ation  to  A.,  if  he  shall  survive  B.,  C,  &c.,  or  to  A„  if  he 
shall  become  the  right  heir  of  J.  S. ;  the  uncertainty  being 
the  same  in  kind,  though  increased  in  degree  (b).  The 
clause  in  question  seems,  however,  to  have  been  framed 
with  an  eye  to  the  supposed  distinction,  and  to  contem- 
plate the  extension  of  the  power  of  disposition  to  every 
species  of  contingent  and  executory  interest,  except  the 
mere  expectancy,  or,  in  other  words,  the  hope  of  succes* 
sion  of  an  heir  apparent  or  presumptive,  which  hope  dif- 
fers essentially  from  the  contingent  title  under  a  gift  to 
the  right  heirs  of  a  living  ancestor  as  purchasers.  But 
if  the  law,  in  regard  to  the  transferable  or  devisable  pro- 
perties of  contingent  and  executory  interests,  was  defec-* 


(a)  Feame's  Cont.  Rem.   8th     Unson,  2  Mau.  &  S.  165. 
ed.  370,  371;  and  see  Hoe  y.  Tom-         (b)  \  Jann.  D«t.  30^  n. 
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tive  and  doubtful,  it  should  have  been  corrected  and 
explained  by  other  means  than  an  isolated  clause  in  an 
act  concerning  Irish  fines  and  recoveries.  With  equal 
propriety,  the  clause  might  have  been  extended  to  such 
choses  in  action  as  are  not  assignable  at  law.  It  remains 
to  be  noticed,  that  though  this  enactment  is  not  confined 
in  terms  to  Ireland  (c),  (an  observation  which  applies  to 
other  clauses  of  the  act),  and  has  no  peculiar  applica* 
bility  to  lands  in  Ireland,  yet  it  was  not  the  intention  of 
the  framer  that  it  should  extend  to  lands  elsewhere; 
and  it  is  considered,  that,  by  construction,  it  would  be 
confined  accordingly  {d).  The  discrepancy  in  dates  al- 
ready pointed  out  (^),  as  existing  between  the  27th  and 
31st  sections  of  the  English  act,  is  retained  in  the  Irish 
act  (/),  and,  what  is  more  to  be  regretted,  the  Court 
of  Common  Pleas  in  Dublin  is  invested  with  a  power 
of  making  orders  similar  to  that  which  is  conferred  by 
the  English  act,  and  which  has  been  exercised  so  unfor- 
tunately. 


The  Act  for  the  limitation  op  actions  and  suits 

RELATING   TO   REAL   PROPERTY,  AND   FOR  SIMPLIFYING   THE 
REMEDIES  FOR  TRYING    THE   RIGHTS    THERETO,  thoUgh  first 

im)!*'*  ^^^*  ^^  ^^^  order  of  time,  and  also,  perhaps,  in  point  of  public 

interest  and  importance,  has  been  postponed  to  the  Fines 
and  Recoveries  Acts,  because  without  some  knowledge  of 


Limitation 
of  actions 
and  suits,  3 
&  4  Will.  4, 0. 
21 1  {Royal  Ai- 


(c)  As  to  the  testamentary 
power  oyer  contingent  and  execu- 
tory interests,  vide  post,  7  Will. 
4  &  1  Vict.  c.  26,  s.  3.  If  the 
twenty-second  section  of  the  Irish 
Fines  and  Recoyeries  Act  were  not, 
hy  constniction,  limited  to  Ireland, 
all  contingent  and  executory  inter- 
ests would  be  disposable,  at  law  as 


well  as  in  equity,  and  by  deed  as 
well  as  by  will. 

{d)  See  2  Sugd.  Y.  &  P.  10th 
ed.  312,  316;  where  some  other 
peculiarities  of  the  Irish  Act  are 
noticed. 

(<?)  Ante,  178. 

(/)  Ss.  25,  29. 
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those  assurances^  the  student  would  not  be  fully  prepared    craptir  v. 
to  enter  on  the  discussion  of  its  provisions. 

All  the  statutes  for  the  limitation  of  actions  have  been  General  poUcy 
passed  for  the  purpose  of  quieting  possession,  the  great  SL^uut/' 
object  of.  the  policy  of  those  laws.  It  is  generally  im- 
material to  the  public^  whether  this  or  that  individual 
is  the  owner  of  a  particular  estate^  but  it  is  highly  im- 
portant to  the  public  that  the  person  in  possession^  as 
the  apparent  and  reputed  owner^  should  be  the  real  and 
lawful  owner^  for  he  is  dealt  with  as  such  by  the  worlds 
which  sees  him  appropriate  the  profits^  and  exercise  with- 
out dispute  the  known  rights  of  a  proprietor.  Statutes  of 
limitation^  therefore,  are  not  made  simply  for  the  purpose 
of  terminating  questions  of  title,  as  between  individuals, 
but  are  founded  on  a  broader  principle,  which  requires, 
for  the  sake  of  mankind  at  large,  that  the  person  who 
has  long  enjoyed,  and  who  has  the  credit  attributed  to 
lengthened  enjoyment,  should  not  be  lightly  disturbed  (g). 
Besides,  instability  of  ownership,  protracted  exposure  to 
eviction,  however  contingent  or  remote,  discourages  im- 
provement, stimulates  a  bad  species  of  legal  diligence, 
and,  by  reducing  some  families  to  sudden  indigence,  and 
raising  others  to  opulence  as  sudden,  occasions  that  dis- 
order in  society  which  it  is  the  object  of  all  positive  in- 
stitutions to  exclude.  While  the  law  shuns  the  reproach 
of  an  injury  remediless,  it  should  be  especially  studious 
to  prevent  its  own  weapons  from  being  used  as  instru- 
ments of  oppression.  If  no  restrictions  were  imposed 
upon  their  use,  they  would  quickly  be  turned  against 
the  general  peace,  and  we  should  incur  the  opposite 
reproach  of  liti^ousness— of  that  state,  in  which  the 
law  ministers  less  to  the  wants,  than  to  the  passions  of 
men. 

(^)  Per  Lord  Eldon,  4  Bligh*a  Tfaxl.  Rep.  117. 
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CHAPTER  V.        This  statute  does  not  merely  limit  the  time  for  the 
The  new  act  not  assertion  of  riffhts,  but,  in  order  to  establish  greater  uni- 

merely  ]imit«  , 

the  right,  but    formity  and  simplicity  in  the  modes  of  asserting  them, 
remedy,  by       and  to  bring  real  property  generally,  with  a  few  un- 

abolishingmost  -j    ii  .•  J  i  r    \'     'i.   j.*  -^ 

xeai  actions,      avoidable  exceptions,  under   one  law   ot  limitation,  it 

abolishes  numerous  remedies  provided  by  the  ancient 
system  of  pleading.     Those  remedies,  known  under  the 
denomination  of  real  actions,  were,  from  their  expensive, 
dilatory,  and  curiously  technical  character,  rarely  em- 
ployed, and  yet  more  rarely  with  success ;  but,  as  means 
of  possible  annoyance,  they  hung  over  titles,  and  thus 
existed  rather  to  inflict  injuries  on  the  possessor,  than  to 
redress  those  of  the  rightfiil  claimant. 
Some  account        We  must  coutcut  oursclvcs  with  a  general  outline  of 
^e'iHiifferent'  ^^^  uaturc  and  objccts  of  real  actions.     These  cannot  be 
jecte!  *"^  ^'    understood,  nor  can  the  new  statute,  therefore,  be  viewed 

in  all  its  bearings,  without  reverting  to  the  customs  and 

maxims  of  our  feudal  ancestors.     The  law  of  limitation, 

indeed,  is  a  subject  which  peculiarly  involves  an  inquiry 

into  first  principles.     Possession  or  seisin  was  necessarily 

General  princi-  the  root  of  cycry  title.     When  the  question  of  title  was 

Lw'  hi  renrd    stirrcd,  mou  looked  back  for  the  earliest  possessor  who 

I^4fu"ti"et.  could  be  proved  (and  testimony  was  chiefly  oral,  often 

traditionary)  to  have  held  with  the  known  indicia  of 
ownership,  to  whom,  in  the  absence  of  contrary  evidence, 
they  ascribed  the  full  proprietary  right,  and  in  whose  suc- 
cessor, according  to  the  course  of  law,  they  deemed  that 
right  to  be  inherent.  If  the  present  possession  was  found 
to  be  adverse  to  that  right,  such  possession,  it  was  con- 
cluded, must  have  been  gained  by  wrong,  more  or  less  ap- 
parent, of  yesterday's,  or,  perhaps,  a  century's  date — by 
wrong,  which  time  might  veil,  but  could  never  obliterate^ 
which  reasons  of  policy  might  require  to  be  overlooked  or 
not  too  readily  redressed,  but  which  rigid  justice  must  still 
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condemn.  Hence  it  was  a  maxim,  that  though  the  ch after  t. 
remedy,  might  be  lost,  the  right  was  imperishable — dor- 
mit  aliquando,  moritur  nunquam.  The  modes  of  wrong- 
ful acquisition  were  determined  by  the  peculiar  nature 
of  the  system  under  which  the  land  was  held ;  they  re- 
sulted naturally  from  the  principles  of  tenure.  The  feiid 
was  confided  to  the  immediate  freehold^:,  whose  duty  it 
was  to  preserve  and  transmit  the  possession  conformably 
to  the  donation ;  and  so  long  as  that  confidence  was  un- 
broken, he  was  said  to  be  seised,  and,  if  entitled  for  life^ 
or  in  tail  only,  his  seisin  extended  its  influence  to  those 
in  remainder  and  reversion,  who,  in  their  proper  order 
and  degree,  had,  by  force  of  his  investiture,  estates  in 
the  land  (jg).  But  if  a  stranger  was  suffered  to  possess 
himself  of  the  tenement,  the  effect  of  the  grant  was  sus- 
pended, and  the  feudal  relation  changed  its  aspect.  As 
the  lord  required  a  tenant  ever  ready,  and  no  abeyance 
of  the  freehold  could  be  endured  (A),  the  stranger  became 
seised  as  tenant  de  facto ;  and,  if  he  claimed  indefinitely^ 
his  assertion  of  ownership  extended  presumably,  in  utter 
contravention  of  the  former  grant,  to .  a  new  title  under 
a  proper  infeudation,  which  always  gave  the  fee  (f). 
There  was  now  an  actual  denial  of  the  old  title  in  the 
face  of  the  feudal  body,  and  the  seisin  was  no  longer  ac- 
cording to  the  right,  though  necessarily  observant  of  the 
universal  laws  of  tenure. 

There  were  four  kinds,  or  rather  denominations,  of  in-  Differantmodea 
jury  to  which  the  freehold  was  ordinarily  exposed :  either  quUition.**  ^ 
the  tenant,  while  actually  seised,  might  be  ousted  by  a 
stranger,  and  this  was  called  emphatically  disseisin ;  or 
the  possession,  while  vacant,  might  be  usurped,  as,  in  the 
interval  between  the  death  of  the  ancestor  and  the  actual 
entry  of  the  heir,  and  this  was  called  abatement,  or  in  the 

{g)  Ante,  12.  (A)  Ante,  14.  (t)  Aiite^  8, 

VOL.  I.  Q 
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Consequences 
of  Uie  wrong. 


interval  between  the  death  of  a  tenant  for  life^  and  the 
actual  entry  of  the  remainder-man,  and  this  was  called 
intrusion  ;  or  possession  lawfully  taken  might  be  wrong- 
fully detained,  as  where  a  tenant  pur  auter  vie  held  after 
the  death  of  the  cestui  que  vie,  or  one  coparcener  held 
adversely  to  her  companion,  and  this  was  called  deforce-- 
menu  Again,  the  seisin  might  be  injuriously  affected  by 
the  alienation  of  the  tenant,  as  when  a  tenant  in  tail  dis- 
continued  (J),  or  a  tenant  for  life  divested  the  seisin,  by 
means  of  a  tortious  assurance.  But  the  freehold  was  safe, 
without  actual  possession  by  the  freeholder,  if  another 
held  it  as  his  tenant  at  will  or  for  years,  not  presuming  to 
give  or  to  receive  the  feudal  seisin  (k) ;  for  the  mere  render 
of  rent  or  other  dues  by  the  tenant  to  a  stranger  did  not 
disturb  the  reversion.  In  each  of  the  several  instances 
adduced,  there  was  an  interruption  of  the  lawftil  seisin ; 
or,  in  other  words,  a  disseisin  of  a  more  or  less  forcible 
nature.  The  ownership,  from  being  an  estate,  now  be- 
came a  right;  the  immediate  taker  could  not  convey, 
for  he  had  no  seisin  to  deliver ;  the  remainder^^man  could 
not  grant,  for  there  was  no  tenant  to  attorn  (/) ;  nor  was 
the  ownership,  when  thus  reduced  to  a  naked  claim,  even 
devisable,  for  devises  were  but  one  branch  of  a  system  of 
transfer  founded  throughout  upon  seisin.  The  notions 
of  our  ancestors  on  such  subjects  have  been  characterized 
as  odd  (m),  but  they  were  in  unison  with  the  institutions 
of  which  we  inherit  so  large  a  part.  We  must  carry 
them  along  with  us  through  the  subsequent  discussion, 
in  order  to  see  how  far  it  has  become  necessary  that  we 
should  cast  off  those  long^lescended  notions  and  open 
our  minds  to  new  ideas. 


(J)  Ante,  141. 

(*)  Ante,  14,  16,  27. 

(I)  Ante,  25. 


(m)  Per  Sir  J.  Mansfield,  C.  J., 
in  Gcodright  v.  Forrester,  1  Taunt. 
578. 
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The  progress  of  a  wrongful  possession  was  ordinarily    chaptkr  v. 
marked  by  three  stages.     In  its  first  stage^  the  summary  ^^^Jf^^^^of  a 
remedy  of  the   owner  vfas  an   actual  entry  upon  the  wrongful  title. 
land — a  simple   taking,  without  the  forms   of  law,  of 
that  which  was  still  notoriously  and  indisputably  his. 
But  when  the  wrong  had  attained  a  certain  degree  of 
maturity,  when  a  cloud  had  been  suffered  to  gather  over 
the  memory  of  the  former  title,  this  right  of  entry  was 
gone,  and  the  formality  of  judicial  process  was  required ; 
in  other  words,  a  right  of  action  only  remained.     Such 
process  varied  according  to  the  strength  of  the  wrongful 
possessor's  now  presumptive  right.     Thus,  in  the  second 
stage,  while  evidence  of  the  lawful  title  could  be  readily 
brought  to  destroy  the  presumption,  the  rightful  claimant 
recovered  in  the  ordinary  course  of  law.     But,  in  the 
third  and  last  stage,  when  the  adverse  enjoyment  had 
ripened  into  an  apparent  right,  the  law  would  not  allow 
the  possession  to  be  disturbed  without  a  vindication  by 
the  claimant  of  his  superior  right  in  a  proceeding  of  ex- 
traordinary  solemnity,  which  formerly  involved  even  a 
superstitious  appeal  to  arms  (n).      The  apparent  right 
was  the  right  of  possession ;  the  superior  right  was  the 
right  of  property ;   a  distinction  which  flowed  from   a  Distinctaon  be- 
graduated  scale  of  remedies,  rather  than  of  ownership  in  of  i^uestipn,  ^ 
the  abstract,  and  really  meant  httle  more  than  this,  that,  proplrty?Vd° 
in  order  to  promote  that  settled  state  of  possessions,  diItribm?on?f 
which,  in  later  times,  statutes  of  limitation  have  better  se-  ^®  'C'nediei, 
cured,  a  line  should  be  drawn  between  recent  and  in- 
veterate wrongs,  and  the  one  be  cognizable  in  a  less,  the 
other  in  a  more  solemn  form  of  procedure. 

Of  real  actions,  therefore,  (which  all  concerned  the  Real  actions  of 
freehold,  for  the  mere  termor  had  his  appropriate  reme-  turei  and  pot- 
dies  of  which  we  shall  speak  hereafter),  some  were  adapted  ^^^^* 

(ft)  59  Geo.  3,  c.  46,  (abolishing  trial  by  battle). 

q2 
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cHAM^KR  V.  to  determine  the  right  to  the  possession  merely,  and  were 
thence  called  possessory  ;  while  others,  of  a  higher  nature^ 
of  darker  antiquity,  and  more  elaborate  contrivance,  de- 
termined the  right  of  property,  and  were  thence  called 
droitureh  Thus,  A.  dispossessed  (or  rather  disseised)  by 
B.,  and  deprived  of  his  right  of  entry  from  having  passed 
the  first  stage,  brought  a  writ  of  entry  or  an  assize,  in 
other  words,  a  possessory  action,  against  B.  to  recover 
the  lost  possession.  The  result  of  this  proceeding  was 
conclusive,  as  between  the  claimants,  in  regard  to  the 
present  possession,  but  it  left  the  question  in  regard  to 
the  right  of  property  untouched.  The  defeated  party 
was  still  free  to  prosecute  a  writ  of  right,  or  such  other 
droiturel  action  as  suited  his  case,  in  order  to  obtain  a  so- 
lemn adjudication  of  the  proprietary  right.  The  result  of 
this  graver  proceeding  was  conclusive,  as  between  the 
claimants,  in  regard  to  that  right,  which  carried  with  it 

—their  eoneiu.  the  right  to  the  posscssiou.     In  neither  case  was  any 

second  trial  allowed :  but  the  judgment  on  the  point  of 
possession,  or  on  the  point  of  property,  according  as  the 
action  was  possessory  or  droiturel,  determined  the  par- 
ticular contest ;  though,  after  the  trial  of  even  a  writ  of 
right,  a  new  claimant  might  arise,  and  prevail  by  the 
strength  of  a  preferable  title.  Thus  litigants  in  a  real 
action  were  reduced  to  a  final  issue. 

Mixed  aotions,       It  was  otherwisc  in  regard  to  another  kind  of  action, 

^wSJwit; "  ^  which,  matured  by  the  care  of  successive  judges,  at  length 

superseded  in  a  great  measure  the  actions  already  de- 
scribed, ofiering,  instead  of  their  almost  impracticable 
forms,  a  series  of  easy  fictions,  and  which  is  familiar  to  the 
modern  practitioner— the  action  of  ejectment ;  a  remedy 
originally  given  to  a  lessee  for  years,  really  such,  from 
whom  the  possession  was  in  truth  wrongfrdly  detained. 
This  action,  like  the  action  of  waste,  is  of  a  compound  na- 
ture, having  for  its  object  to  recover,  as  well  the  posses- 
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sion  wrongfully  withheld^  as  compensation  for  the  injury ;  chapter  v, 
and^  being  thus  partly  real  and  partly  personal,  it  was 
called  a  mixed  action.  An  eiectment  mifirht  be  brought  — »*«  ineonda- 
again  and  again,  virtually  by  the  same  person,  claiming 
by  force  of  the  same  right ;  the  foundation  of  the  action 
being,  in  modern  practice,  an  imaginary  lease,  entry  and 
ouster,  which  may  all  be  feigned  at  the  pleasure  of  the 
litigant.  Its  inconclusive  nature,  together  with  its  com^ 
parative  facility  and  cheapness,  recommended  it  as  the 
ordinary  remedy  for  the  recovery  of  land.  Though  the 
judgment  in  an  ejectment  decided  nothing  directly  as  to 
the  title  (n),  but  concerned  the  immediate  possession 
only ;  yet,  indirectly,  questions  of  title  were  decided  in 
this  action,  which  was,  indeed,  the  common  expedient  for 
ascertaining  legal  rights  to  landed  property.  Thus,  if  A. 
brought  his  ejectment,  claiming  under  a  lease  by  B.,  who 
claimed  as  devisee  under  a  will,  the  verdict  went  only  to 
affirm  or  disaffirm  the  ability  of  B.  to  make  the  alleged 
lease,  without  defining  the  quantity  or  quality  of  B.'s  es* 
tate ;  yet,  that  ability  would  depend  on  the  solution  of 
previous  questions  of  construction,  as,  for  example,  whe- 
ther a  prior  devisee,  who  had  suffered  a  recovery,  took 
an  estate  tail  or  an  estate  for  life  only,  and  whether  B. 
himself,  supposing  he  were  dead,  had  any,  and  what  es- 
tate more  durable  than  for  his  own  life.  Hence  it  is 
obvious  that  this  action  affi>rded  the  means  of  obtaining 
incidentally  a  judicial  opinion  on  points  of  title ;  an  opi- 
nion, which,  if  the  litigation  proceeded  no  further  than 
carrying  the  question,  in  the  form  of  a  special  case,  be- 


(»)  The  consequence  of  the 
abolition  of  real  actions,  without 
substituting  any  other  mode  of 
specifically  enforcing  a  legal  title 
to  real  property,  is,  that  this 
country  is  the  only  part  of  the 
ciTilised  World  in  which  no  direct 


means  exist  of  recovering  this  im- 
portant species  of  property.  In 
New  England  real  actions  are  re- 
tained, and  the  inconyenient  and 
tedious  processes  which  brought 
those  actions  into  disrepute  in  the 
mother  country  are  reformed. 
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CHAPTER  V,  fore  the  judges  of  the  court  in  which  the  action  was 
brought^  had  a  solemn  and  authoritative  character.  The 
encouragement  to  litigation  held  out  by  the  inconclu- 
siveness  of  an  ejectment  was,  in  some  degree,  corrected 
by  the  Court  of  Chancery,  which  interfered  to  restrain 
by  injunction  the  vexatious  use  of  so  ready  a  weapon. 
DiBoseofreai  After  the  actiou  of  ejectment  was  established,  most 
oerarreroe^B;  of  the  real  actious  fell  into  neglect,  and  would  have 

mouldered  silently  away  in  the  dim  repositories  of  ob- 
solete learning,  had  not  their  forms  (for  the  spirit  was 
fled)  been  occasionally  brought  to  light  by  some  deter 
mined  litigant   who  had  lost  his  ordinary  remedy   by 
—in  what  cases  cjectmcut  (o).     That  remedy  was  lost  whenever  the  right 
was^tiu  the      of  entry  was  taken  away,  for  it  was  essential  that  the 
CD  y  reme  y.     g^ppQged  lessor  (who  was  the  real  claimant)  should  have 

been  competent  to  make  an  actual  lease  to  the  effect  of 
the  fictitious  lease  on  which  the  action  was  grounded, 
and  consequently  that  he  should  have  had  a  right  of 
entry,  as  distinguished  from  a  right  of  action,  whether 
possessory  or  droiturel.  An  ejectment  was  merely  a 
mode  of  obtaining  possession  under  the  sanction  of  legal 
process,  where  the  right  of  taking  it  with  a  strong  hand 
existed,  until  restrained  by  certain  penal  statutes  (p) ; 
and,  notwithstanding  those  statutes,  it  should  seem  that 
every  claimant,  who  has  such  a  right  of  possession  as 
would  entitle  him  to  maintain  ejectment,  is  still  compe- 
tent to  take  possession,  of  his  own  authority,  if  he  can  do 
so  without  committing  a  breach  of  the  peace  (g). 

(o)  See  Datfiea  v.  Laumdea,  1  431;  Rex  v.  WiUofhST.B,.  357; 

Bing.  N.  C.  597;  4  Id.  478,  711;  Rogers  v.  Pitcher,  6  Taunt.  202, 

5  Id.  161.  7;    1    Marshall,  541:    Turner  v, 

(p)  5  Rich.  2,  Stat.  1,  c.  8;  8  Meymott,    1    Bing.    158;    7    B. 

Hen.  6,  c.  9;  and  see  1  Hawk.  Moore,  574;  Co.  Litt.  245.  b.;  1 

P.  C.  c.  64.  Man.  &  Ryl.  221,  n.  (c);  5  Nev. 

{q)    Taylor  v.   Cole,  3   T.  R.  &  Man.  164:   Reg.  v.  Newlande, 

292  b:   Taunton  v.  Coatar,  7  T.  R.  4  Jurist,  322. 
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There  were  several  means  (besides  the  bar  created  by    cwaftbk  v. 
the  old  statute  of  limitation  (r)  by  which  the  claimant  ?^8^}  ^^  «'»^» 

.  .       .  how  lost. 

might  be  deprived  of  his  right  of  entry ;  as^  by  a  descent 
cast,  which  occurred  where  the  wrongful  possessor  died 
in  possession,  and  the  land  devolved  immediately  upon 
his  heir  in  due  course  of  law;  by  discontinuance,  of 
which  some  explanation  has  already  been  given  (/),  and 
which  involved  a  deprivation  even  of  the  right  of  pos^ 
session ;  or  by  the  operation  of  a  warranty  contained 
in  a  defective  conveyance  made  by  the  ancestor  of  the 
claimant  and  descending  upon  him  as  heir.  In  these 
cases,  a  real  action  was  the  only  resource.  Thus,  if  A., 
seised  in  fee,  was  disseised  by  B.,  who,  after  having  held 
the  possession  quietly  for  five  years  or  more,  (which,  in 
the  particular  case  of  an  actual  disseisin,  was  required  by 
statute  (t)),  died,  leaving  C.  his  heir,  who  entered,  A.  or 
his  heir  could  no  longer  enter;  unless,  indeed,  the  efiect 
of  the  descent  cast,  in  taking  away  the  right  of  entry,  was 
prevented  by  any  of  the  disabilities  on  the  part  of  the 
rightful  claimant,  to  be  presently  noticed  in  treating  of 
the  old  statutory  limitations  (u),  or  the  right  was  kept  alive 
by  continual  claim  (x)  made  on  or  near  the  land  by  such 
claimant.  A.  was  now  left  to  his  action,  possessory  or 
droiturel ;  he  might  still  sue  out,  if  not  a  writ  of  entry 
or  assize,  yet  a  writ  of  right,  by  which,  if  he  should  be 
fortunate  enough  to  surmount  all  its  vexatious  niceties^ 
he  might  be  finally  restored  to  his  inheritance.  So,  if 
A.,  seised  as  tenant  in  tail  in  possession,  enfeoffed  B.  in 
fee>  and  died,  the  person  claiming  as  heir  in  tail,  re* 
mainder'^man,  or  reversioner,  was  obliged  (the  feoffinent 
operating  as  a  discontinuance)  to  bring  a  writ  of  forme** 

(r)  21  Jac.  1,  c.  16.  («)  21  Jac.  1,  c.  16. 

(«)  Ante,  141.  (or)  Litt.  s,  422,  423;  see  4  & 

(0  32  Hen.  8,  c.  33.  5  Anne,  c.  1 6. 
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CHAPTER  T.     don.     There  were  particular  cases  in  which,  the  right  of 

entry  being  gone,  no  real  action  could  be  maintained ; 

so  that  the  scheme >*of  a  second  and  superior  remedy  was 

but  imperfectly  executed.     We  have  already  observed 

that  the  right  never  died.     After  the  owner  was  reduced 

to  a  right  of  action,  his  rightfiil  fee  could  not  be  revived 

by  possession  either  given  or  taken,  but  if  the  wrongful 

fee  was  cast  upon  him,  then,  as  he  could  not  prosecute 

an  action  against  himself,  he  was  restored,  under  the 

doctrine  of  remitter,  to  his  former  estate. 

ortbe  times  of       We  must  now  advcrt  to  the  limits  set  by  the  legis- 

by^iSeoid sto-   laturc,  bcforc  the  recent  statute,  to  the  prosecution  of 

tutes;  these  different  remedies.     With  respect  to  real  actions. 

^to  real  ac- 

tiunsj  the  claimant,  if  resting  his  title  on  the  ground  of  a  for- 

mer seisin  by  himself,  was  limited  to  a  seisin  within  thirty 
years  before  the  teste  of  the  original  writ,  as  regards  both 
droiturel  and  possessory  actions  (tf) ;  nor  could  he,  after 
having  been  out  of  possession  for  thirty  years,  make  an 
entry  {z),  and  so  entitle  himself  to  bring  an  action  of  his 
own  possession  gained  by  such  entry :  if  on  the  ground 
of  a  seisin  by  his  ancestor,  to  a  seisin  within  fifty  years^ 
as  regards  possessory  actions  (a),  and  within  sixty  years 
before  the  teste  of  the  original  writ,  as  regards  droiturel 
actions  (6)  ;  and  it  should  seem  that  the  heir  was  in  time^ 
if  he  sued  within  the  sixty  years,  though  the  ancestor 
was  barred  by  having  omitted  to  sue  within  the  thirty 
years.  Thus,  a  writ  of  right,  the  dernier  resort,  to  which, 
in  early  times,  the  only  limitation  was  the  failure  of  tra- 
ditionary testimony  of  the  right,  and  to  which,  at  the 
time  of  passing  the  statute  that  confined  droiturel  ac- 
tions within  the  periods  just  specified,  the  only  statutory 

» 

*  • 

(y)  32  Hen.  8,  c.  2,  s.  3.  (a)  Id.  s.  2. 

(#)  21  Jac.  1,  c.  1$.  (h)  Id.  8.  1. 


RELATING  TO  REAL  PROPERTY.  233 

limitation  (c)  extended  over  a  period  of  more  than  three  chapter  v. 
centuries,  ceased  to  be  maintainable  without  proof  of 
seisin  in  the  ancestor  within  sixty  year» ;  and  hence  legal 
writers  (d)  have  been  led  to  represent  a  title  by  possession 
for  sixty  years  as  unimpeachable,  though  this  was  not 
necessarily  true  even  of  an  adverse  possession  for  that 
period.  The  limitation  to  a  writ  of  formedon,  the  re- 
medy given  to  issue  in  tail,  and  to  remainder-men  and 
reversioners  after  an  estate  tail,  when  deprived  of  their 
entry  by  a  discontinuance  or  otherwise,  was  twenty  years 
from  the  period  at  which  the  right  first  accrued  (e).  The 
writ  of  intrusion  (/)  was  held  (g)  to  be  limited  to  fifty 
years  from  the  seisin  of  the  author  of  the  limitations  (A). 
There  was  no  allowance  for  disabilities  on  the  part  of  the 
claimant  in  regard  to  any  real  action,  except  a  formedon, 
which  was  within  the  saving  to  be  presently  noticed. 
As  to  the  mixed  action,  an  ejectment,  it  was  required  to  —to  an  eject- 
be  brought  within  twenty  years  after  the  right  first  ac- 
crued (i) ;  but  this  limitation  was  qualified  by  a  saving, 
which,  if  the  person  to  whom  the  right  first  accrued  la- 
boured under  any  of  the  disabilities  of  infancy,  unsound- 
ness of  mind,  coverture,  imprisonment,  or  absence  beyond 
seas,  allowed  a  period  of  ten  years  from  the  time  of  there 
first  ceasing  to  be  any  such  disability  on  the  part  of  such 
person  or  his  heir  {k). 

This  state  of  the  law  was  in  many  respects  unsatisfac-  ObjectioDs  to 
tory.   The  right  of  entry,  and  consequently  the  remedy  by  of*the  law. 

(c)  3  Ed.  1,  c.  39.  (jsi)  Widdowsony.EarlqfHar' 

(d)  3  Black.  Com.  by  Christ.,      ringtoriy  1  Jac.  &  W.  532. 
196.  (A)  32  Hen.  8,  c  2,  s.  1. 

{e)  1  Jac.   1,  c.  16,  s.  1;  and  (t)  21  Jac.  1,  c.  16;  and  see 

see  32  Hen.  8,  c.  2,  (which  did  4  &  5  Anne,  c.  16. 

not  limit  formedons  in  the  de-  (k)  CottereUY.Duti(m,4TBxmt, 

seender).  826. 

(/)  Ante,  226. 
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CHAPTER   T. 


ejectment^  might  be  barred,  without  precluding  the  claim- 
ant from  prosecuting  a  real  action ;  and  though  the  cases 
in  which  the  higher  remedy  alone  remained,  might  be  of 
rare  occurrence,  yet  in  their  effects,  especially  upon  the 
practice  of  conveyancers  as  regards  the  deduction  of 
titles,  they  were  felt  as  a  general  grievance.  In  par- 
ticular states  of  the  title,  the  limitation  to  a  formedon 
tvas  computed  from  one  period,  to  an  ejectment  from 
another  (/)•  Real  actions  were  distinguishable  into  pos- 
sessory and  droiturel,  chiefly  on  account  of  the  difference 
in  the  periods  of  limitation,  which>  as  the  originally  es- 
sential difference  between  the  remedies  themselves,  had, 
from  various  causes,  worn  away,  seemed  to  be  capri- 
ciously contrasted.  The  old  statutes  hatred  the  remedy, 
without  extinguishing  the  right  Though  issue  in  tail 
were  included  in  the  bar  to  their  ancestor,  as  claiming 
through  him  (m),  yet  those  in  remainder  and  reversion 
had  distinct  and  independent  rights,  to  which  no  length 
of  enjoyment  against  the  prior  tenant  in  tail  operated  as 
a  bar  (n)*,  Again,  the  claimant  might  be  barred  of  his  re- 
medy in  respect  of  an  estate  in  possession,  without  preju- 
dice to  his  remedy  in  respect  of  an  estate  in  remainder  or 
reversion,  or  of  some  other  friture  interest  to  which  he  was 
at  the  same  time  entitled.  An  unbroken  succession  of  dis- 
abilities might  keep  the  right  alive  for  centuries ;  for  the 
time  did  not  begin  to  run  while  there  was  a  continuance 
of  disabilities  (o).  There  were  some  cases,  too,  in  which 
it  was  difficult  to  pronounce  any  possession  inconsistent 
with,  and  therefore  adverse  to,  the  title  of  the  party  to 

(0  Hunt  Y.  Bum,  2  Salk.  222.  60;  I  Kenyon,  143;  5  Bro.  P.  C. 

(m)  Cotterellt. Button,  4Tauxit.  247. 
826;  ToUan  y.  Kaye,  3  Brod.  &         (o)  Cotterellr. Button,  4Taimt. 

Bing.  217;  7  B.  Moore,  542.  826. 
(n)    Taylor  v.  Horde,  I   Butr. 
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be  barred^  as,  in  the  case  of  a  joint  tenant,  or  a  tenant  in  chapter  v. 
common,  appropriating  to  his  own  use  the  share  of  his 
companion ;  and  there  were  certain  subjects  in  regard  to 
which  no  limitation  whatever  existed,  as  dower  and  ad- 
vowsons(/>).  As  to  some  kinds  of  legal  demands  re^ 
lating  to  the  realty,  and  as  to  suits  in  equity. genei'ally, 
there  was  no  other  limitation  than  that  which  the  judi- 
cature, guiding  itself  by  the  statutory  limitation  to  an 
ejectment,  had,  by  its  own  practice,  imposed.  The  evils 
to  be  corrected  were  chiefly,  therefore,  the  diversity,  as 
well  of  the  remedies,  consecutively  or  concurrently  given, 
as  of  the  periods  of  limitation ;  the  excessive  indulgence 
extended  to  certain  species  of  claims,  and  to  certain  cir- 
cumstances of  the  claimant ;  the  absence  of  all  limitation 
in  some  cases,  and  of  a  positive  limitation  in  others.  To 
these  evils,  and  to  the  generally  defective  condition  of 
this  branch  of  the  old  law,  the  statute  in  question  (aided 
as  to  claims  of  exemption  from,  and  moduses  or  com- 
positions for  tithes  (9),  and  as  to  certain  prescriptive 
rights  (r),  by  two  nearly  contemporaneous  statutes)  was 
designed  to  apply  a  comprehensive  remedy. 

To  consider  the  new  statute  somewhat  according  to  The  newstatute 
the  order  in  which  the  objections  to  the  old  law  have 
just  been   summed  up,  we  will  observe,  first,  that  it  Abolition  of 
sweeps  away  the  mass  of  real  and  mixed  actions  (s.  36)  actions,  subject 
of  which  it  gives  a  formidable   catalogue.     The  only  ceptions; 
actions  saved  are  actions  of  right  of  dower,  of  dower 
unde  nihil  habet,  of  quare  impedit,  and  of  ejectment. 
Plaints  concerning  copyholds  in  the  Lord's  Court,  in 
the  nature  of  real  or  mixed  actions,  are  also  abolished, 
with  the  exception  of  plaints  for  free  bench  or  dower. 

(p)    1  Mary,  c.   5;   7  Anne,      (amended  by  4  &  5  W.  4,  c.  83). 
c.  18.  (r)  2  &  3  Win.  4,  c.  71. 

(q)   2   &  3   Will.   4,  c.   100, 
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CHAPTRR  Y. 


— and  certiin 
Mvingt. 


Thus  fell,  at  one  blow,  that "  most  ancient  and  highly  ve- 
nerable collection  of  legal  forms "  (s)  which  had  so  often 
baffled  the  most  expert  practitioner  in  his  attempts  to 
understand  and  apply  them  (t),  and  which  excited  in  a 
corresponding  degree  the  admiration  of  the  legal  anti- 
quary. Nor  does  the  long  disuse  of  those  forms  in  ge* 
neral  practice  render  their  abolition  an  indifferent  event, 
but,  on  the  contrary,  it  is  one,  which,  in  its  influence 
upon  the  doctrines  interwoven  with  the  learning  of  real 
actions,  must  be  extensively  felt  through  the  system  of 
tenure,  far  beyond  the  apparent  sphere  of  the  new  law. 
This  will  be  obvious,  if  we  consider  how  much  of  what 
has  been  called  the  dignity  of  the  freehold  (u)  arose  from 
the  feudal  requisite  of  a  tenant  always  ready  to  answer 
the  demand  of  every  claimant  in  a  real  action,  (technically 
termed  a  tenant  to  the  praecipe),  and  how  many  of  the 
doctrines  of  the  law  of  real  property  have  relation,  more 
or  less,  to  that  principle.  The  action  of  ejectment  is  of 
course  preserved,  as  being  the  modern  and  almost  uni- 
versal remedy ;  and  the  writs  given  to  the  widow  for  en- 
forcing her  right  of  dower,  (which,  however,  is  more  com- 
monly the  subject  of  a  bill  in  equity),  and  the  writ  of 
quare  impedit,  which  is  the  ordinary  remedy  of  the  patron 
of  a  church  for  obstruction  in  the  exercise  of  his  right  of 
presentation,  are  also  spared,  as  being  the  appropriate 
modes  of  obtaining  legal  redress  in  cases  to  which  an 
ejectment  is  inapplicable. 

This  abolition  of  real  actions  was  subject  to  certain 
general,  but  temporary,  savings  (ss.  37,  38),  which  the 


(9)  S  Black.  Com.  b.  3,  c.  10. 

{t)  See  Sull.  Lect.  398. 

(u)  2  Bos.  &  P.  312.— As  to 
the  quantum  of  interest  sufficient 
to  constitute  an  eBttAeoffreeholdf 
see  the  authorities  collected  and 


examined  by  Mr.  Serjeant  Man- 
ning, in  his  dedsion  as  reyising 
barrister,  upon  the  elective  fran- 
chise of  dissenting  ministers, 
schoolmasters,  &c.  Vide  post. 
Vol.  2,  n.  (40). 
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time  elapsed  since  the  passing  of  the  statute  has  rendered    chapter  t. 

immaterial,  except  as  to  claimants,  yfho,  on  the  1st  of 

June,  1835,  having  then  been  deprived  of  their  right  of 

entry  by  descent  cast,  discontinuance,  or  warranty,  might 

have  resorted  to  any  of  the  abolished  remedies,  and  who, 

it  should  seem,  may  still  resort  to  such  remedies  at  any 

time  during  the  period  within  which  they  might,  under 

the  provisions  of  this  act,  have  brought  an  ejectment,  if 

they  had  not  lost  their  right  of  entry  (s.  38).     But,  with 

respect  to  this  latter  saving,  it  is  contended  (w),  that  the 

words  '^  when,  on  the  1st  June,  1835,  any  person,  whose 

right  of  entry  shall  have  been  taken  away  by  descent 

cast,  discontinuance,  or  warranty,  might  maintain  any 

such  action  or  suit,"  exclude,  though  contrary  probably 

to  the  intention,  remainder-men  and  reversioners,  whose 

right  of  bringing  a  real  action  had  not  actually  accrued 

on  or  before  the  specified  day.    It  is  observable,  however, 

that  in  the  previous  saving  (s.  37),  which  provides  for 

present  rights,  the  expression  is,  '^  shall  be  entitled  to 

maintain ; "  and  if  the  legislature  had  meant  to  arbitrarily 

confine  the  saving  in  question  to  rights  actually  accrued 

on  or  before  a  given  day,  it  would  probably  have  fixed 

as  arbitrarily  the  period  within  which  the  right  should  be 

prosecuted.     The  fair  construction  of  the  act,  taking 

those  savings  (ss.  37,  38,  and  see  s.  39)  together,  seems 

rather  to  be,  that  a  person  whose  right  of  entry  was  gone, 

but  who  had  not  lost  his  right  of  action  on  the  day 

named,  should  still  retain  it,  though  subject  to  the  same 

limitations  as  are  imposed  by  the  statute  in  regard  to 

rights  of  entry. 

As  a  wrong  without  a  remedy  is  abhorrent  to  the  law  Effect  of  de- 
of  England,  it  was  necessary  that  those  injuries  for  which  condnaance, 
real  actions  held  out  the  only  means  of  redress  should  corrected!'^ 
cease  to  be  possible.     The  statute  negatives,  in  terms, 

(w)  2  Sngd.  Y.  &  P.  10th  ed.  359. 
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CHAPTER  ▼.  the  operation  of  a  descent  cast,  a  discontinuance,  and  a 
warranty,  occurring  after  the  31st  December,  1833,  to 
take  away  or  defeat  a  right  of  entry  or  of  action.  If  the 
remedy  by  real  action  had  been  abrogated  without  alter- 
ing the  doctrine  of  discontinuance,  a  feofiment  by  a  tenant 
in  tail  in  possession  would,  without  the  requisites  of  the 
Fines  and  Recoveries  Act,  have  been  a  virtual  bar  to 
claimants  in  remainder  and  reversion.  Discontinuance 
was  a  wrong,  so  forcible,  as  to  take  away  at  once  the 
right  of  entry ;  while  disseisin,  abatement,  and  intrusion, 
did  not,  unless  followed  by  a  descent  cast,  take  away  that 
right.  Of  deforcement  the  act  makes  no  mention.  Ad- 
verse possession  must,  as  we  have  already  seen,  have  had 
its  inception  in  some  one  of  these  five  kinds  of  wrong  ; 
but  it  may  now  begin,  as  the  progress  of  our  inquiry  will 
more  clearly  shew,  without  any  act  which  the  policy  of  the 
old  law  regarded  as  a  violence  done  to  the  feudal  seisin. 
An  ejectment  By  the  rcsult  of  thcsc  swccpiug  cuactmeuts,  the  action 
remedy. ^'**"  of  ejectment,  which  was  before  the  ordinary  remedy,  is 

become  almost  the  single  remedy  for  recovering  the 
possession  and  trying  the  title  to  real  estate  in  a  court 
of  common  law.  The  system  has  thus  been  relieved 
from  much  abstruse  learning,  obsolete  and  ill  understood, 
yet  exercising  considerable  influence  upon  titles.  Im- 
provements in  the  action  of  ejectment  itself  are  left  for 
Its  inconciusiTe  futurc  Consideration.     We  have  seen  that  this  action  is 

nature  renders  ^  -      ,  .    ,  i  i»  i 

lome  further      uot  of  a  couclusive  uature,  and  it  may,  therefore,  be 
ceJary!" ""'     fouud  expedient  to  provide  some  check,  more  efficient 

than  the  dilatory  and  discretionary  interference  of  the 
Court  of  Chancery,  or  the  peril  of  costs  (x),  upon  litiga- 
tion between  opposing  claimants,  which,  if  it  commence 
early  in  the  period  of  limitation,  may  from  malice,  ob- 
stinacy, or  other  motives,  be  pursued  to  a  ruinous  extent. 
Twenty  yean         The  general  principle,  which,  in  modern  times,  has 

(x)  See  Doe  y.  Harkmd,  3  Jur.  1 189. 
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governed  the  legislature  in  fixing  a  positive  limit  to  the  chapter  t. 
assertion  of  rights^  and  the  judicature  in  supplying,  by  *^"pJ^J  "^^^f 
its  own  doctrines,  the  occasional  want  of  a  positive  limit, 
is  this — that  it  is  reasonable  and  expedient  to  presume 
in  favour  of  an  undisputed  possession  for  twenty  years, 
having  regard  at  once  to  the  negligence  of  the  owner,  the 
diligence  of  the  possessor,  and  the  peace  of  society.  This 
principle  has  been  carried  so  far^  that  possession  for  twen- 
ty years,  though  gained  by  manifest  wrong,  and  though 
liable  to  be  defeated  by  the  entry  of  the  rightful  owner, 
is  a  title  as  against  strangers  {y\  and  consequently  arms 
the  possessor,  on  ouster  or  trespass  by  a  stranger,  with 
the  ordinary  remedies  for  such  injuries,  notwithstanding 
it  may  be  apparent  to  the  court  that  the  rightful  title  is 
in  another  {z).  Accordingly,  the  general  term  of  limita<- 
tion  fixed  by  the  statute  in  question  is  twenty  years,  to 
be  computed  from  the  time  when  the  right  first  accrued, 
either  to  the  person  through  whom  the  claimant  derives 
his  title,  or,  if  the  right  first  accrued  to  the  claimant  him- 
self, then  from  the  time  when  the  right  so  accrued  to 
him  (s.  2).     But  this  general  limitation,  not  to  be  grossly  —but  labject, 

•i.   Ul        •  •!  I.'      i.    X  •    1  necessarily,  to 

mequitable,  is  necessarily  subject  to  many  special  ex-  manyexcep- 
ceptions,  which,  grounded  partly  on  circumstances  per- 
sonal to  the  claimant,  partly  on  the  modifications  of  the 
ownership,  and  partly  on  the  nature  of  the  property, 
render  the  law  of  limitation,  even  when  disencumbered 
of  the  learning  of  real  actions,  an  abstruse  and  difficult 
study.  The  new  statute  rejects,  equally  with  the  old 
law,  the  popular  notion,  that  uninterrupted  possession 
for  twenty  years  constitutes,  under  all  circumstances,  a 
perfect  title.    Such  an  arbitrary  rule,  confounding  persons 

(y)  Doe  d.  Payne  v.  JFebber,  1      £U.  816. 
Adol.  8s  £11. 1 19;  3  Nev.  &  Man.  (z)  See  3  Mann.  &  Rjl.  1 12,  n. 

746:    Doe  v.  Parke,   4  Adol.  & 
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cHAFTFR  V.  BXkd  thlngs  in  one  common  limitation,  so  far  from  manr*- 
festing  an  enlightened  policy,  would  savour  of  the  rude 
beginnings  of  jurisprudence,  which,  when  advanced  to  a 
science,  adapts  itself  to  circumstances,  and  discriminates 
in  order  to  be  just. 
Allowance  of  The  first  cxccptiou  to  be  noticed  is  that  which  regards 
account  of  disa-  the  pcrsoual  condition  of  the  claimant.   Where  the  person 

to  whom  the  right  Jirst  accrues  is  then  under  any  of  the 
disabilities  of  infancy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind,  or  absence  beyond  seas,  (the  extent '  of 
which  last  term  is  restricted  (s.  19),  while  the  old  disa- 
bility of  imprisonment  is  altogether  omitted),  the  statute 
makes  an  allowance  of  ten  years,  to  be  computed  from 
the  time  of  the  death  of  such  person,  or  of  his  having 
ceased  to  be  under  any  of  these  disabilities  (s.  16) ;  but, 
if  he  should  die  without  having  ceased  to  be  under  any  of 
these  disabilities,  there  would  be  no  further  enlargement 
of  the  time  on  account  of  the  disability  of  any  succeeding 
—but  such  ai-    claimant  (s.  1 8),  nor  is  the  indulgence  shewn  to  disabi- 
to  postpone  the  Htics  cvcr  to  havc  the  effect  of  extending  the  term  for 
forty  y^n;       prosccuting  the  right  beyond  forty  years  from  the  period 

when  the  right  first  accrued  (s.  17). 
—and  18  con-         It  wiU  bc  obscrvcd,  that  the  allowance  for  disabilities 

fined  to  the  per-    .  /»        i  i  i  i  •    -i        /» 

son  to  whom      IS  coutined  to  the  person  to  whom  the  right  first  ac- 
accruei.    '^'      crued,  and  that  from  the  moment  at  which  such  person, 

being  under  any  disability  when  his  right  accrued,  shall 
be  free  from  every  disability,  the  ten  years  allowed  will 
begin  to  run,  and  having  once  commenced  running,  will 
run  on,  without  regard  to  any  disability  which  he  may 
afterwards  contract;  while,  if  he  should  continue  to 
labour  under  some  disability,  whether  the  original  or 
any  supervening  disability,  without  a  free  interval,  till 
his  death,  the  ten  years  would  begin  to  run  from  his 
death,  without  regard  to  the  condition  of  the  next  claim* 
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ant,  although  such  claimant  should,  at  the  time  when  chapter  v. 
the  right  accrues  to  Am,  be  actually  under  disability ; 
and  that  the  right  will  be  absolutely  barred  at  the  end 
of  forty  years,  although  the  person  to  whom  it  Jirst  ac- 
crued should  continue  under  disability  for  the  whole  of 
that  time,  having  never,  therefore,  been  personally  able 
to  assert  his  right,  or  although  ten  years  should  not  have 
elapsed  since  he  ceased  to  be  under  disability  or  died. 

To  illustrate  this  matter,  let  us  suppose  A.,  donee  in  The  practical 

,    •  ,        ,  .  effect  of  the  al- 

tail,  to  be  insane  when  his  right  accrues;  if  he  should  lowancefordis- 

.  •  A  ^  1  •  abilities  illus- 

be  restored  to  sanity,  a  term  of  ten  years  from  the  time  trated  by  ex- 
of  his  restoration,  whether  the  term  of  twenty  years  from  *™^  ^ 
the  accruer  of  his  right  shall  have  elapsed  or  not,  is  then 
allowed  to  him  and  the  issue  in  tail  (s.  16);  if  he  should 
die  without  having  been  restored,  the  issue  would  then 
have  ten  years  from  his  death,  whether  the  twenty  years 
shall  have  elapsed  or  not ;  but  if  he  should  continue  insane 
for  forty  years,  the  right  would  be  absolutely  barred  (s. 
17) ;  or,  if  he  should  be  restored,  or,  without  having  been 
restored,  should  die,  at  the  end  of,  say,  thirty-five  years, 
the  issue,  or  he  and  the  issue,  whether  such  issue  be  under 
disability  at  his  death  or  not,  would  have,  instead  of  ten 
years,  only  five  years  from  his  restoration  or  death.  If 
A.  should  continue  insane  for  forty  years ;  or,  if  he  should 
be  restored,  or,  without  having  been  restored,  should  die, 
at  the  end  of,  say,  thirty-five  years,  and  the  issue,  or  he 
and  the  issue,  should  neglect  to  take  any  proceeding 
within  five  years  from  the  removal  of  his  disability  or  his 
death,  the  persons  in  remainder  or  reversion,  whether 
under  disability  or  not,  would  be  absolutely  barred  (s. 
21).  So,  if  A.  should  be  restored  at  the  end  of,  say, 
thirty-five  years,  and  die  within  five  years  from  the  period 
of  his  restoration,  or  if  he  should  continue  insane  for,  say, 
thirty-five  years,  and  then  die,  leaving  issue  in  tail,  which 

VOL.  I.  R 
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CHAPTER V.  issue  should  fail  within  five  years  from  his  death; — in 
either  case^  the  persons  entitled  in  remainder  or  rever- 
sion^ whether  under  disability  or  not,  would  be  absolutely 
barred  unless  they  prosecuted  their  claim  before  the  ex* 
piration  of  the  five  years  (s,  22),  In  the  examples  here 
given,  it  is  assumed  that  no  disability,  either  existiog, 
concurrently  with  A/s  insanity,  when  the  right  first  ac- 
crued, or  afterwards  supervening,  is  of  longer  continu- 
ance ;  otherwise,  the  determination  of  the  concurrent  or 
supervening  disability,  last  removed,  must  be  substituted 
for  his  restoration  to  sanity.  It  seems  to  be  immaterial 
whether  a  supervening  disability  be  voluntarily  or  invo- 
luntarily contracted ;  so  that  if  a  female,  to  whom  the 
right  first  accrues,  be  then  beyond  the  seas,  and,  so  con- 
tinuing, marry,  the  coverture  may  be  pleaded  in  exten- 
sion of  the  time.  To  the  limitation  of  forty  years,  as 
the  extreme  period,  the  judicature  seems  disposed  to  give 
fiill  effect  (a). 
Constraction  of  The  act  is  rctrospcctive,  and  attributes  to  past  posses- 
gard  to  by-gone  siou,  of  the  spccics  Contemplated  by  its  provisions,  the 

transactions.  t  i  -t  n       ^  •  i     ^ 

character  and  consequences  oi  adverse  possession ;  but, 
though  retrospective,  it  must  be  so  far  qualified  in  con- 
struction as  to  exclude  from  its  operation  cases  in  which 
the  state  of  circumstances  within  its  purview  had  existed 
for  the  full  period  requisite  to  complete  the  bar,  but  had 
ceased  to  exist  before  the  passing  of  the  act,  and  in  which, 
therefore,  the  title  had  re-^assumed  its  rightful  aspect 
Thus,  in  1807,  A.,  seised  in  fee,  put  his  eldest  son  B. 
into  possession ;  which  possession  B.  held,  as  tenant  at 
will  to  A.,  without  paying  any  rent,  till  B/s  death  in 
1831,  when,  of  course,  the  tenancy  determined;  A.  died 
in  1833,  having  devised  the  estate  to  trustees: — on  the 

(a)    See  Doe  v.   Bramstan^  3      &   M.   664:    Nepean  y.  Doe  d. 
Adol.  &  EU.  63;  2  Sugd.  V.  &  P.      Kniffht,  2  Mee.  &  W.  894. 
lOth  ed.   348,  n.,  353;  4  Nev, 
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trial  of  an  ejectment  brought  by  the  heir  of  B.,  who  re-  chapter  v. 
lied  on  the  effect  of  B/s  possession  in  gaining  a  fee  by 
force  of  the  act  (ss.  2,  7),  to  recover  the  possession  from 
B/s  widow,  who  had  held  it  since  his  deaths  a  verdict 
was  found  for  the  defendant,  and  the  court  refused  to 
disturb  it,  observing  that  the  monstrous  consequence 
which  would  result  from  the  construction  insisted  upon, 
shewed  that  it  was  not  contemplated ;  for,  according  to 
that  construction,  whenever  a  party  had  held  as  tenant 
at  will  for  a  year,  and  had  then  continued  in  possession 
twenty  years  without  paying  rent,  he  might,  at  any  sub^ 
sequent  time,  after  giving  up  the  possession,  claim  title 
to  the  premises,  and  turn  out  his  landlord ;  that  the  case 
would  have  been  quite  different  if  the  tenant  at  will  had 
continued  in  possession  ;  but  that  here,  after  the  possesr 
sion  had  been  long  determined,  it  was  contended  that  a 
fee-simple  arose  by  the  passing  of  the  act,  which  coul4 
not  be  (a).  The  result  was,  that  no  title  whatever  was 
acquired  by  means  of  the  by-gone  possession  of  the  tenant 
at  will. 

Even  if  the  possession,  in  the  case  last  stated,  had  ac-  AiiowaDce  of 

•  1  1  •  /»     1  Mil       further  time, 

tually  contmued  up  to  the  passmg  ot  the  act,  still  the  where  the  poi- 
right  would  not  have  been  finally  barred,  but  only  have  adverse  at  the 
been  in  progress  to  be  barred ;  for  in  cases  where  the  T"""*^  ° 
possession  had  not,  at  the  time  of  the  passing  of  the  act, 
been  adverse  to  the  rightful  claimant,  the  claimant  is  al- 
lowed five  years  from  the  passing  of  the  act  (b),  notwith- 
standing the  expiration  of  the  twenty  years  (s.  15),     Con«- 
siderable  difficulty  appears  to  have  been  felt  in  a  late 
case  as  to  the  species  of  possession,  which,  not  having  had 
the  character  of  adverse  possession  up  to  the  passing  of 
the  act,  would,  by  the  operation  of  the  act,  become  ad- 

(a)  Doe  d.  Thony[t8on  v.  Thomp-  (b)  Doe  v.  f^omjMon,  5  Adol. 

Mm,  6  Adol.  &  £1L  721.  &  £11.  532;   1  Nev.  &  P.  215. 

r2 
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CHAPTER  ▼.  verse  on  the  very  day  after  the  act  passed  (c),  or  rather 
thenceforth  be,  and  be  deemed,  to  have  been  adverse. 
But  this  difficulty  may,  perhaps,  be  removed  by  adverting 
to  those  provisions  of  the  act  which  alter  essentially  cer- 
tain received  doctrines,  particularly  in  regard  to  rever- 
sions (ss.  7,  8,  9),  to  possession  by  one  or  more  of  several 
co-parceners,  joint  tenants  or  tenants  in  common  (s.  12), 
to  entry  by  a  younger  brother  or  other  relation  of  a  per- 
son entitled  as  heir  (s.  13),  and  to  the  effect,  in  equity, 
of  possession  by  a  mortgagee  (s.  28) ; — ^provisions  which 
must  communicate  to  the  possession,  in  the  cases  within 
their  purview,  a  character  very  different  (rf )  from  that 
attributed  by  the  old  law. 
Rules  given  by  As  the  statutc  waits  till  there  shall  be  cause  and  op- 
atcertainiDg  portuuity  for  asscrtiug  a  claim,  the  question  when  the 
firaraccniei     right  shall  be  deemed  to  have  first  accrued  is  of  course 

the  preliminary  question  presented  by  every  case  in 
which  the  statute  is  insisted  upon  as  a  bar.  This  ques- 
tion, the  third  section  of  the  statute  professes,  in  the  in- 
troductory clause,  to  solve  generally,  but,  in  the  sequel, 
furnishes  the  rule  in  certain  specified  cases  only.  On 
the  one  hand,  that  section  leaves  the  application  of  the 
previous  limitation  (s.  2)  to  the  omitted  cases  uncon- 
trolled, and,  on  the  other,  it  requires  to  be  qualified  in 
construction  by  reference  to  subsequent  provisions  of  a 
more  particular  nature  (ss.  4,  5,  7, 8,  9).  Five  instances 
are  here  expressly  proposed : — 
1.  As  to  estates  1 .  When  the  claimant,  or  the  person  through  whom  he 
3  m  posses-  ^|^- ^^^^  shall,  in  respect  of  the  estate  or  interest  claimed, 
have  been  in  possession  or  receipt  of  the  profits,  and 
shall,  while  entitled  thereto,  have  been  dispossessed,  or 

(c)  Boe  V.  WiJUams,  5  Adol.      S.  C.  3  You.  &  C.  610. 
&  En.  291.    Bat  see  Ex  parte         (d)  Vide  post. 
HaseU,  £q.  Ezch.  3  Jur.  1001; 
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have  discontinued  the  possession  or  receipt,  the  period  of  chapter  ▼. 
accruer  is  such  dispossession  or  discontinuance,  or  the 
last  receipt  of  profits.  Thus,  when  A.  seised  in  possession 
is  dispossessed  by  B.,  or  abandons  the  land,  whereupon 
B.  enters,  the  time  runs  from  the  dispossession  or  aban- 
donment. The  language  of  the  statute  would  seem  to  what  amounts 
import,  that,  if,  between  A/s  abandonment  and  B/s  entry,  naance  of  posi 

-  "I  .  .      «  •    i  1      ^  1        ^  •  aession "  forthe 

the  possession  were  vacant  for  an  mterval,  the  time  parposes  of  the 
would  run  from  A.'s  abandonment,  and  not  from  B/s 
entry;  so  that,  after  a  vacancy  of  the  possession  for 
twenty  years  by  reason  of  A/s  abandonment,  there  would 
be  something  not  unlike  a  case  of  general  occupancy  (e), 
and  whoever  should  first  obtain  possession  would  be  at 
once  indefeasibly  entitled,  because  not  liable  to  be 
evicted  by  force  of  a  preferable  title.  Against  this  con- 
struction it  may  be  urged,  that,  for  the  purposes  of  the 
statute,  '^discontinuance  of  possession"  supposes  not 
merely  the  negative  state  of  abandonment  by  the  owner, 
but  the  positive  state  of  enjoyment  by  a  wrong-doer ; 
that  discontinuance  of  possession  by  one  person  must 
always  be  relative  to  possession  adversely  taken  by 
another;  and  that,  if  such  an  interpretation  would 
make  the  distinction  between  ''  dispossession  "  and  "  dis- 
continuance of  possession,"  turn  rather  on  the  mode  and 
circumstances  of  the  wrong,  than  on  its  strictly  legal 
character  and  consequences,  the  contrary  construction 
would  impute  to  the  legislature  a  design  beyond  the 
proper  scope  of  laws  of  this  nature ; — a  design  to  en- 
force occupation,  and  to  punish  absence  even  in  favour 
of  vacuity.  If,  in  the  case  proposed,  A.  would,  in  the 
eye  of  the  law,  continue  in  possession  till  the  entry  of 
B.,  such  entry  would  be  equivalent  to  "  dispossession ; " 
and  thus  the  term  "  discontinuance  of  possession  "  would 

(e)  See  2  Black.  Com.  258. 
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Whether  any, 
and  what  ad- 
vene eDJoy- 
ment,  is  still 
requisite. 


be  treated  as  meant  only  to  mark,  with  peculiar  em- 
phasis, one  of  those  relative  states,  which,  for  the  pur- 
poses of  the  new  law,  are  tantamount  to  the  direct 
denial  and  ouster  of  the  old  law.  Though  the  intend- 
ment of  law  in  favour  of  the  rightful  title  is  clearly 
weakened  and  controlled  by  the  provisions  of  this  sta- 
tute (ss.  11,  12,  13,  and  14),  so  that  adverse  enjoyment, 
the  very  same  in  kind  and  degree,  is  no  longer  required, 
yet,  in  those  cases,  especially,  where  possession  has  once 
been  obtained  by  the  owner, — (we  are  coming  to  cases 
of  a  diflferent  nature) — not  only  some  species  of  enjoy- 
ment inconsistent  with  his  title,  but  some  duration  of 
that  enjoyment,  seem  to  be  necessarily  included  in  the 
very  idea  of  a  limitation  to  suits  for  the  recovery  of  pro- 
perty. The  judicature,  however,  instead  of  making,  as 
before,  strained  presumptions  in  favour  of  the  rightful 
title  (/),  will  probably  give  to  this  statute  the  strongest 
operation  compatible  with  a  reasonable  construction; 
and,  therefore,  though  desertion  or  non-occupation  of 
land  for  any  length  of  time  should  not  necessarily  destroy 
a  title,  yet,  desertion  or  non-occupation  for  twenty  years, 
or  upwards,  wholly  unexplained,  may  be  held  to  operate 
as  a  bar  to  recovery  against  a  present  adverse  possessor. 
The  presumption  is  now  reversed,  and  the  onus  of  proof 
is  consequently  shifted  (g).    Thus,  where  a  female  owner 


(/)  Hall  V.  Doe,  5  Bam.  & 
Aid.  687;  1  Dowl.  &  R.  340: 
Doe  V.  HuU,  2  Dowl.  &  R.  38; 
Doe  V.  Pike,  3  Ban.  &  Adol. 
738;  1  Nev.  &  M.  385:  Doey. 
Harbrow,  3  Adol.  &  Ell.  68,  n.; 
1  Nev.  &  M.  422:  Doe  v.  Ed- 
gar, 3  Bing.  N.  C.  498;  2  Scott, 
732 :  Doe  d.  Wilkins  v.  JFilkins, 
5  Nev.  &  M.  434;  4  Adol.  &  EU. 
86. 


(si)  "  We  are  clearly  of  opinion 
that  the  second  and  third  sections 
of  the  act  (3  &  4  Will.  4,  c.  27) 
have  done  away  with  the  doctrine 
of  non-adverse  possession;  and, 
except  in  cases  falling  within  the 
fifteenth  section  of  the  act,  the 
question  is,  whether  twenty  years 
have  elapsed  since  the  right  ae^ 
crued,  whatever  be  the  nature  of 
the  possession."     Nepean  v.  Doe 
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in  fee  married^  and  she  and  her  husband,  after  having  chapter  t. 
been  in  possession  for  a  short  time,  removed  to  a  distance.  Case  of  aban- 
more  than  forty  years  before  the  commencement  of  the  session. 
action,  without  appearing  to  have  afterwards  received  any 
rent  or  made  any  demand,  it  was  held  that  there  was  a 
dispossession  or  discontinuance  of  possession,  within  the 
meaning  of  the  clause  in  question,  and  that  the  action  was 
clearly  barred  by  the  seventeenth  section ;  the  court  ob- 
serving that  the  departure  of  the  former  possessors  to  a  dis- 
tance, without  appearing  to  have  received  any  rent  or  made 
any  demand,  was  the  strongest  evidence  of  their  intending 
to  abandon  at  once  all  occupation  and  all  claim  of  owner- 
ship; that  the  terms  of  the  seventeenth  section  were 
unequivocal,  and  that  one  of  its  objects  was  to  avoid  the 
necessity  of  inquiring  into  fadts  of  so  ancient  a  date  (A). 
TTiat  section,  however,  it  may  be  observed,  has,  for  its 
single  object,  to  prevent  the  previous  section  (s.  16)  from 

d.  Kniffht,  (Exch.  Chamb.  1837),  the  fact  of  death,  and  that  the 
2  Mee.  &  W.  894.     The  facts  timis  of  death,  whenever  it  is  ma- 
were,  that  A.  went  abroad  in  1806  terial,  must  be  a  subject  of  dis- 
or  early  in  1807,  and  the  last  ac-  tinct  proof.    The  passage  above 
count  of  him  was  by  a  letter  re-  quoted  from  the  judgment  cannot, 
ceived  in  England  in  May,  1 807-  however,  be  said  to  dispose  of  the 
Ejectment  was  brought  in  January,  questions  discussed  in  the  text;   v 
1834»  by  a  claimant  of  the  rever-  for,  taken  in  connexion  with  the  ' 
sion  after  the  death  of  A.;  the  facts  of  the  case,  it  only  says  that 
defendant  havmg  come  into  pos-  we  are  no  longer  to  presume  in 
session  as  purchaser  of  the  interest  favour  of  the  right  against  the  ap- 
of  B.,  who  held  for  the  life  of  A.  parent  character  of  the  possession. 
The  main  question  was,  whether  Vide  post,  251,  n.  (r). 
the  presumption  of  death,  where  a         (h)  Doe  v.  Bramston,  3  Adol. 
person  has  been  absent  for  some  &  £11. 63;  4  Nev.  &  M.  664.    (It 
years,  without  having  been  heard  does  not  appear  when,  or  how,  the 
of,  is  referable  to  any  precise  time  wrongful  possession  commenced; 
within  the  seven  years;  and  it  was  and  see,  as   to  this  decision,   2 
determined  (affirming  the  doctrine  Sugd.  Y.  &  P.  10th  ed.  348,  n.; 
of  the  Ck>urt  of  K.  B.)  that  the  Id.  353). 
presumption  of  law  relates  only  to 
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CHAPTER  V.  extending  the  period  beyond  forty  years  on  account  of 
disabilities.  This  first  head  of  the  third  section  may  be 
considered  as  the  substitute  doctrine  for  the  disseisin  of 
the  old  law. 

2.  As  to  estates  2.  When  the  claim  is  of  the  estate  of  a  deceased  per- 
devoiving  on'  SOU  in  possession  at  his  deaths  being  the  last  person  en- 
the  owner.        titled  who  shall  have  been  in  possession,  the  period  of 

accruer  is  the  death  of  such  person.  Thus,  where  A., 
seised  in  fee  in  possession,  dies,  either  intestate,  leaving 
B.  his  heir,  or  having  devised  to  B.  in  fee,  or  for  a  less 
estate  (i),  and  C,  a  stranger,  first  obtains  possession  after 
the  death  of  A.,  the  time  runs  against  B.  from  A.'s  death, 
and  not  from  C/s  entry.  By  this  clause  the  time  is  ex- 
pressly computed  from  the  avoidance  of  the  possession 
by  the  death  of  the  last  owner  ;  a  circumstance  determi- 
nate in  itself,  while  *'  discontinuance  of  possession  "  must 
always  receive  its  effect  from  construction.  It  should 
seem,  therefore,  that  if  B.  were  to  suffer  twenty  years  to 
elapse  without  having  taken  possession,  he  would  be  bar- 
red (k),  and  consequently  (as  we  shall  find  in  the  sequel) 
his  right  would  be  extinct ;  so  that,  if  C.  were  subse- 
quently to  obtain  possession,  and  were  the  first  to  obtain 
it  after  the  death  of  A.,  he  (C.)  would  be  at  once 
firmly  established  in  the  ownership ;  nay,  that  even  B. 
himself,  were  he  the  first  person  to  obtain  possession 
after  a  vacancy  of  twenty  years,  would  enter  as  a  stranger, 
and  be  entitled,  not  as  heir  or  devisee,  but  under  the 
statute. 

3.  As  to  esutes       3.  Where  the  claim  is  under  a  conveyance  inter  vivos, 

in  possession,       .  •  •  i»  ^    ^       •  •  i     ^ 

created  by  aii-    by  a  pcrsou  lu  posscssiou,  of  an  cstatc  m  possession,  but 

no  claimant  under  the  instrument  shall  have  been  in 


enation  inter 
vivos: 


(t)    Sed  quaere;  see  James  v.  (k)  See  Nepeany.Doed,  Knight ^ 

Salter,   3   Bing.   N.  C.   554;  4      2  Mee.  &  W.  894. 
Scott,  168;  Tide  post,  250. 
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possession,  the  period  of  accruer  is  that  at  which  the  chapter  ▼. 
claimant,  or  person  through  whom  he  claims,  became 
entitled  to  the  possession.  Thus,  where  A.,  seised  in 
fee  in  possession,  conveys  by  lease  and  release  to  B.  in 
fee,  who,  or  whose  heir  never  enters,  but  either  A.  con- 
tinues in  possession,  or  C,  a  stranger,  enters,  the  time 
runs  against  B.  from  the  execution  of  the  conveyance ; 
but,  if  the  conveyance  were  to  D.  for  life,  remainder  to 
B.  in  fee,  and  D.  should  die,  without  having  obtained 
possession,  the  claim  of  B.  would  be  regulated  by  the 
clause  to  be  next  considered.  With  respect  to  the  clause  — deTises  ex- 
now  before  us  we  may  observe,  first,  that  as  it  does  not 
extend  to  gifts  by  mil,  while  the  previous  clause,  relative 
to  discontinuance  of  receipt,  supposes  an  actual  receipt, 
the  case  of  a  rent-charge  given  by  will,  and  of  which  there  — caieofarent- 

11  ••  .,.7.  .  *,  charge  by  de- 

has  been  no  receipt,  is  not  withm  this  section  of  the  act ;  Tise,  of  which 

LufiFfi  II  All    uA^H. 

and,  secondly,  that  the  clause  in  question,  construed  with  no  receipt; 
literal  strictness,  would  seem  to  bar  a  mortgagee  who  ^mortgagees 
has  permitted  the  mortgagor  to  remain  in  possession  for  ^onl^whether 
twenty  years  after  the  mortgagee  had  acquired  a  legal  *"®^"^*^* 
right  to  the  possession  under  the  mortgage,  notwith- 
standing the  regular  payment  of  interest  during  the  whole 
of  that  period  (/).    We  shall  shew,  in  the  sequel,  that  the 
case  thus  inadvertently  excluded  has  been  brought  within 
the  act  by  a  liberal  construction  of  the  judicature  (m), 
and  that  the  case  thus  inadvertently  included  has  been 
taken  out  of  the  act  by  a  declaration  of  the  legislature  (n). 
Before  we  part  with  this  clause,  it  may  be  proper  to 
notice  some  observations  which  fell  from  the  court  when 
the  tiiird   section  was  under  discussion  in  a  late  case. 
They  are  to  this  efiect ;  that,  unless  cases  not  enumerated  Remarks  on 

(0  Doe  V.  WilUatMy  5  Adol.  &     N.  C.  505;  3  Bing.  N.  C.  544; 
£11.  291;  vide  post.  4  Scott,  168. 

(m)  James  t.  Salter^  2  Bing.         (n)  1  Vict.  c.  28. 
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some  judicial 
dicta  as  to  the 
scope  of  the 
third  section. 


in  the  third  section  fell  back  upon  the  general  proyision 
contained  in  the  second,  the  case,  which  was  likely  to  oc- 
cur, perhaps  with  the  most  frequency,  of  a  devise  of  an 
estate  [i.  e.  a  particular  estate]  in  possession  in  land,  or  of 
an  estate  in  possession  in  a  rent-charge  first  created  by  the 
will,  would  be  altogether  unprovided  for  by  the  statute ; 
for  the  third  class  of  instances  (i.  e.  the  class  embraced  by 
the  clause  which  we  are  now  considering)  enumerated  in 
that  section,  described  the  grant  to  be  '^  by  a  person  being 
in  respect  of  the  same  estate  or  interest  in  the  possession 
or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of 
the  rent ; ''  a  description  Which  could  apply  neither  to  the 
case  of  a  devise  of  the  particular  estate  in  land,  nor  to 
that  of  a  newly-<;reated  rent }  for  the  devisor^  who  has  by 
his  will  carved  an  estate  in  land  out  of  the  estate  whereof 
he  was  seised,  can  never  be  said  to  have  been  possessed 
in  respect  of  the  same  estate  or  interest  as  that  claimed  by 
the  devisee ;  still  less  can  the  devisor,  who  creates  a  new 
rent-charge  by  his  Will,  be  said  to  have  been  in  receipt 
of  the  rent  (o)*  Now,  that  the  third  clause  of  the  third 
section  does  not  apply,  and  was  never  intended  to  apply 
to  any  estate  or  interest  created  by  devise,  is  beyond  all 
question ;  for  wilh  are  expressly  excepted.  The  framers 
of  the  act  may  have  conceived,  and  properly  conceived, 
that  the  second  clatise  of  the  third  section  embraced 
every  estate  or  interest  in  possession  devolving  on  the 
death  of  the  owner,  whether  by  his  act  or  by  operation  of 
law,  and  whether  forming  the  whole  or  part  only  of  his 
estate  or  interest  (/>)*  The  observations  just  quoted, 
which  seem  directed  to  prove  that,  even  if  wills  had  not 
been  excepted  out  of  the  third  clause,  its  language,  in 
other  respects,  is  such  as  would  not  have  hit  the  case  of 


(o)  James  v.  Salter,  3   Bing. 
N.  C.  554;  4  Scott,  168. 


(jP)  Acc.  2  Sugd.  V.  &  P.  10th 
ed.  338;  vide  Id.  353. 
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the  devise  of  a  particular  estate  in  possession^  or  of  a  chapter  v. 
rent-charge  de  novo,  may  be  deemed  apposite  to  the  se- 
cond clause.  It  is,  perhaps,  of  little  moment,  whether 
the  case  can  be  brought  within  either  of  the  clauses  or 
not,  since,  if  excluded,  it  must  fall  back  upon  the  general 
provision  (s.  2) ;  and  the  courts,  it  is  conceived,  would 
adopt  the  period  furnished  by  the  second  clause  (i.  e.  the 
death  of  the  devisor)  as  that  from  which  the  time  shall 
run,  whether  the  case  be  treated  as  specifically  provided 
for  by  the  same  clause  or  not.  This  third  head  of  the 
third  section  may  be  considered  as  providing  for  a  species 
of  deforcement,  which  could  not,  however,  enter  into  the 
contemplation  of  the  ancient  common  law,  when  all  con-* 
veyances  were  effected  by  livery  of  the  possession,  nor, 
perhaps,  in  a  strictly  legal  point  of  view,  can  occur  even 
at  this  day,  when,  upon  every  conveyance  of  the  imme- 
diate freehold,  the  possession  is  still  either  delivered  in 
fact  or  transferred  by  the  Statute  of  Uses,  which,  for  other 
purposes  at  least,  may  be  deemed  the  feudal  investiture 
of  cestuis  que  use  generally. 

4.  When  the  claim  is  of  an  estate,  (whether  created  4.  As  to  estates, 

.  .  .    •       11      •       howsoever  cre- 

by  conveyance  mter  vivos  or  by  will),  not  originally  m  ated,  which 

have  never  lieen 

possession,  and  in  respect  of  which  no  person  shall  have  in  possession. 
had  the  possession,  the  period  of  accruer  is  that  at  which 
the  estate  fell  into  possession.  Thus,  where  land  is 
limited  to  A*  for  life,  remainder  to  B. ;  or  to  A.  in  fee, 
with  an  executory  limitation^  in  the  event  of  his  death 
under  twenty-one,  to  B. ;  and  A.  dies,  or  dies  under 
twenty-one,  the  time  runs  against  B.  from  A/s  death  (r). 

(r)  "  Whatever  be  the  nature  3  Jur.  1101;  S.  C.  3  You.  &  C. 

of  the  possession,   and  whether  617;  unless,  indeed,  there  should 

originally  lawful  or  not;"  Nepean  be  sufficient  to  constitute  the  per- 

y.  Doe  d.  Knight,  2  Mee.  8s  W.  son  in  possession  tenant  to  the  re- 

894;  Doed,  Parker  v.  Gregory,  2  mainder-man.     See  Doe  d.  Brune 

Adol.  Sr  Ell.  14;   4  Nev.  &  M.  y.  Prideaux,  10  East,  158;  Denn 

308:  Ex  parte  Haself,  Eq.  Exch.  v.  Rawling;  Id.  261. 
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CHAPTER  V.     But  where  the  right  of  the  remainder-man  or  reversioner 

to  the  possession  is  accelerated  by  forfeiture  or  by  breach 

of  condition,  such  acceleration  is  not  (s.  4)  a  falling  into 

possession  for  the  purposes  of  the  clause  in  question. 

6.  As  to  rights       g.  Whcu  the  claim  is  by  reason  of  forfeiture  or  condi- 

feitureorbreach  tiou  brokcu,  the  pcriod  of  accrucr  is  the  forfeiture  or 

breach.  Thus,  if  A.,  tenant  for  life,  remainder  to  B., 
makes  a  feoffinent  in  fee,  which  (unless,  indeed,  this 
statute  has  wrought  a  change  in  regard  to  the  tortious 
operation  of  that  assurance)  is  a  forfeiture,  and  entitles 
B.  to  enter,  the  time  runs  against  B.,  in  respect  of  his 
right  of  entry  for  the  forfeiture,  from  the  making  of  the 
feofiment ;  but  though  that  right  should  be  barred,  yet 
B.  may  still  enter  on  the  death  of  A.  (s.  4) ;  for  no  man 
is  required  to  anticipate  the  regular  period  of  posses- 
sion {ff).  So,  if  A.,  lessee  for  years,  subject  to  a  condi- 
tion of  re-entry,  breaks  the  condition,  the  time  runs 
against  the  reversioner,  in  respect  of  his  right  of  entry  for 
the  breach,  from  the  time  of  its  occurrence ;  but  a  bar 
to  such  right  of  entry  will  not  affect  his  right  to  enter  on 
the  expiration  of  the  lease  by  effluxion  of  time  (s.  4). 
This  fifth  and  last  head  of  the  third  section  conforms  in 
substance  to  the  old  law. 
Cases,  not  spe-  We  havc  uow  enumerated  the  cases  expressly  contem- 
ciudSrdf  held  to  platcd  by  the  third  section  of  the  act.  But  it  has  been 
g^iwiS  HiSu-  ^^^^f  that  the  express  provision  made  by  that  section 
^°°'  for  particular  cases  does  not  exclude  the  application  of 

the  general  limitation  (s.  2)  to  other  cases  within  the 
mischief  against  which  statutes  of  this  nature  are  di- 
rected. The  section  in  question  is  simply  a  key  to  the 
exposition  of  the  preceding  general  enactment,  in  the  five 
given  instances  already  stated,  and  is  to  be  taken,  not  as 
restrictive,  but  as  declaratory ;  leaving,  therefore,  *'  every 

(y)  See  Goodright  v.  Forrester^   1   Taunt.  578;  Doe  d.  Cook  v. 
Danvers,  7  East,  299. 
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case  which  plainly  falls  within  the  general  words  of  the  chapter  v. 
second  section^  but  is  not  included  among  the  instances 
given  by  the  third,  to  be  governed  by  the  operation  of  the 
second."  Accordingly,  after  some  fluctuation  of  opinion, 
it  has  been  determined  {z)  that  the  case  of  a  devisee  of  a 
rent-charge,  created  by  the  will,  to  whom  no  payment  has 
been  made,  is  within  the  second  section,  though  not  in- 
cluded in  the  third.  This  construction,  adopted  upon 
mature  consideration,  is  sound  and  salutary.  By  a  con- 
trary construction  the  utility  of  the  act  would  have  been 
materially  impaired. 

It  cannot  be  doubted  that  the  s^eneral  provisions  of  the  whether  go- 

.  .         ...  Yerned,  in  all 

act,  as  to  different  species  of  tenancies,  disabilities,  and  re^pecu,  hy  the 

Mine  rules. 

other  matters,  will  extend  to  all  the  cases  tacitly  com- 
prised within  the  second  section ;  but  the  question  re- 
mains, whether  in  cases  so  included,  and  not  governed  by 
any  express  provision,  the  act  would  be  satisfied  by  a 
possession  not  adverse  according  to  the  old  law  (a). 
Whatever  may  be  the  difficulty,  it  seems  probable  that 
the  judicature,  to  prevent  the  conflict  of  opposite  prin- 
ciples, would,  if  the  question  should  arise,  strongly  incline 
to  regulate  its  decision  by  analogy  to  the  new  law. 

The  popular  notion  of  a  bar  by  twenty  years'  pos-  The  har  neces- 
session,  (which,  were  it  not  to  a  certain  extent  even  hy  reference  to 

the  modifica- 

professionally  popular,  would    hardly  need   exposure),  tionsofthe 

r  .        ,    ,  ,  .  t.   1        1         ,.      .  rightful  title; 

IS  negatived  by  the  very  terms  in  which  the  limita- 
tion is  prescribed ;  for  the  time  is  computed,  not  from 
the  commencement  of  the  wrongful  possession,  but  from 
the  accruer  or  commencement  of  the  right,  in  point  of 
actual  enjoyment,  which  latter  period  may  or  may  not  be 

(z)   James  v.  Salter,  3  Bing.  ion;  see  2  Bing.  N.  C.  505,  S. 

N.  C.  544;  4  Scott,  168.    (When  C). 

the   point  was   first  raised,  the         (a)  2  Sugd.  V.  &  P.  10th  ed. 

court  expressed  a  contrary  opin-  353;  vide  Id.  360. 
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CHAPTER  V.    coincident  with  the  fonner.     There  would  be  manifest 
injustice  and  absurdity  in  attributing  the  same  effect  to 
wrongful  possession  for  a  given  period  in  all  cases,  with- 
out regard  to  those  modifications  of  property  which  the 
—and  the  bar    law  itsclf  has  sauctioucd.     If  land  be  settled  upon  A.  for 

to  future  estate!     ,  , 

must  wait  their  life,  or  for  a  term  of  years,  however  long,  remamd^  or  re- 
possession;      version  to  B«,  and  C.  should  dispossess  the  tenant  for  life 

or  for  years,  and  hold  against  Mm  or  those  claiming 
through  him,  for  any  length  of  time,  the  right  of  B.^ 
which,  by  the  terms  of  the  gift,  waits  the  determinaticm 
of  A/s  estate,  ought  not  to  be  taken  away  (6).     While 
such  substitutions  are  allowed,  they  must  be  protected 
against  premature  destruction  by  wrongs  done  to  the 
possession  before  it  naturally  falls  to  the  claimant ;  the 
bar  to  the  ousted  tenant  for  life  or  for  years,  who  (Hnits 
to  repossess  himself  of  the  tenement,  must  not  be  ex- 
tended to  those  who  have  no  present  concern  with  the 
enjoyment,  but  must  be  treated  as  conclusive  for  the  time 
only  of  his  particular  estate. 
-unless,  in  the      The  samc  argument,  indeed,  loses  its  force  when  a  ten- 
sion  with  iro't"  ^^^  for  life  or  for  years  owes,  in  respect  of  his  possession, 
iSimT'     ««"»«  I»y«»«nt  or  render  to  his  lessor  or  reversioner,  who 
im^^dhrte^en-   ^^ving.  Consequently,  an  interest  capable  of  present  en- 
joyment,        joyment,  ought,  in  reason,  to  be  barred,  if  he  negligently 

suffer  another  to  enjoy  that  interest,  and  so  to  appear 
before  the  world  in  a  false  character ;  at  least,  when  the 
reversion,  as  such,  yields  fruit  sufficiently  valuable  to 
keep  ordinary  diligence  awake.  The  new  statute  has 
accordingly  undertaken,  for  the  first  time,  to  apply  this 
principle,  though  cautiously,  to  lands  in  lease,  as  will  ap- 
pear firom  a  short  statement,  which  has  been  reserved  for 
this  place,  of  the  particular  provisions  made  in  regard  to 
the  interests  of  reversioners. 

{b)  See  Doe  t.  Danvers,  7  East,  299. 
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As  to  reversions^  then^  we   may  commence  by  ob-    chapter  v. 
serving  that  the  first  clause  of  the  third  section,  (already  Reversioners, 

jv  .,  atwhat  periods 

examined),  standing  alone,  might  possibly  be  construed  their  rights  are 

..,1  .  i.fi*  1  deemed  to  have 

to  mclude  reversions,  where  the  claimant,  or  the  person  accrued; 
through  whom  he  claims,  had  been  in  possession  before 
the  creation  of  the  estate  in  respect  of  which  the  land 
shall  have  been  held,  and  which  we  may  call  shortly  the 
"  particular  estate ; "  that  the  fourth  clause  of  the  third 
section,  concerning  reversions  and  other  future  estates, 
is  confined  to  cases  where  no  person  shall  have  obtained 
the  possession  in  respect  of  the  estate  claimed  ;  but  that 
the  fifth  section  saves  reversions  generally,  by  providing 
that  the  right  shall  first  accrue  on  the  determination  of 
the  particular  estate,  notwithstanding  the  claimant,  or 
any  person  through  whom  he  claims,  shall  have  had  the 
possession  before  the  creation  of  the  particular  estate ; 
and  that  the  seventh,  eighth;  and  ninth  sections  are  ex- 
ceptions out'  of,  or  qualifications  of  that  general  saving. 
Those  exceptions  or  qualifications  relate  to  tenancies  at 
vnll  (s.  7),  (which  are  now  of  rare  occurrence),  to  tenancies 
firom  year  to  year  (s.  8),  or  any  other  similarly  recur- 
ring (c)  periods,  zmthout  lease  in  writing,  (and  parol  leases 
cannot  exceed  three  years  (ji)  ),  and  to  tenancies  under 
lease  in  nriting,  reserving  a  rent  of  not  less  than  twenty 
shillings  (s.  9),  In  the  case  of  a  letting  from  year  to  —expectant  on 
year,  or  for  any  other  period,  without  writing,  the  right 
first  accrues  at  the  end  of  the  first  year  or  other  period, 
or  the  last  receipt  of  rent,  whichever  shall  last  happen ; 
so  that,  if,  for  example,  the  tenancy  were  from  year  to 
year,  commencing  at  Christmas,  at  a  rent  payable  half- 
yearly,  and  the  rent  were  received  by  the  landlord  up  to 
Midsummer  in  the  second  or  any  subsequent  year,  and 

(c)  "  The/r»^  of  such  years  or  other  periods,**  s.  8. 

(d)  29  Car.  2,  c.  3. 


a  parol  demise; 
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CHAPTER  V.  afterwards  received  by  a  stranger  or  retained  by  the  te- 
nant^ the  bar  would  be  complete  at  the  end  of  twenty 
years,  computed,  not  from  Christmas,  when  the  rent  first 
wrongfully  received  or  retained  accrued  due,  but  from 
Midsummer,  when  rent  was  last  rightfiiUy  received ;  or, 
in  other  words,  at  the  end  of  twenty  years,  less  by  six 
months,  computed  from  the  period  when  the  enjoyment 
—on  a  lease  in  began  to  be  inconsistent  with  the  rightful  title.  But 
'^  "^'  where  the  lease  is  in  writing,  at  a  rent  not  less  than 

twenty  shillings,  there  must  be  a  wrongftil  taking  of  the 
rent  by  a  stranger  claiming  the  reversion,  continued 
without  any  intervening  payment  to  the  rightful  owner, 
who  is  not  barred  till  the  end  of  twenty  years,  computed 
from  such  first  wrongftd  receipt.  These  sections  break 
in  materially  upon  the  principle  of  the  old  law,  which 
held  the  possession  of  the  tenant  to  be  the  possession  of 
the  reversioner,  who  could '  never  lose  his  right  by  the 
non-receipt  or  wrongftil  payment  of  the  rent,  nor  be  dis- 
turbed in  his  estate  while  the  lease  subsisted.  As  to  the 
relative  rights  of  the  two  wrong-doers,  (for  such  the  lessee 
as  well  as  the  stranger  may  be  considered),  after  the  re- 
version is  gone,  (for  the  statute  does  not  assign  the  re- 
version to  the  adopted  landlord),  they  appear  to  be  left 
to  the  construction  of  law,  except  so  far  as  they  may  be 
within  the  contemplation  of  an  insulated  and  somewhat 
obscure  provision  occurring  in  a  subsequent  part  of  the 
act  (s.  35).  As  none  of  the  above  exceptions  or  quali- 
fications apply  to  the  case  of  a  lease  in  writingy  reserving 
a  rent  of  less  than  twenty  shillings,  or  a  rent  equally  or 
more  valuable,  but  not  pecuniary ,  such  leases  fall  of 
course  within  the  general  saving  (s.  6)  of  reversionary 
interests,  and,  therefore,  neither  retention  nor  wrongftil 
receipt  of  the  rent  will  be  a  bar  to  the  reversioner,  whose 
right  will  accrue  when  the  possession  shall  fall,  just  as  if 
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the  reversion  were  a  dry  reversion.     Nor  is  any  dis-     chapter  v. 
tinction  made  between  leases  with,  and  leases  without, 
fine  or  premium. 

As  the  effect  of  the  statute  must,  therefore,  always  be  The  importance 

of  ascertaining 

determined  with  reference  to  the  actual  state  of  the  title  what  was  the 
when  the  tune  begins  to  run,  so  that  if  the  fee  should  rightful  title 
then  have  been  parcelled  out  in  particular  estates  and  began  to  run. 
remainders,  the  title  acquired  by  means  of  the  statute 
would,  for  the  most  part,  (estates  tail  forming  an  ex- 
ception, to  be  considered  in  its  proper  place),  be  com- 
mensurate only  with  the  estates  of  the  persons  whose 
rights  may  from  time  to  time  have  accrued,  it  is  material 
that  attention  should  be  particularly  directed  to  that 
point.  Thus,  if  A.,  seised  in  fee,  die  intestate,  and  B.,  a 
stranger,  enter,  and  he,  (B.)^  or  those  deriving  under  him, 
continue  in  possession  for  forty  years,  then,  whatever  may 
have  been  the  circumstances  of  the  rightful  claimants,  in 
regard  to  personal  disabilities,  B.,  or  his  sequels  in  right, 
may  bid  defiance  to  all  persons  claiming  under  A. ;  but  if 
A.,  seised  in  fee,  devise  for  life,  with  remainders  over,  and 
die,  and  B.,  a  stranger,  enter,  B.  and  his  sequels  in  right 
may  be  liable  to  eviction  for  an  indefinite  period. 

But  when  the  time  has  once  commenced  running,  no  But  subsequent 
subsequent  alteration  in  the  state  of  the  title  will  postpone  di'sr'eganiel^ 
the  bar.  Thus,  if  A.,  seised  in  fee  in  possession,  were  dis- 
possessed by  B.,  and  were  afterwards  to  settle  the  estate 
upon  C.  for  life,  remainder  to  D.  in  fee,  the  time  would 
run  from  the  dispossession,  in  the  same  manner  as  if  no 
such  settlement  had  been  made.  Under  the  old  law,  in- 
deed, as  adverse  possession  supposed  that  the  lawful  own- 
ership was  reduced  to  a  right  of  entry  at  least,  any  alter- 
ation in  the  state  of  the  rightful  title,  where  the  title  was 
legal,  by  the  conveyance  or  other  act  of  the  party,  was, 
according  to  the  strict  rule  of  law,  (which  did  not  permit 

VOL.  I.  s 
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cwAPTBR  V.    the  transfer  of  a  right  of  entry  even  by  devise  {d)  ),  im- 
practicable ;  but^  under  this  statute,  possession  may  be 
adverse  for  the  purpose  of  creating  a  bar  by  length  of 
time,  without  amounting  to  a  legal  ouster,  and  rights  of 
entry  are  now  devisable  (e). 
Estatet  lying         The  principle  that  the  time  ought  not  to  be  counted 
tate  tail,  fur-     agaiust  any  estate  or  interest  which  has  not  yet  com- 
tion  to  the  prin.  mcuccd  lu  pomt  of  eujoymeut,  admits,  however,  oi  an 
wtoVuture^     important  exception.     The  policy  of  the  law,  from  a 
waft*  theTcom-  ^^^J  early  period,  has  run  in  nearly  one  uniform  course 
ing^intopossca-  gg^jug^  gtrfct  cntails.     EvcTy  artifice  has  been  employed 

to  enlarge  the  dominion  of  the  tenant  in  tail.     For  many 

purposes,  as  that  of  representing  the  inheritance  in  suits 

in  equity  and  that  of  consenting  to  estate  bills,  the  te« 

nant  in  tail  has  been  treated  as  virtually  owner  of  the 

fee,  and  the  precarious  interests  of  those  in  remainder  or 

reversion  have  been  but  lightly  regarded.     The  new 

statute  is  framed  in  the  spirit  of  this  policy,  though,  in 

treating  of  its  provisions  respecting  estates  tail,  we  shall 

have  to  notice  one  instance  in  which  that  policy  has  not 

been  consulted. 

EffectofadTcrse  It  is  familiar  to  conveyancers  that  claims  under  re- 
possession at  •«  •  •  ..  M    A       M    •^ 

against  esutes  mamdcrs  and  reversions  expectant  on  estates  tail,  were 
iil^Kinaitider  ^  amoug  the  dangers  most  to  be  apprehended  in  titles ;  for 
and  rcTcrsion.    ^j^j|g  possession  advcrso  to  a  tenant  in  tail  told  against 

the  issue  in  tail  (/),  who  claimed  in  right  of  the  same 
estate,  such  possession,  though  protracted  for  centuries, 
went  for  nothing  as  against  the  remainder-man  or  rever-> 
sioner  ( g),  who  had  a  substantive  right,  which  did  not 

(d)  Goodright  ▼.  Forreiter^  1      Brod.  &  B.  21;  7  B.  Moore^  542. 
Taunt.  578.  0)  Taylor  v.  Horde,  1  Burr. 

(e)  1  Vict,  c  26.  60;  1  Kenyon,  143;  5  Bro.  P.  C. 
(/)   CottereU   ▼.    DuUon,    4     247;  Cowp.  689. 

TtQiit.  286;    Tolmm  v.  JToye,  3 
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accrue  till  failure  of  the  issue  in  tail.  But  now,  by  chapter  v. 
the  salutary  provisions  of  the  new  law,  (founded  on  the 
principle,  that,  as  the  issue,  remainder-man,  and  rever- 
sioner, are  all  barrable  by  the  assurance  of  the  tenant  in 
tail,  the  effect  of  adverse  possession  against  him  ought  to 
be  extended  to  them),  if  the  time  limited  by  the  general 
provisions  of  the  statute  shall  have  run  against  a  tenant 
in  tail,  the  rights  of  all  claimants  whom  the  tenant  in 
tail  might  have  barred  by  his  assurance  will  be  extinct  (s. 
21);  and  if  the  time  shall  have  only  commenced  running 
against  a  tenant  in  tail,  it  will  continue  to  run  against 
all  claimants  whom  the  tenant  in  tail  might  have  barred 
by  his  assurance  (s.  22),  and  who  are  no  longer  indulged 
with  new  periods  for  prosecuting  their  rights,  as  and 
when  such  rights  shall  severally  fall  into  possession ;  nor 
is  any  allowance  made  for  any  disability  under  which 
they  may  labour.  In  effect,  the  tenant  in  tail  is  con- 
sidered, for  the  purposes  of  the  act,  as  representing  the 
ownership  in  fee. 

But  as  these  sections  can  apply  only  to  cases  of  ad-  tium  derived 
verse  possession,  they  leave  many  titles,  derived  under  dent  assur. 
assurances  by  tenants  in  tail,  still  exposed  to  the  danger  ^u  lo  uif "not 
of  eviction.     Thus,  if  A.,  tenant  in  tail  in  possession,  re-  ^neraiVoTi- 
mainder  to  B.  in  fee,  conveyed  to  C.  and  his  heirs  by  tites  uii!**  *" 
^ne  with  proclamations,  thereby  absolutely  barring  the 
issue  in  tail  (h),  and  died,  say  even  sixty  years  ago,  leav- 
ing issue  in  tail  now  existing,  the  title  of  C.  to  the  fee- 
simple  is  defective,  inasmuch  as  the  possession  has  not 
been,  and  cannot  now  be,  adverse  (i.  e.  wrongfully  adverse) 
to  the  issue,  whose  right  was  wholly  taken  away  by  the 
fine ;  and  the  time  will  not  begin  to  tell  against  the  re- 
mainder-man until  the  accruer  of  his  right  to  the  posses- 
sion by  the  failure  of  issue  in  tail  (ss.  2  and  3).    But 

(A)  32  Hen,  8,  c.  36. 
82 
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CHAPTER  V.  as  A.  was  seised  in  possession  at  the  time  of  levying  the 
fine,  so  as  to  give  it  the  force  of  a  discontinuance,  divest- 
ing the  remainder  and  tm'ning  it  to  a  right  of  action,  the 
remainder-man  would  be  driven  to  his  formedon  (s.  38), 
and  reduced  by  the  statute  of  non-claim  (i)  to  the  period 
of  five  years  (A)  from  the' failure  of  issue  in  tail;  other- 
wise, he  might  maintain  an  ejectment  within  twenty  years 
from  such  failure  (ss.  2  and  3)^  both  the  five  years  and 
the  twenty  years  being  susceptible  of  extension  by  disa- 
bilities (ss.  16,  17,  18).  If  we  suppose  A.  to  have  con- 
veyed by  any  other  assurance  than  a  fine  with  proclama- 
tions, (not  being  a  recovery),  and  to  have  lefb  issue  in 
tail,  (of  course  not  barred  by  the  assurance),  then,  if  his 
death  happened  less  than  twenty  years  ago,  the  title  of 
C.  is  open  to  eviction  by  the  issue,  or,  the  issue  being 
spent,  by  the  remainder-man,  inasmuch  as  the  possession 
was  not  adverse  during  the  life  of  A.;  and,  though  A. 
should  have  been  dead  above  twenty  years,  yet,  if  the 
issue  laboured  under  any  disability  at  his  death,  the  title 
of  C  may  still  be  defective,  since  allowance  must  be  made 
for  such  disability  (ss.  16,  17).  If  A.  left  no  issue,  then 
the  remainder-man  would  have  twenty  years  from  the 
death  of  A.,  and,  in  case  of  disability,  might  have  a 
longer  period.  In  the  case  last  put,  of  the  conveyance 
otherwise  than  by  fine  or  recovery,  the  remedy  of  the  issue 
and  of  the  remainder-man  is  an  ejectment,  if  the  assur- 
ance was  of  an  innocent  nature,  (as  a  lease  apd  release 
without  warranty),  or  a  formedon,  if  the  assurance  was 
of  a  tortious  nature  (as  a  feoflment).  It  will  be  observed, 
that,  in  both  the  cases  which  have  been  put,  the  posses- 
sion, as  against  A.  himself,  and,  in  the  former  of  those 

(t)  4  Hen.  7,  c.  24.  during  which  by  the  provisions  of 

{k)  Sed  quaere?  see  s.  SS,  which     this  act,"  &c. 
says,  **  but  only  within  the  period 
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cases^  the  possession  as  against  his  issue^  (the  issue  beinjg  chapter  v. 
bound  by  the  fine),  was  lawful,  (or,  as  we  should,  perhaps, 
now  say,  consistent  with  the  right)  ; — a  circumstance  al- 
ways to  be  kept  in  view,  since  during  su^h  possession  the 
time  cannot  possibly  run  (/);  though  possession  com- 
mencing under  a  rightfiil  title,  if  continued  after  the 
expiration  of  that  title,  was,  even  under  the  old  law  of 
limitation,  clearly  adverse  (/«).  When  it  is  said  that  a 
formedon  may  be  brought  by  the  issue  and  remainder- 
man, whose  entry  is  taken  away  by  the  fine,  feoffment, 
or  other  tortious  assurance,  (and  a  reversioner  may  be 
substituted  for  the  remainder-man  with  the  same  result), 
the  student  should  be  reminded  of  the  saving  (s.  38)  al- 
ready noticed  (w)  in  favour  of  persons,  who,  on  the  1st  of 
June,  1 835,  had  lost  their  right  of  entry  in  consequence 
of  any  descent  cast,  discontinuance,  or  warranty. 

The  inadequacy  of  the  above  provisions   to  perfect  Such  titles  par- 

•  11.11  1  .  .1  tially  cured  by 

titles  derived  under  assurances  by  tenants  m  tail,  not  a  special  provi- 
effectual  to  pass  the  fee,  has  been  supplied,  to  a  certain 
extent,  by  a  very  special  and  jealously  qualified  provi- 
sion (s.  23)  in  regard  to  such  assurances.  The  substance 
of  the  enactment  is,  that  an  assurance  by  tenant  in  tail, 
not  sufficient  to  bar  estates  lying  behind  the  estate  tail, 
but  followed  by  possession  or  enjoyment  under  the  as- 
surance for  twenty  years  after  the  earliest  period  at  which 
a  valid  assurance  of  the  like  nature,  if  then  made  by  the 
tenant  or  issue  in  tail,  would,  (i.  e.  but  for  the  insufficient 
assurance),  without  the  consent  of  any  other  person,  have 
barred  the  posterior  estates,  shall  be,  and  be  deemed  to 
have  been,  sufficient  to  bar  such  estates.     Assuming,  for 

(I)  Ravald  v.  RuMell,  Young's  (m)  Doe  d.  Parker  v.  Gregory^ 

Exch.  C.  9.     See  Corhett  y.  Bar^  4  Nev.  &  Man.  306;  2  Adol.  & 

ktr,  1  Anst.  138;  3  Anst.  755:  £11.  14. 
Trice  v.  CopMr^  1  Sim.  &  Stu.  (n)  Ante,  237. 

347. 
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cHAPTBE  T>  the  present  (o),  that  this  provision  has  a  retrospective 
as  well  as  a  prospective  effect,  applying  both  to  titles  un- 
der the  old  system  of  common  recoveries  and  to  titles 
under  the  new  system  of  assurances  by  deed  inroUed^  we 
will,  for  the  sake  of  illustration,  suppose  that,  in  1 800, 
the  land  being  settled  upon  A.  for  life,  remainder  to  B. 
in  tail,  remainder  to  C.  in  fee,  B.,  without  the  concur^ 
rence  of  A.,  in  making  a  tenant  to  the  praecipe,  suffered  a 
recovery,  and  limited  the  use  to  D.,  a  purchaser,  in  fee ; 
that  A.  died  in  1810,  (when  of  course,  B.,  or  his  issue  in 
tail,  would  have  been  in  a  situation  to  suffer  an  effectual 
recovery,  "  without  the  consent  of  any  other  person,"  or, 
in  other  words,  without  any  assistance  in  making  a  tenant 
to  the  praecipe)  ;  that,  on  his  (A/s)  death,  D.  entered ;  and 
that  the  possession  and  receipt  of  rents  have,  for  the 
period  of  twenty  years,  been  according  to  the  use  de- 
clared of  the  recovery ; — ^under  these  circumstances,  the 
provision  in  question  would  establish  the  title  as  against 
C.  and  those  claiming  under  him.  But,  it  is  clear,  that 
if  B.  had  levied  2^  fine,  instead  of  suffering  a  recovery,  the 
statute  would  not  have  assisted  the  title,  even  if  he  had 
been  seised  of  an  estate  tail  in  possession ;  for  the  statute 
supposes  that  the  assurance  was  such  an  assurance,  as,  if 
duly  made,  would  have  been  adequate  to  bar  the  remain- 
der over.  An  intention  to  amend  the  clause,  so  as  to 
embrace  the  case  of  an  assurance  otherwise  than  by  re- 
covery, has,  it  is  believed,  been  entertained ;  but,  to  war- 
rant such  legislative  grafts,  the  inconvenience  should  be 
urgent.  It  is  observable,  that  the  words,  "  without  the 
consent^*  seem  to  anticipate  the  alteration  effected  in  the 
law  by  the  Fines  and  Recoveries  Act  (jp),  (which  passed 
at  a  later  period  of  the  same  session),  for  the  word  concur^ 

(o)  Vide  post,  264. 
(l>)  3  &  4  Wm.  4,  c.  74,  ante,  131. 
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rence  would  have  been  more  appropriate  in  regard  to  re-    chapter  v. 

covering.    If,  therefore,  we  refer  the  case  last  proposed 

to  a  period  subsequent  to  that  alteration,  substituting 

for  the  recovery  an  assurance  by  deed  inrolled,  (i.  e. 

made  without  the  consent  of  the  protector),  the  result 

would  be  the  same — a  good  title  as  against  the  ultimate 

remainder-man. 

Other  cases  may  be  suggested  as  to  which  the  applica-  —whether  that 
bility  of  the  above  clause  is  less  easily  determined.  Thus,  pj 
A.,  tenant  in  tail,  with  remainder  over,  conveys  by  lease  ^^^^^^ 
and  release  to  B.,  a  purchaser,  .and  his  heirs ;  afterwards, 
A.,  without  the  concurrence  of  B.  (q),  conveys  to  a  tenant 
to  the  prsscipe,  and  suffers  a  recovery,  declaring  the  use 
in  favour  of  B.  and  his  heirs ;  then  A.  dies  without  issue ; 
B.  enters  on  the  execution  of  the  original  conveyance, 
and  continues  to  enjoy  for  twenty  years  after  the  death 
of  A.  Here,  of  course,  the  recovery  is  the  insufficient 
assurance  sought  to  be  aided  by  the  statute.  Now,  the 
commencement  of  the  time  at  which  a  recovery  could 
have  been  suffered  with  effect,  without  the  concurrence  of 
R,  would  be  the  determination  of  his  estate  under  the 
original  conveyance,  which  could  not  determine  until  the 
death  of  A. ;  but,  as  the  statute  contemplates  the  contin- 
nued  existence,  at  that  period,  of  the  tenant  in  tail  who 
made  the  assurance,  or  of  his  issue,  it  is  apprehended 
that  the  case  does  not  fall  within  the  provision  in  ques- 
tion. Suppose,  on  the  other  hand,  that  A.  had  left  issue, 
the  question  would  then  be,  whether  a  recovery,  suffered 
by  the  issue  after  his  death,  without  the  consent  (i.  e. 
concurrence)  of  B.,  would  have  been  effectual ;  and  it  is 
conceived  that  the  question  may  be  answered  in  the  affir- 

(9)  See  3  &  4  Will.  4,  c.  74,  estate  at  law  was  outstanding 
a.  11 ;  which  only  applies  to  the  omitted  to  make  the  tenant,  but 
case  where  a  person  in  whom  an     the  beneficial  owner  conveyed. 
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CHAPTBR  V.  Hiative,  inasmuch  as  the  first  conveyance  passed  only  such 
an  estate  as  A.  might  lawfully  grant,  and,  consequently, 
that  the  case  would  fall  within  the  provision  in  question. 
But  if  the  first  conveyance  had  been  by  feofiment,  work- 
ing a  discontinuance,  then  it  should  seem,  that,  as  the 
seisin  of  the  issue  would  have  been  taken  away,  and  as  a 
recovery  suffered  by  the  issue,  without  the  concurrence  of 
B.,  would  therefore  have  been  invalid,  the  case  could  not 
be  brought  within  the  provision  in  question.  When  the 
provision  dispenses  (as  it  does  impliedly)  with  the  consent 
(or  concurrence)  of  the  person  in  possession  under  the 
insufficient  assurance,  the  dispensation  must  be  consi- 
dered as  limited  to  his  estate  under  that  assurance; 
whereas,  if  the  previous  conveyance  had  divested  or  dis- 
continued the  estate  tail,  B.  would  continue  to  be  in  of 
the  estate  created  by  that  conveyance,  and  would,  in  re- 
spect of  such  estate,  have  been  a  necessary  party  to  make 
a  tenant  to  the  praecipe,  unless  the  estate  of  the  issue  had 
been  restored  by  entry  or  action.  And  even  with  respect 
to  the  case  first  put,  of  an  innocent  conveyance  by  lease 
and  release,  it  may  be  observed,  that  such  a  conveyance 
has  been  treated  as  passing,  not  merely  an  estate  for  the 
life  of  the  tenant  in  tail,  but  a  fee  voidable,  as  to  the 
issue,  by  entry  (r). 
—whether  the  But  a  Still  morc  scrious  question  has  been  raised  upon 
I'sreuOTpectivc.  this  scctiou  I — whether  it  has  any  retrospective  opera^ 

tion  {s)  ?  Certainly  the  phraseology  is  very  ill  adapted 
throughout  to  effect  such  an  intention.  Much  reliance, 
however,  should  not,  perhaps,  be  placed  on  such  expres- 
sions as, — "  shall  have  made," — ''  and  any  person  shall, 
&c.,  at  the  time,  &c.,  be,'' — "  consent,** — "  such  assurance, 
if  it  had  then  been  executed,"  &c.     To  the  objection  that 


(r)  1  Prest.  Est.  436;  but  see 
Shep.  Touch,  by  Prest.  27. 


(*)  2  Sugd.  V.  &  P.   lOth  ed. 
337. 
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the  language  is  not  retrospective,  it  may  be  replied  that  cHArrRR  ▼. 
other  sections  of  the  act,  somewhat  similarly  worded,  are 
unquestionably  retrospective  (^),  It  is  true  that  the 
words,  ''  such  assurance,  if  it  had  then  been  (i.  e.  at  the 
time  from  which  the  twenty  years  possession  is  to  be  com- 
puted) executed,"  may  appear  a  little  difficult  of  appli- 
cation to  the  case  of  a  recovery,  when  the  point  of  time 
from  which  the  twenty  years  are  to  be  computed  hap- 
pens to  be  subsequent  to  the  abolition  of  recoveries, 
seeing  that  no  mch  assurance  could,  in  fact,  have  been 
executed  at  that  time  (u) ;  but  may  we  not  read,  **  if  it 
could  then  have  been,  and  had  been,  executed  with  ef" 
feet  9 "  Besides,  it  may  be  urged  that  the  substitution  jof 
an  inroUed  assurance  is  a  substitution  for  all  purposes, 
and  for  this  among  the  rest;  and  that  an  assurance 
which  performs  the  office  of  a  recovery  satisfies  the  words, 
"  such  assurance."  The  retrospective  construction  has 
certainly  been  adopted  to  some  extent  in  practice.  Titles 
under  recoveries  were  within  the  mischief,  and  as  the 
want  of  a  good  tenant  to  the  praecipe  is  a  defect  more 
purely  technical  than  the  want  of  the  protector's  consent, 
there  seemed  to  be  equal  reason,  at  least,  for  extending 
the  remedy  to  them ;  and,  unless  the  words  were  quite 
intractable,  the  Courts  would  probably  be  disinclined  to 
construe  the  clause  as  applicable  only  to  a  ftiture  state  of 
things  which  might  never  exist — the  substitution  for  re- 
coveries of  such  a  form  of  assurance  as  would  critically  fit 
the  particular  expressions. 

The  result,  indeed,  of  the  statute,  so  far  as  respects  Uniatittaetoiy 
titles  depending  on  assurances  by  tenants  in  tail,  is  to  gards  such  u- 
aggravate  the   difficulties  in  which  such  titles  were  al-  *""°**^ 
ready  involved.     This  branch  of  the  statute  was  origin- 
ally designed  by  its  able  framer   to  have  produced  a 

(0  Ante,  242;  post,  266.  (ti)  3  &  4  Will.  4,  c.  74,  s.  2. 
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CHAPTER  T. 


Effect,  under 
the  statute,  of 
adverse  enjoy- 
ment, as  be- 
tween co-ten- 
ants; 


more  decisive  effect,  by  providing  that  where  an  estate 
tail  should  have  been  converted  into  a  base  fee,  and  any 
person  should  have  been  in  possession,  by  virtue  of  such 
base  fee,  for  twenty  years,  every  estate  in  remainder  or 
reversion  expectant  thereupon  should  be  barred  and  ex- 
tinguished (x). 

It  has  been  observed  that,  under  the  old  law  of  limitar 
tion,  it  was  sometimes  difficult  to  pronounce  any  pos- 
session adverse.  There  were  certain  principles  of  tenure 
which  often  defeated  the  policy  of  the  legislature.  Thus,  a 
bar  by  length  of  enjoyment  might  have  been  prevented  by 
that  unity  or  community  of  interest  or  of  possession  which 
exists  betwe^i  joint  tenants,  coparceners,  and  tenants  in 
common,  and  which  made  the  possession  of  one  enure  for 
the  benefit  of  all ;  so  that  it  was  difficult  for  a  co-tenant, 
by  possession  or  retention  of  rents,  though  obviously  in- 
tended to  be  adverse,  to  establish  a  title  to  more  than  his 
rightful  share  (y).  There  must  have  been  at  least  an  ex- 
press repudiation  of  the  joint  or  common  title  (z).  But 
now  the  law  is  different ;  for  it  is  enacted  that  when  a  joint 
tenant,  tenant  in  common  (a),  or  coparcener,  shall  have 
been  (and  these  words  have  a  retrospective  as  well  as  pro- 
spective aspect)  in  possession  or  receipt  of  the  entirety, 
or  of  more  than  his  share  of  the  land  or  profits,  for  his 
own  benefit,  or  the  benefit  of  any  person  other  than  the 
person  entitled,  such  possession  or  receipt  shall  not  be 
deemed  to  have  been  the  possession  or  receipt  of  the  per- 
son entitled  (s.  12).  But  here,  as  in  other  cases  that  may 
arise,  it  is  material  to  distinguish  between  the  species  of 


(x)  Tyrrell's  Suggestions,  128. 

(y)  Ford  ▼.  Grey,  1  Salk.  285; 
Fairelaim  ▼.  Shackleton,  5  Burr. 
2604;  2  W.  Black.  690. 

(z)  Doe  V.  ProBser,  Cowp.  217; 
Peaceable  v.  Reid^  1  East,  568; 


Doe  ▼.  Phillipa,  3  Barn.  &  AdoL 
753. 

(a)  Ex  parte  Hasell,  £q.  Exdu 
3  Jur.  1101;  S.  C.  3  You.  &  C. 
610. 
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possesBion  requisite  for  the  purposes  of  the  act^  (and^  chaptbe  t. 
perhaps  (b),  even  as  regards  the  act^  to  distinguish  be- 
tween cases  expressly^  and  cases  tacitly  included)^  and 
the  species  of  possession  deemed  adverse  by  the  previous 
law ;  for^  suppose^  that  before  the  abolition  of  fines^  a  co- 
tenant,  being  in  possession  of  the  entirety,  made  a  feof- 
ment,  and  levied  a  fine  of  the  entirety,  either  to  his  own 
use,  or  the  use  of  a  stranger  (c),  the  question,  whether 
the  fine  had  conferred  a  title,  as  against  the  co-tenant 
by  non-claim  (jd ),  would  depend,  it  should  seem,  upon 
the  application  of  the  old  rules ;  though  it  must  be  ob- 
served that  the  new  rule  (s.  12),  is  not  propounded  with 
reference  expressly  to  the  particular  objects  of  the  act. 

It  may  be  proper  to  notice  that  in  the  case  of  a  co-  --oo-hein  in 
tenancy  in  tail,  the  co-tenant,  in  possession  or  receipt 
of  the  rents  of  the  entirety,  will  not  gain  a  fee  in  the  en- 
tirety. If,  for  instance,  A.  dies  seised  in  tail,  leaving 
three  daughters,  B.,  C,  and  D.,  his  co-heiresses  in  tail, 
and  B.  enters  and  retains  possession  of  the  entirety  for 
twenty  years,  without  acknowledging  the  title  of  C.  and 
D.,  it  is  clear  that  B.  will  gain  the  fee  of  two  undivided 
thirds  of  the  land,  the  adverse  possession  being  now  equi- 
valent for  this  purpose  to  the  most  operative  disentailing 
assurance  (ss.  21,  22),  unless  disabilities  exist  (s.  16) ;  but 
B.  will  continue  to  be  tenant  in  tail  of  the  remaining 
undivided  third,  which  on  her  death,  if  she  should  do 
no  act  to  bar  the  entail,  will  devolve  upon  the  issue  in 
tail,  in  which  character  C.  and  D.  may  beccmie  en- 
titled; for,  as  to  the  original  share  of  B.,  her  posses- 
sion will  have  been  consistent  with  the  title  imder  the 
gift  in  tail. 

While  the  statute  thus  strictly  limits  the  remedy,  it  whataeknow. 

(b)  Ante,  253.    (e)  Co.  litt.  374.  a.;  Burton's  Elem.  3id  ed.  145. 

(d)  Ante,  140. 
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CHAPTER  V.    provides  the  means  of  preserving  the  ownership  without 
ledgment  will     the  institution  of  a  suit.       If  an  acknowledgment   in 

preserve  ihe  .^«  •  j    i.      i.r  •  •  U  •  x 

right.  writmg,  signed  by  the  person  m  possession^  be  given  to 

the  owner,  or  his  agent,  of  the  existence  of  the  rights 
the  time  will  run  only  from  the  period  when  the  acknow- 
ledgment, or,  if  more  than  one,  the  last  acknowledgment 
was  given  (s.  14). 
Final  extinction       But  any  acknowledgment,  given  after  the  period  of 
of  aif  Concur"    limitation  shall  have  expired,  will  come  too  late  {e)  ;  for 
rent  nghts.       ^^  ^^^  statute  docs  not,  like  the  old  statutes,  bar  the 

remedy  and  stop  there,  but  expressly  renders  the  bar  a 
final  extinction  of  the  right  (s.  34) ;  and  this  statute,  too, 
still  contracting  more  and  more  the  former  limits,  in- 
cludes in  the  bar  to  the  present  right  of  the  claimant,  all 
his  concurrent  rights  and  possibilities,  in  respect  of  fu- 
ture estates  or  interests  (s.  20). 
inwhatgenae  The  distinction  between  the  right  of  possession  and 
^tww^^and  the  right  of  property  is  now  reduced  to  this — that, 
prop"rt>s  are  though  the  right  of  possession  may  be  in  one  person,  as 
^Ihiwe?  against  strangersy  and  the  right  of  property  be  in  an- 
other, yet  the  right  of  property  can  exist  no  longer  as  a 
mere  right,  but  only  in  connexion  with  a  right  of  entry 
at  least.  The  present  state  of  the  law  in  this  respect 
may  be  illustrated  by  supposing  that  land  is  settled  upon 
A.  for  life,  remainder  to  B.  in  fee ;  that  C.  dispossesses 
A.,  and  continues  in  possession  for  twenty  years :  now,  if 
A.  be  still  living,  his  right  is  extinct,  and  the  right  of 
possession  is  absolute  in  C,  for  the  life  of  A. ;  but  if  A. 
be  dead  within  twenty  years,  then  the  right  of  possession 
in  C.  is  d.efeasible,  being  merely  an  apparent  or  pre- 
sumptive right  of  possession,  or  that  right  which  the  law 
admits  and  protects  till  a  better  right  is  proved,  while 

(e)  As  to  the  yigilanoe  required  of.  landlords,  by  the  new  Iaw>  see 
2  Sugd.  y.  &  P.  10th  ed.  351. 
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the  true  right  of  possession^  or  that  right  which  flows  chaftkr  t. 
from  the  right  of  property  itself^  is  in  B.  If,  in  the  state 
of  circumstances  last  supposed,  C.  be  dispossessed  by  D., 
a  stranger,  then  C,  having  a  right  of  possession  as 
against  all  mankind,  except  B.,  may  recover  the  posses- 
sion in  ejectment  from  D.  (/) ;  for  to  permit  D.,  who  has 
no  colour  of  title,  to  retain  the  possession  against  C, 
who  has  a  prim&  facie  title  (g),  would  be,  not  merely  to 
disquiet  the  possession  without  advancing  the  ends  of 
justice,  but  possibly  to  do  injustice,  since  the  wrong  of 
C.  may  have  ripened  by  acquiescence  into  a  right,  while 
the  wrong  of  D.  is  still  recent  and  notorious.  In  the 
meantime,  the  title  is  really  in  B.,  who  brings  ejectment 
against  C,  and  recovers  by  force  of  a  right  superior  to 
that  which  enabled  C.  to  recover  from  D. — ^by  force  of 
the  right  of  property  itse]f.  But  if  B.  should  neglect  to 
bring  his  ejectment  wthin  twenty  years  from  the  death 
of  A.,  then  the  statute  would  at  once  bar  his  right  of 
entry,  and  extinguish  his  right  of  property,  and  thus,  by 
a  necessary  consequence,  confer  upon  C.  an  absolute  right 
to  the  possession,  as  against  every  possible  claimant 
under  the  supposed  settlement ;  for  the  bar  to  the  now 
sole  remedy  would  close  the  door  against  all  but  vexa- 
tious (h)  litigation,  and  the  utter  extinction  of  the  right 
would  deprive  the  late  owner  of  every  chance  of  the  re- 
suscitation of  his  title  by  any  other  means. 

We  must  not,  however,  confound  the  negative  efiect  The  statute 
of  the  statute  with  the  positive  eltect  of  a  conveyance,  vey,  but  de- 
In  the  example  last  considered,  the  rights  of  A.  and  B.  "   ^^   *"* 
do  not  become  the  rights  of  C,  under  a  species  of  invo- 
luntary alienation  effected  by  the  statute.     If  that  hypo- 

(/)  3  Man.  &  Ryl.  112,  n.  Per.  &  D.  448. 

(ff)  Sec  Doe  v.  Tenfold,  8  Car.  (A)  Ante,  238. 

k  P.  436;  J>oe  ▼.  Birehmore,  1 
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CHAFTKR  V.    thcfAs  wcTo  adoptcd,  it  would  follow  that,  when  the  bar 
became  complete  as  against  A.,  the  tenant  for  life,  C.  ao« 
quired  a  lawful  estate  pur  auter  vie ;  in  short,  that  where 
the  land  is  in  settlement,  the  adverse  possessor  would 
be  from  time  to  time  invested  with  interests  measured  by 
those  of  the  successive  takers,  whether  chattel  or  free* 
hold,  and  consequently  be  owner  to-day  of  a  short  term 
of  years,  to-morrow,  of  the  fee.     Such  is  not  the  opera* 
tion  of  the  statute.    The  wrong^doer  must  be  considered, 
according  to  the  principle  of  the  old  law  (r),  as  claim- 
ing generally,  and  therefore  as  claiming  the  absolute  pro- 
perty,  (unless,  indeed,  he  expressly  qualify  his  claim),  and 
the  statute  as  merely  diminishing  from  time  to  time  the 
danger  of  eviction,  till  at  length  his  originally  precarious 
fee  becomes,  by  the  exclusion  of  every  stronger  claim,  a 
firm  inheritance. 
Geneni  view  of      If  WO  take  a  general  retrospect  of  this  exposition  of 
fert^^^Se*^  the  statute,  with  reference  to  the  legal  title,  we  shall  find 
gllrttothei^  *h*'  important  changes  have  been  effected,  not  merely  in 
^^^*  the  periods  previously  fixed  by  the  law  of  limitation,  but 

in  the  principles  which  had  long  governed  the  application 
of  that  law.  To  sum  up  the  results : — according  to  the 
ancient  law,  adverse  possession  did  not  commence  till  the 
ownership  was  reduced  to  a  right  of  entry  at  least ;  a  state 
from  which  it  gradually  declined  to  a  right  of  action,  first 
on  the  possessory  right,  then  on  the  mere  right ;  and  there 
were  means  by  which,  independently  of  any  statutory  limi- 
tation, both  the  right  of  entry  and  the  right  of  possession 
might  be  successively  taken  away,  but  none  by  which  the 
mere  right,  though  limited  as  to  the  remedy,  could  be 
finally  extinguished.  Now,  however,  enjoyment  may  be 
adverse,  for  all  the  purposes  of  the  act  (k),  without  any  dis- 
turbance of  the  seisin  ;  the  right  of  the  owner,  a  right  to 

(0  Ante,  225.  (k)  Ante,  246,  n.  (^);  251,  n.  (r);  266. 
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be  enforced  by  one  and  the  same  proceeding,  will  contmue,    cbattbii  t. 

without  change,  for  a  limited  period,  and  then,  on  ceasing 

to  admit  of  being  so  enforced,  will  cease  to  exist ;  and 

these  effects  will  flow  entirely  from  the  statute.     Again, 

und^  the  old  law,  the  necessary  consequence  of  adverse 

possession,  which  supposed  disseisin,  was  incapacity  on  the 

part  of  the  rightful  owner,  to  alien  or  devise.     But  now, 

as  the  enjoyment  may  be  adverse,  within  the  meaning  of 

the  act,  without  any  suspension  of  the  seisin,  (as  where, 

fidr  example,  rent  is  wrongfully  received,  (s.  9)  ),  no  such 

incapacity  will  be  the  necessary  precursor  of  the  bar  (/)• 

But  it  should  seem,  as  we  have  already  intimated,  that.  How  far  the 
except  for  the  purposes  of  the  act,  the  character  of  the  SuToid  uw  m 

atill  in  fnnaa. 

possession  must  still  be  determined  according  to  the 
principles  of  the  old  law,  so  that,  unless  the  time  limited 
by  the  act  shall  have  run  against  the  claimant,  the  new 
principles  cannot  have  any  operation;  and  even  as  to 
possession  for  the  purposes  of  the  act,  the  change  is  yet 
too  recent,  and  the  discussions  which  have  ensued  too 
limited  to  justify  any  confident  conclusions.  Some  dis- 
cisions  and  dicta,  already  cited  (m),  certainly  evince  the 
strong  inclination  of  the  judicature  to  emulate  the  le- 
gislature, by  casting  away  the  old  doctrines  with  the 
old  statutes  ;  and  since  this  essay  was  last  submitted 
to  the  profession,  the  inference  drawn  by  the  writer 
from  those  sources,  as  to  the  species  of  possession  re- 
quired by  the  new  law,  has  been  strengthened  by  the 
concurring  opinion  of  a  high  authority  (n).  Such  views, 
however,  are  but  just  beginning  to  open ;  the  new  law  of 
limitation  is  yet  to  be  formed ;  and  in  rejecting  the  doc- 

(T)  Rights  of  entry  are  now  de-  (m)  Ante,  246,  n.  (^) ;  25 1 ,  n.  (r). 
ffiMMe;  see  1  Vict,  c  26,  s.  3,  (n)  2  Sugd.  V.  &  P.  10th  ed. 
(post).  349;  Id.  353. 
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trine  of  non-adverse  possession,  engrafted  by  adjudication 
on  the  former  statutes^  where  the  recent  statute  does  not 
itself  expressly  reject  it^  we  must,  in  practice  at  leasts 
follow  cautiously  the  progress  of  decision.  The  law  of 
limitation  is  beset  with  difficulties  of  every  kind — diffi- 
culties inherent  in  its  very  nature,  from  the  variety  of 
subjects,  objects,  and  interests  with  which  it  is  con- 
versant ;  difficulties  created  by  the  frame  of  the  act ;  and 
difficulties  springing,  and  capable  of  accumulating  inde- 
finitely, from  decisions  not  founded  on  large  and  mature 
views  of  its  provisions. 
Extension  of         This  Statute  not  only  provides,  as  we  have  seen,  a 

the  limitation  ,  i»»        •  /••!  i»ii«  •!•         i  •• 

to  certain  ape-    stnctcr  limitation  of  rights  falhng  withm  the  provisions 
and  of  property',  of  the  former  statutcs,  but  supplies,  in  other  cases,  the 

not  within  the  .      *,  ...        •.•     ..    ,•  x»      i      i  'xt.         j* 

old  fututea.      waut  of  a  positivc  limitation,  particularly  with  reierence 

to  equitable  titles  (ss.  24,  25,  26,  27,  28) ;  to  advow- 
sons  (ss.  30,  31,  32,  33) ;  and  to  mortgage  debts, 
judgment  debts  (o),  and  every  other  pecuniary  charge 
upon  land  (s.  40),  including  even  a  general  charge  of 
debts  (/?).  And  the  statute  extends  to  tithes  (7),  not  be- 
longing to  a  spiritual  or  eleemosynary  corporation  sole 
(s.  1).  Though  the  title  and  general  tenor  of  the  act 
would  seem  to  contemplate  real  property  only  (r),  yet  the 
word  "legacy"  has  crept  in  {s)  (ss.  40,  42,  43),  and, 
standing  unexplained,  appears  to  embrace  every  gift  of 


(o)  Berrington  v.  Evans,  1  You. 
&  C.  434. 

(p)  Lord  Si.  John  v.  Boughton, 
9  Sim.  219;  and  see  s.  1,  of  3  & 
4  Will.  4,  c.  27>  as  to  a  body  of 
creditors. 

(9)  See  also  2  &  3  Will.  4,  c. 
100. 

(r)  See  Faget  y.  Foleg,  2  Bing. 


N.  C.  679. 

{9)  '<  The  late  act  has  settled 
periods  of  limitation  in  other  cases; 
but  there  is  none  fixed  with  re- 
spect to  a  legacy."  Per  Lord 
Brougham  in  Campbell  y.  Sand- 
ford,  8  Bligh's  Pari.  Rep.  N.  S. 
622. 
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personalty  (t)  (s.  43),  whether  particular  or  residuary  (u)  ;  chapter  ▼. 
but  taking,  in  that  comprehensive  sense,  a  range  far  be- 
yond the  legitimate  scope  of  the  statute,  it  ought  to  re- 
ceive the  strictest  possible  construction  (x) ;  and,  perhaps, 
the  context  would  have  warranted  the  courts  in  confining 
the  words  ^'  or  any  legacy  *'  to  legacies  payable  out  of  a 
real  fund  (y). 

The  bar  to  equitable  claims  is  not,  however,  suscepti-  or  the  newsu- 

,  ,  tutoxy  bar  to 

ble  of  the  same  certainty  and  precision  as  the  bar  to  legal  equiuUe  inter- 
claims  ;  and,  though  a  positive  statutory  bar  is  now 
created  {z),  yet  a  large  discretion  must  still  belong  to  the 
judge  in  cases  involving  questions  of  fraud,  concealment, 
acquiescence  (a),  mistake  (i),  and  other  matters  pecu- 
liarly of  equitable  cognizance  (ss.  25,  26,  27)  (c).     The  —and  herein  of 

,  the  bar  by  ana- 

new  statute,  by  expressly  embracmg  equitable  titles,  has  logy  under  the 

removed  some  incongruities  which  existed  under  the  old 

law.     The  former  statutes  were  confined  to  legal  titles ; 

but  the  rule  of  equity,  which  refused  to  relieve  after  the 

lapse  of  twenty  years,  by  analogy  to  the  period  fixed  for 

making  an  entry,  and,  consequently,  for  bringing  an  action 

of  ejectment,  disregarding  the  longer  period  allowed  for 


(t)  Sheppard  v.  Ihike,  3  Jur. 
168. 

(u)  Prior  v.  Homiblaw,  2  You, 
&  C.  206. 

(;r)  See  PhUlippo  v.  Munninfft, 
2  Myl.  &  C.  309. 

(ff)  See  2  Sugd.  V.  &  P.  10th 
ed.  363.  As  to  proceeding  at 
law  for  a  legacy  out  of  land,  see 
Braithwaite  y.  Skinner^  5  Mee.  & 
W.  313;  3  Jurist,  1054. 

(je)  Berrington  y.  Evans,  1  You. 
&  C.  434. 

(a)  See  Cann  r»  Conn,  1  Vern. 

VOL.  I. 


480;  Gwillim  t.  Stone,  14  Ves. 
128;  Todd  y.  Gee,  17  Ves.  273; 
Denton  y.  Stewart,  1  Cox,  258; 
Dufy  V.  Orr,  5  Bligh's  Pari.  Rep. 
N.  S.  620;  Hicks  v.  Morant,  Id. 
643;  Bandon  y.  Becker,  9  Bligh's 
Pari.  Rep.  N.  S.532;  Wedderbum 
y.  Wedderbum,  2  Keen,  749. 

(b)  BrooksbankT,  Smitk,  2  You, 
&  C.  58. 

(c)  As  to  charity  land  purchased 
with  notice,  see  Attomey^Genend 
y.  Ckrisfs  Hospital,  3  Myl.  & 
K.  344. 
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tion,  the  remedy  was  barred^  but  the  right  was  not  trans- 
ferred, and  the  wrong-doer's  title,  which  began  with  the* 
wrong,  became  established,  only  because  he  was  in  pos- 
session and  could  no  longer  be  evicted ;  but  in  the  case 
of  the  mere  equity,  the  adverse  claimant  had  not  a  sha- 
dow of  title  till  the  clock  had  actually  announced  the 
expiration  of  the  twenty  years,  when  the  equity  at  once 
vested  in  him.  The  most  cursory  reference  to  the  nature 
and  course  of  an  adverse  legal  title  (m)  will  shew  how 
entirely  the  analogy  failed.  Even  the  new  law  is  not 
free,  perhaps,  from  the  difficulty  of  shifting  the  equity, 
or  rather  of  recreating  in  A.  the  equity  which  it  extin- 
guishes {n)  in  B.  In  order  to  complete  the  assimilation 
to  legal  titles,  we  are  obliged  to  consider  the  adverse 
equitable  claimant  as  constructively  in  possession,  and  as 
left,  by  the  extinction  of  the  very  equity,  in  the  unim- 
peachable possession ;  but  in  this,  there  is  now  less  incon- 
gruity, since,  even  in  regard  to  the  legal  title,  the  statute 
admits  of  constructive  dispossession  (o)  (s.  2). 

As  irredeemable  mortgage  titles,  or,  in  other  words, 
titles  founded  upon  length  of  possession  by  or  under 
mortgagees,  without  acknowledgment  of  the  right  of  the 
mortgagor,  are  not  uncommon,  it  may  be  useftil  to  notice 
more  particularly  that  section  of  the  act  which  regulates 
the  equitable  limitation  in  cases  of  this  nature.  It  is 
enacted  (s,  28)  that  when  a  mortgagee  shall  have  ob- 
tained the  possession  or  receipt  of  the  profits,  the  mort- 
gagor, or  any  person  claiming  through  him,  shall  not 
bring  a  suit  to  redeem  but  within  twenty  years  next  after 
the  mortgagee  obtained  such  possession  or  receipt ;  unless, 
in  the  meantime,  an  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  of  redemption,  shall  have  been 
given  to  the  mortgagor  or  some  person  claiming  his  es- 

(m)  Ante«  224.  (n)  Ante,  268.  (o)  Ante,  245. 
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tate,  or  to  the  agent  of  such  mortgagor  or  person,  in  writ-  chaptbr  y. 
ing  signed  by  the  mortgagee  or  some  person  claiming 
through  him  ;  in  which  case  no  suit  shall  be  brought  but 
within  twenty  years  next  after  the  time  at  which  such  ac 
knowledgment,  or  the  last  of  such  acknowledgments,  was 
given  ;  and  then  the  section  proceeds  to  make  particular 
provision  for  the  case  of  a  plurality  of  mortgagors  or  mort- 
gagees. In  considering  titles  resting  upon  this  enactment, 
there  are  several  points  to  be  regarded,  of  which  some 
are  applicable  also  to  titles  resting  on  the  pre-existing 
equitable  doctrine  to  which  we  have  already  adverted. 

1.  The  nature  and  extent  of  the  interest  comprised  in  —only  to  the 

extent  of  the 

the  mortgage  will  be  the  measure  of  the  beneficial  owner-  mortgaged  in- 

terest' 

ship  acquired  by  means  of  the  undisturbed  enjoyment ; 
so  that  if  the  mortgage  be  for  a  term  of  years,  the  mort- 
gagee can  gain  a  title  only  for  the  residue  of  the  term, 
unless  he  should  choose  to  risk  the  experiment  of  making 
a  feoffinent  in  order  to  gain  the  fee  by  disseisin,  which, 
notwithstanding  some  opinions  to  the  contrary  (  jd),  it  is 
apprehended  that  he  cannot  effect  without  repudiating  the 
term  and  putting  his  rightftil  possession  in  jeopardy  (q)  ; 
if,  indeed,  at  this  day,  the  proposition,  that  a  chattel-hold 
tenant  may,  by  going  through  the  form  of  livery,  trans- 
mute at  pleasure  his  tenement  into  a  freehold,  can  expect 
any  countenance  from  the  judicature. 

2.  The  possession  of  the  mortgagee  must  have  been  —only  in  caies 

where  the  mort- 

gained  by  him  in  that  character ;  if,  therefore,  he  purchase  gagce  is  in  pos- 

.  ,  .  .  leMionas  luch. 

the  equity  of  redemption,  and  enter  into  possession,  he 
cannot  set  up  that  possession,  as  the  possession  of  a  mor^- 
gagecy  in  answer  to  the  claims  of  persons  seeking  to  im- 

{p)  2  Sand.  Us.  4th  ed.  22;  (?)  Fermot'a  ease,  3  Co.  Rep. 

Sugd.  V.  &  P.  4th  ed.  234,  n.  1;  77;  Doe  v.  Lynea,  3  Bam.  &  C. 

see  1  Sugd.  V.  &  P.  10th  ed.  487,  388;  5  Dowl.  &R.  160;  4  Jarm. 

n.  (I).  Conv.  118;  Id.  199. 
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peach  his  title  as  purchaser ;  but^  if  it  should  be  found 
that  he  has  purchased  a  life  interest  only,  he  would,  as 
uniting  in  himself  the  characters  of  mortgagor  and  mort- 
gagee, be  bound  to  keep  down  the  interest  of  the  mort- 
gage; nor,  until  the  determination  of  the  life-interest^ 
would  the  possession  begin  to  be  adverse  to  the  persons 
entitled  in  remainder  or  reversion  (r).     And  where  the 
trustee  of  a  conveyance,  upon  trust  to  sell  and  pay  off 
an  existing  mortgage,  got  in  the  mortgage,  and  then  took 
possession,  an  account  and  reconveyance  were  decreed 
after  the  lapse  of  more  than  twenty  years  (s).     The  per- 
son in  possession,  and  the  person  out  of  possession,  stood, 
in  the  former  case,  in  the  relation  of  tenant  for  life  and 
remainder-man,  and,  in  the  latter  case,  in  the  relation  of 
trustee  and  cestui  que  trust ;  whereas,  in  order  to  consti- 
tute a  case  within  either  the  new  enactment  or  the  old 
equitable  doctrine,  there  must  be  the  diligence  of  a  mart^ 
gagee  on  the  one  hand,  and  the  laches  of  a  mortgagor  on 
the  other. 

3.  Changes  in  the  state  of  the  title  to  the  equity  of  re- 
demption, arising  irom  matter  subsequent  to  the  entry  of 
the  mortgagee  (<),  were  not  allowed,  under  the  general 
doctrine  of  equity,  to  prevent  or  to  retard  the  bar ;  other- 
wise, the  equity  of  redemption  might  have  remained  open 
for  an  indefinite  period.  If,  therefore,  the  mortgage 
was  made  by  an  owner  in  fee,  but  the  equity  of  redemp- 
tion was,  after  the  entry  of  the  mortgagee,  put  into  strict 
settlement,  the  bar  became  as  complete,  at  the  end  of 
twenty  years,  as  if  no  such  modification  of  the  ownership 
had  intervened,  whatever  the  rule  may  have  been  with 


(r)  Haffety  v.  King^  1  Keen, 
602;  Corbett  v.  Barker,  1  Anst. 
138,  3  Anst.  7b^ ;  Reeve  y.  Hich, 
2  Sim.  &  Stu.  403;  Ravald  r. 
Russell,  Younge's  Exch.  C.  9. 


(s)  Latter  y.  Dashwood,  6  Sim. 
462. 

(^}  Raffety  v.  King,  1  Keen, 
601. 
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respect  to  changes  occurring  between  the  execution^  or  chapter  v. 
the  forfeiture  of  the  mortgage,  and  the  entry  (u).  The 
positive  enactment  of  the  new  law,  unqualified  by  any 
saying  on  account  either  of  the  state  of  the  title,  or  of 
the  circumstances  of  the  claimant  (a;),  seems  to  render 
possession  for  twenty  years  conclusive,  as  against  the 
mortgagor  and  every  person  claiming  through  him,  in  all 
possible  cases,  not  attended  with  fraud  (y).  But,  of  course, 
the  effect  of  the  possession,  as  against  persons  other  than 
the  mortgagor  and  those  claiming  through  him,  must  be 
determined  by  reference  to  the  other  provisions  of  the  act. 

4.  The  acknowledgment  requisite  to  avoid  the  effect  of  —when  kept 

alive  by  ac- 

the  possession,  in  cases  within  the  act,  must  be  given  to  knowiedgment. 
the  mortgagor,  in  writing  signed  by  the  mortgagee.  This 
excludes  the  loose  kinds  of  recognition,  which,  according 
to  the  old  equitable  doctrine,  were  sufficient  to  keep 
the  right  of  redemption  alive  (z),  and,  among  them,  it 
is  conceived,  excludes  a  transfer  of  the  mortgage  made 
subject,  expressly,  to  the  subsisting  right  or  equity  of  re- 
demption (a),  where  the  mortgagor  is  not  a  party  to  the 
transfer,  and  where  the  acknowledgment,  therefore,  is 
not  given  to  him  (b),  but  is  res  inter  alios  acta ;  though 
it  may  still  be  prudent,  on  a  transfer  of  the  estate  by  a 
mortgagee  in  possession,  to  negative  in  express  terms  all 
intention  to  arrest,  by  acknowledgment,  the  operation  of 
the  statute. 

(tt)  Blake  v.  Foster,  2  Ball  &  (y)  Spurgeonv.  Collier ,  1  Eden, 

Beatt.  387>  565;  4  Bligh's  Pari.  55. 

Bep.  O.  S.  140:  Pim  y.  Goodwin^  {z)  Hodle  y.  Healey,  6  Madd. 

Id.   133;  Harrison  y.  Hollins,   I  181. 

Sim.  &  Stu.  471.     But  see  the  (a)  Smart  v.  Hunt,  4Ve3.  478, 

comments  on  these  cases  in  Hqf-  n.;  Hardy  y.  Reeves,  4  Yes.  426. 

fety  y.  King,  1  Keen,  60 U  (h)  Hansard  T.Hardy,  ISVes. 

.    (ar)  See  Jenner  y.  Traey^  3  P.  460. 
Wms.  287,  n. 
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The  law  upon 
this  point  ex- 
plained by 
7  Will.  4  8t 
I  Vict  c.  28, 
(Royal  Juent, 
SrdJultf,  1837). 


Defence  of  the 
continued  re- 
quisition of  a 
sixty  years' 
title,  as  between 
vendor  and  pur- 
chaser. 


While  the  act  thus  provides  for  the  case  of  a  mort- 
gagee in  possession,  it  is  silent  as  to  the  case  of  a 
mortgagee  not  in  possession,  except  so  far  as  it  declares 
that  a  mortgagor  in  possession  shall  not  be  deemed 
tenant  at  will  to  his  mortgagee  within  the  meaning  of 
the  provision  as  to  tenancies  at  will  (s.  7).  Apprehen- 
sions, well  or  ill  founded,  appear  to  have  been  enter- 
tained, that  if  a  mortgagee  should  omit  to  enter  within 
twenty  years  from  the  day  of  default  in  payment  of  the 
debt,  he  might,  notwithstanding  a  constant  recognition  of 
his  mortgage  by  the  payment  of  interest,  be  barred  under 
the  general  provisions  (ss.  2  &  3)  of  the  act  (c).  In 
order  to  remove  all  doubt  upon  this  point,  a  short  act 
has  been  passed,  intituled  ^'  An  Act  to  amend  an  Act  of 
the  third  and  fourth  years  of  his  late  Majesty,  for  the 
limitation  of  actions  and  suits  relating  to  real  property, 
and  for  simplifying  the  remedies  for  trying  the  rights 
thereto/'  This  act  enables  the  mortgagee  to  recover,  at 
any  time  within  twenty  years  next  after  the  last  payment 
of  any  part  of  the  principal  or  interest,  although  twenty 
years  may  have  elapsed  since  the  right  accrued ;  and  the 
right  accrues,  in  ordinary  cases,  on  default  in  payment 
at  the  appointed  time. 

But  the  inquiry  most  interesting  to  the  conveyancer, 
which  arose  on  the  passing  of  the  act  imder  consideration, 
was,  whether  it  would  exert  any,  and  if  any,  what  degree 
of  influence,  upon  the  established  practice  in  regard  to 


(c)  **  How  far,  under  the  third 
section,  it  is  necessaryforthe  mort- 
gagee to  bring  his  action  within 
twenty  years  from  the  day  of  de- 
fault, I  cannot  say;  I  do  not  see 
my  way  at  all.  If  the  third  sec- 
tion was  intended  to  comprehend 
the  case  of  a  mortgagee,  it  is  very 


ill  penned;  and  the  fortieth  section, 
(which  relates  to  sums  charged 
on  land  by  way  of  mortgage  or 
otherwise),  if  meant  to  apply  to 
actions  of  ejectment,  is  still  worse 
penned."  Per  Patteson,  J.,  in 
Doe  y.  Waiianu,  5  Adol.  &  EIL 
297. 
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the  period  for  which  a  title  to  real  property  should  be  chapter  t. 
deduced.  The  discussion  anticipated  the  fiiU  operation 
of  the  act ;  for  the  abolition  of  real  actions  was  subject 
to  the  saving  already  noticed  (ss.  36^  37^  38)  {d ).  By 
some  it  was  taken  for  granted  that  a  sixty  years'  title 
would  no  longer  be  required,  but  that  forty  years  (e), 
which  was  the  most  extended  period  (/)  allowed  by  the 
act  (s.  17),  would  be  the  future  limit ;  while  others  con- 
sidered that  the  practice  would  remain  unaltered.  The 
writer  ventured  to  support  the  latter  opinion  by  the  fol- 
lowing arguments.  In  order  to  solve  the  question,  it  is 
necessary  to  consider  how  far  the  practice,  is  founded 
upon  the  old  statutory  limitation,  and  how  far  that  foun- 
dation is  removed  by  the  new  enactments.  Those  who  on  whatrea^ 
assume,  that,  after  the  lapse  of  sixty  years,  which  was  req^nug  a  iL! 
the  period  of  limitation  to  a  writ  of  right,  the  extreme  wJ  ftJanded! 
remedy  of  the  old  law,  all  danger  of  eviction  was  at  an 
end,  and  that  therefore  sixty  years  was  adopted  as  the 
period  for  the  deduction  of  titles,  are  clearly  in  error, 
since,  in  the  case  of  a  sale  or  mortgage  of  land,  limited 
for  life  or  in  tail,  the  remainder-man  or  reversioner  might 
certainly  have  recovered  within  twenty  years  after  his 
right  accrued  by  the  determination,  at  any  period  how- 
ever distant  from  the  transaction  {g),  of  the  estate  for  life 
or  in  tail,  notwithstanding  any  length  of  enjoyment  as 
against  the  owner  or  successive  owners  of  that  estate ; 
and  twenty  years  was  the  shortest  allowance,  for  the 
time  of  limitation  might  have  been  extended  through 
centuries  by  disabilities  on  the  part  of  the  claimants.    If 

{^  Vide  post.  Table  of  Dates,  (/)   See  Doe  v.  Branuton,  3 

niustratioDs,  X.  Adol.  &  £11.  63;  4  Nev.  &  M. 

(e)    See   Cottrell  v.    Watkins^  664. 

1  BeaY.  361.  0)  See  12  Yes.  248. 
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CHAPTER  V.  the  limitation  to  a  writ  of  right  originally  suggested^  a^ 
it  very  probably  did,  the  period  of  sixty  years,  yet  it  did 
not  fiimish,  or  did  not  alone  furnish,  the  ground  and  rea- 
son of  the  practice  which  requires  the  title  to  real  pro- 
perty to  be  deduced  for  that  period  at  least.  There  can 
be  no  mathematical  certainty  of  a  good  title,  but  there 
may  be  a  strong  moral  probability,  and  it  was  thought 
that  the  favourable  result  of  a  scrutiny,  prosecuted 
through  the  res  gestae  of  the  last  sixty  years,  afforded 
that  probability.  The  more  extended  the  period  of  re- 
search, the  greater  is  the  assurance  of  safety ;  but  con- 
venience required,  and  practice  has  established,  a  con- 
ventional limit.  The  requisition  of  a  sixty  years'  title 
was  not  confined  to  cases  in  which  the  remedy  by  writ 
To  what  extent  of  right  was  available.  By  the  new  act  the  writ  of 
is  affected  by     right  is  taken  away ;  twenty  years'  possiession  adverse  to 

a  tenant  in  tail  operates,  as  we  have  seen,  against 
those  in  remainder  and  reversion  (ss.  21,  22),  whose 
estates  are  in  effect  constituted  for  this  purpose  an  in- 
tegral part  of  the  inheritance  of  the  tenant  in  tail ;  and 
the  only  action  left  to  the  remainder-man  or  reversioner 
is  an  ejectment,  (for  writs  of  formedon,  which  were  al- 
ready limited  to  twenty  years  (A),  are  abolished,  subject 
only  to  the  saving  already  noticed) ;  and  the  period  of 
twenty  years,  limited  for  bringing  an  ejectment  (s.  2), 
cannot  be  extended,  by  disabilities  or  otherwise,  beyond 
-4t8regaicUe8>  forty  ycars  (s.  17).  It  is  clear,  therefore^  that  possession 
*  *  adverse  to  a  tenancy  in  tail,  if  held  for  twenty  years, 
may,  and  if  prolonged  for  forty  years,  must  constitute  a 
perfect  title  as  against  the  issue,  remainder-man,  and  re- 
versioner. But  no  such  limitation  applies,  or  ever  did 
apply,  or  could,  with  justice  and  reason,  be  extended^ 

(A)  21  Jac.  1,  c  16. 
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either  at  law  or  in  equity  («),  to  a  remainder-man  or  rever-  chapter  t. 
sioner  after  an  estate  for  lifey  who,  under  the  old  law,  had, 
besides  his  ordinary  remedy  by  ejectment,  a  writ  of  intru- 
sion, (to  which  modes  of  proceeding  the  same  limitation  was 
not  fixed  (A:)  ),  and  who,  though  deprived  by  the  new  law 
of  his  real  action,  is  left,  as  to  his  remaining  action,  wholly 
unaffected  by  matter  anterior  to  the  time  when  his  right 
first  regularly  accrues  in  point  of  enjoyment.     Possession,  — "  regards 

#.,.«         1  1     t»tc8  for  life. 

therefore,  held  adversely  to  a  tenancy  for  life,  through 
the  whole  period  of  a  life  protracted  by  extreme  longe- 
vity, would  afford  no  security  to  a  purchaser  against 
eviction  by  a  claimant  entitled  in  remainder  or  rever- 
sion (/).  The  vendor's  title  may  commence  forty  years 
or  sixty  years  ago  with  a  simple  conveyance  in  fee  from 
A.  to  B. ;  but  A.,  or  his  predecessors  in  title,  may  have 
dispossessed  C,  a  tenant  for  life,  or  A.  himself  may  have 
been  merely  tenant  for  life  (m),  or  tenant  pur  auter 
vie : — ^in  either  case,  if  the  life  is  still  in  existence,  or  if  it 
has  dropped  within  twenty  years,  or  if,  having  dropped 
twenty  years  ago  or  upwards,  the  right  of  the  remain- 
der-man or  reversioner  has  been  kept  alive  by  any  dis- 
ability (s.  16),  the  purchaser,  accepting  the  title,  must 
be  in  imminent  danger  of  eviction.  It  may  be  urged  that 
the  same  reasoning  would  equally  prove  the  insecurity  of 
a  title  for  sixty  years ;  a  period  also  considerably  less 
than  that  which  ought  to  be  allowed  for  the  duration  of 
human  life,  especially  when  it  is  considered  that  a  life 
estate  may  be  limited  to  a  person  unborn  {ri)  ;  but  this 

(t)  See  Gore  v.  Stackpoole,  1  O.  S.  125. 
DoVs  Pari.  B.  18;  Price  r.  Cap-         (I)    See  Purvis    v.  Rayer,   9 

ner,  1  Sim.  &  Stu.  347;  Blake  v.  Price,  488;  2  Sugd.  V.  &  P.  10th 

Fosiery  2  Ball  &  Beatt.  387.  ed.  145. 

{k)  Piercy^  dem.  Gardner^  ten.  (m)  Vide  post,  290,  n.  {z). 

3   Bing.    N.   C.  748;     Culhbert         (n)  Post,  lUustrations,  IV. 
y.  Creaty,  4  Bligh's  Pari.   Bep. 
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CHAPTER  V.    would  be  an  argument  for  extending  rather  than  for 
abridging  the  investigation.     If  even  a  sixty  years'  title 
affords  but  a  precarious  guarantee^  a  reliance  on  forty 
years  must  be  absolutely  hazardous.     Every  year  sub- 
tracted from  the  period  fixed  by  practice^  and  sanctioned 
The  perils  of     by  the  courts^  diminishes  the  security.     As  the  law  stood, 
derthe  old  law',  a  title  regularly  deduced  for  centuries  might  have  proved 
^w  "compared,  had ;  siuco  there  was  then^  not  only  the  danger  of  eviction 

by  a  remainder-man  or  reversioner  after  a  tenancy  for 
life,  but  the  danger  of  eviction  by  a  remainder-man  or 
reversioner  aft;er  an  estate  tail^  which  is  liable,  of  course, 
to  be  indefinitely  protracted.  By  the  new  law  the  latter 
danger  is  either  removed  or  considerably  diminished,  but 
the  former  danger  continues  without  any  material  abate- 
ment :  nor,  in  estimating  the  amount  of  protection  af- 
forded by  the  new  law  against  the  claims  of  remainder- 
men and  reversioners  after  estates  taU,  must  it  be  for- 
gotten that  the  twenty-third  section,  relative  to  insuffi- 
cient assurances  by  tenants  in  tail  (o),  is  very  limited  in 
its  operation,  and  that  possession  under  such  an  assurance, 
if  it  created  a  base  fee,  will  not  begin  to  be  adverse 
within  the  twenty-first  and  twenty-second  sections,  till 
the  base  fee,  which  gave  a  rightful  title  to  the  possession, 
shall  have  determined  by  the  failure  of  issue  in  tail  (j9). 
The  removal  or  diminution  of  one  only  of  these  hazards, 
and  that  the  least  imminent,  cannot,  it  is  conceived, 
justify  the  sudden  deduction  of  twenty  years  from  the 
ordinary  term.  Other  arguments  might  be  adduced,  and 
other  cases  be  put,  but  enough  has  been  said  to  caution 
the  practitioner  against  assuming  that  the  act  operates, 
as  of  course,  to  render  a  forty  years'  title  strictly  market- 
able. To  those  who  contend  for  twenty  years,  it  would 
probably  be  vain  to   address  anything  in  the  shape  of 

(o)  Ante,  261.  {p)  lb. 
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argument.     It   should  also  be  borne  in  mind  that  a    chapter  ▼. 
vendor^  unless  protected  by  express  stipulation^  is  com- 
pellable to  produce^  on  oath^  all  the  documentary  evi- 
dence of  title  in  his  possession  or  power,  however  remote 
the  period  to  which  that  evidence  may  refer  (q). 

Thouirh  no  direct   opinion  has  been    iudicially  pro-  The  old  rule 

,  ,  .  ,       ,  1  adhered  to  by 

nounced  upon  the  question,  whether  the  statute  warrants  oonreyuicers; 
any  relaxation  of  the  old  rule,  yet  that  question  may  now 
be  considered  as  tacitly  decided  in  the  negative,  by  the 
unaltered  practice  of  courts  of  equity,  when  titles  are  re- 
ferred in  suits  for  specific  performance,  and  of  convey- 
ancers generally. 

In  confirmation  of  the  conclusion  at  which  we  have  just  —reviewed  and 
arrived,  as  well  as  in  further  illustration  of  the  origin  and  eminent  writer; 
principle  of  the  rule,  we  may  quote  an  able  writer,  who, 
after  noticing  the  opinion  expressed  in  the  preceding 
pages  of  this  chapter,  proceeds  thus  : — ''  With  this 
opinion  the  practice  of  the  profession  seems  to  accord ; 
and  courts  of  equity,  or  at  least  their  officers,  the  masters, 
continue  to  act  upon  the  old  rule,  without  any  relaxation. 
One  feels,  however,  some  hesitation  in  acceding  to  the 
notion,  that  the  rule  in  question  was  established  in  refer- 
ence exclusively  to  the  duration  of  human  life,  without 
regard  to  the  limitation  of  real  actions ;  seeing  the  exact 
correspondence  between  the  periods  of  title  and  limita- 
tion, and  that  the  rule,  if  framed  with  a  view  to  the  claim 
of  a  remainder-man,  falls  short  of  its  aim,  as  even  an  es- 
tate for  life  (to  say  nothing  of  an  estate-tail)  may  outlast 
the  period  of  sixty  years.     The  probability  is,  that  when 

(q)  The  writer  is  happy  to  find  commanicated  an  opinion  given  in 

that  the  yiew  taken  in  the  text  practice  on  this  important  sahject, 

coincides  with  the  opinion  of  se-  with  permission  to  insert  it  in  this 

veral  eminent  oonvejancersy   and  work;  of  which  permission  it  will 

particularly  with  that  of  a  distin-  be  seen  (Illustrations,  YIII.  s.  1) 

gaished  member  of  the  Real  Pto-  that  the  writer  has  availed  him- 

perty  Commission,  who  has  kindly  self. 
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CHAFTEE  ▼.  it  became  necessary  to  establish  the  minimuin  extent  to 
which  abstracts  of  title  under  all  circumstances  should 
reach^  sixty  years  were  fixed  on  as  being  the  period  when 
an  adverse  possession  would  confer  an  unimpeachable 
title,  mth  little  or  no  regard  to  the  case  of  a  tenancy  for 
life  or  a  tenancy  in  tail,  either  of  which  would  evidently 
have  suggested  the  necessity  of  a  more  extended  range  of 
investigation.  Indeed,  as  an  estate-tail  is  of  indefinite 
duration,  no  length  of  time  could  reach  such  a  case ;  and 
therefore  the  recent  statute  has  wbely  included  tenants 
in  tail  and  ulterior  remainder-men  in  the  same  bar  (r). 
But  though  a  consideration  of  the  possible  existence  of 
remainders  may  not  have  had  so  large  a  share  as  has 
been  ascribed  to  it  in  the  establishment  of  the  present 
doctrine  respecting  titles,  it  may  constitute  a  sufficient 
ground  for  adhering  to  it;  for,  if  that  doctrine  has 
hitherto  left  a  purchaser  in  too  precarious  a  condition, 
now  is  the  time  to  augment  his  security  by  refusing  to  con* 
tract  the  period  of  title,  in  analogy  to  the  abridged  remedy. 
Had  the  present  rule  afforded  ample  protection  under  the 
old  Statute  of  Limitations,  it  is  obvious  that  the  approach- 
ing alteration  of  the  law  would  have  warranted  and  re- 
quired its  modification  ;  but  the  truth  seems  to  be,  that 
a  purchaser's  scope  of  inquiry  ought  never  to  have  been 
limited  to  the  mere  period  when  an  adverse  possession 
could  ripen  into  a  rightful  title,  but  should  have  extended 
additionally  over  such  a  period  as  would  comprehend  a 
life  in  being,  or  rather  the  period  which  the  law  allows 
for  the  suspension  of  the  vesting  of  estates,  because,  until 
the  termination  of  such  period,  the  possession  may  not  have 
become  adverse.  It  seems,  then,  that  the  rule  against 
perpetuities  forms  one  of  the  strongholds  of  a  purchaser's 
security ;  and  as,  under  that  rule,  it  may  happen  that  a 

(r)  Vide  3  &  4  WiU.  4,  c.  27,  ss.  22,  23. 
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limited  and  terminable  ownership  may  subsist  for  more  chapter  v. 
than  sixty  years,  (namely,  for  a  life  and  twenty-one  years), 
it  is  impossible,  without  hazard  of  doing  injustice,  to  pro- 
nounce a  title  of  shorter  duration  than  sixty  years  to  be 
marketable.  Still,  however,  it  cannot  be  denied,  that 
with  such  a  title  a  purchaser  will  now  be  in  a  better  situ- 
ation than  formerly ;  and  hence,  probably,  there  will  be 
some  abatement  of  that  strictness  of  requisition  in  regard 
to  evidence  of  title,  which  has  prevailed  of  late  years,  and 
has  driven  vendors  to  the  countervailing  expedient  of 
introducing  stipulations  restrictive  of  a  purchaser's  de- 
mands (s).^ 

The  best  answer,  perhaps,  which  can  be  iriven  to  those  — and8ancdon- 
'  ^        /   '  .         ^  ed  by  the  real 

who  contend  for  a  reduction  of  the  period  to  forty  years,  property  com- 
IS  to  quote  the  authority  of  the  Real  Property  Commis- 
sioners, under  whose  sanction  the  act  was  prepared. 
The  commissioners,  in  their  first  report,  after  observing 
upon  the  length  of  abstracts  (t),  and  that  some  diminution 
would  result  from  shortening  the  period  of  limitation,  add, 
''  although,  to  guard  against  the  fabrication  of  fee*simple 
titles  by  persons  in  possession  under  particular  estates,  it 
will  still  be  requisite  to  investigate  titles  for  a  greater 
number  of  years  than  the  period  of  limitation  which  may  be 
prescribed.**  The  "  greater  number  of  years  "  cannot  be 
allowed  to  depend  on  the  circumstances  of  each  case ;  a 
general  rule  must  be  adopted ;  and  the  practitioner  has 
no  approved  standard  but  the  old  rule,  until  a  new  rule 
Bhall  be  propounded  by  competent  authority. 

Against  a  strict  adherence  to  the  old  rule,  the  only  au objected  to, 

,,  ,-  asafit  rule  in 

thority  of  weight  is  that  now  to  be  cited.     ^'  It  cannot  be  the  present 
admitted,  (observes  Sir  Edward  Sugden),  that  the  sixty  b?  a  high  an- ' 
years  was  a  period  adopted  with  reference  to  the  dura-     ^"^' 
tion  of  human  life  ;  nor  would  that  rule  effect  the  alleged 

(s)  9  Jarm.  Cony.  417«  418.  (t)  Post,  lUastrations,  YIII. 
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CHAPTER ▼.     object  in  many  cases;   for  example^  in  the  very  case 
stated  and  reasoned  upon  in  the  above   argument  (t^). 
The  term  of  sixty  years  was,  no  doubt,  adopted  strictly 
with  reference  to  the  time  allowed  for  a  real  action,  and 
although  it  did  not  provide  against  all  claimants,  some 
of  whose  rights  would  not  have  been  barred  by  the  old 
statutes  within  that  period,  yet  as  a  purchaser,  in  the 
absence  of  any  trace  of  a  claim,  was  forced  to  be  satisfied 
with  a  moral  certainty  of  a  good  title,  and  as  the  term 
of  sixty  years  was  of  sufficient  duration  to  meet  any 
probable  outstanding  claim  depending  upon  the  dura- 
tion of  even  a  long  life,  that  time  was  considered  suffi- 
cient as  well  to  give  to  a  purchaser  the  benefit  of  the 
Statute  of  Limitations  as  to  protect  him  against  any  un- 
known claimants,  who,  after  all,  might  not  be  barred  by 
the  statutes.     Now  the  time  within  which  claims  in  ge- 
neral can  be  made,  is  reduced  from  sixty  to  forty  years, 
and  the  question  is,  whether  the  abstract  is  to  be  reduced 
in  like  manner.     If  we  suppose  that  a  seller  has  only  a 
forty  years'  title,  but  that  there  have  been  repeated  sales 
and  mortgages,  and  there  is  no  reason  to  believe  that 
the  title  took  its  root  from  a  tenant  for  life,  or  from  a 
person  who  claimed  under  one,  it  would  seem  to  be  clear 
that  the  purchaser  would  be  compelled  to  accept  the 
title,  although  before  the  late  statute  the  title  would 
have  been  unmarketable.     But  if  there  is  any  reasonable 
ground  for  suspicion  on  this  head,  equity  would  not  force 
the  title  upon  a  purchaser.     The  danger  of  a  title  being 
disturbed  at  the  end  of  forty  years,  in  consequence  of  a 
sale  of  the  fee  by  a  tenant  for  life  before  that  period,  and 
which  has  remained  unknown  during  that  time,  is  not 
very  great.     For  where  a  person  claiming  under  a  tenant 
for  life  begins  to  act  as  owner  of  the  inheritance,  the  at* 

(v)  i.  e.  Mr.  Brodie*s  opinion;  post,  Illustrations^  YIII. 
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tention  of  the  remainder-man  is  quickly  aroused  and  the  chapter  v, 
infirmity  of  the  title  made  generally  known.  Where 
the  estate  is  settled  upon  marriage^  the  majority  of  a 
son  soon  leads  to  a  discovery  of  the  father's  fraud.  In 
the  general  run  of  cases,  however,  the  vendor  will  be 
in  possession  of  documents  spreading  over  sixty  years  { 
and  then  the  question  arises.  Is  the  seller  bound  to  abstract 
them  ?  A  seller  ought  not  to  stickle  overmuch  upon  this 
point,  where  the  prior  title  would  not  lead  to  much  ex^ 
pense ;  but  if  a  clear  title  is  shewn  for  forty  years,  with- 
out anything  upon  the  face  of  it  to  lead  to  an  inference 
that  it  is  derived  under  a  tenant  for  life,  I  should  appre- 
hend that  the  purchaser  would  be  compelled  to  accept  it ; 
but  he  would  be  entitled,  if  he  pleased,  to  look  at  the 
earlier  deeds,  although  he  could  not  require  an  abstract 
of  them,  in  order  to  see  that  the  title  was  not  derived 
under  a  tenant  for  life.  Sixty  years  would  not,  in  many 
cases,  meet  the  danger  proposed  to  be  guarded  against ; 
and  it  seems  difficult,  therefore,  now  to  continue  that  pe- 
riod as  an  arbitrary  rule,  when  the  object  for  which  it  was 
originally  introduced  will  be  effected  by  a  forty  years' 
title.  Still,  even  sixty  years  may  not  be  sufficiently  far 
to  carry  the  title  back,  but  it  seems  too  much  now  to  say, 
that  every  man  must  produce  at  least  a  sixty  years'  title, 
because  there  may  have  been,  during  all  that  period,  an 
adverse  possession  against  a  tenant  for  life  only.  A  title 
commencing  with  an  infirm  foundation  can  generally  be 
detected  from  something  appearing  on  the  face  of  it  (x). 
It  is  not  probable  that  the  courts  will  be  called  upon  to  lay 
down  a  general  rule  upon  this  subject,  but,  in  practice, 
a  convenient  rule  will,  no  doubt,  be  adopted,  and  this, 
taking  a  middle  course,  will  perhaps  be  to  furnish  a  fifty 
years'  title  in  ordinary  cases ;  there  will  be  but  few  titles  . 
disturbed  under  a  clear  title  for  half  a  century,  where  the 

(ar)  Vide  post,  290,  n.  (z). 
VOL.  T.  U 
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property  has  undergone  the  usual  transfers  up<m  sales 
and  mortgages^  and  the  possession  has  gone  along  with 
the  title  (y)." 

Now^  we  may  concede  that  the  sixty  years  was  not  fixed 
with  reference  to  human  life^  or  even  that  the  rule  had 
its  rise  in  the  popular  impression  as  to  the  impregna- 
bility of  a  title  fortified  by  enjoyment  for  the  period  of 
limitation  assigned  to  the  then  highest  remedy^  a  writ  of 
rights  yet  still  contend  that  the  rule  ought  not  to  be, 
nor^  without  the  ftirther  interference  of  the  legislature, 
can  be  changed.  It  happened  that  sixty  years  afforded 
the  requisite  moral  security,  partly  because  the  term  was 
commensurate  with  the  longest  statutory  limitation,  but 
principally  because  it  guarded,  in  the  main^  against  la- 
tent unsoundness  from  causes  not  within  the  reach  of 
any  limitation — unsoimdness^  sometimes  only  '^  skinned 
and  filmed"  by  even  a  sixty  years'  apparent  title (;?); 
and,  in  whatever  notion  the  rule  may  have  originated, 
its  adequacy  to  protect  purchasers,  and  not  the  circum^ 
stance  of  its  agreeing  with  the  statutory  limitation  to  a 
writ  of  right,  its  moral  fitness,  and  not  its  technical  con- 
formity, was  the  only  legitimate  ground  on  which  it 
could  be  adopted  and  applied  by  Courts  of  Equity  to 
guide  that  judicial  discretion  which  they  exercise  in  the 
specific  performance  of  contracts.  The  rule  having  he&k 
so  adopted  and  applied,  as  regards  real  property  gene- 
rally— ^not  certainly  on  the  statutory  ground  alone,  (which, 
indeed,  as  the  writ  of  right  was  a  remedy  of  very  limited 


(y)  2  Sugd.  V.  &  P.  10th  ed. 

(z)  The  following  case  occur- 
red lately  in  practice.  An  ab- 
stract commenced,  above  sixtj 
years  ago,  with  a  feoffment  in  fee, 
and  the  title  was  regularly  deduced 
from  that  root;  but  a  reported 
case  {Roe  d.  Sheers  y.  Jefety,  7 


T.  R.  589)  disclosed  the  fact  that 
the  feoffor  was  tenant  for  life  only; 
an  objection  was  consequently 
taken  to  the  title,  and,  daring 
the  discussion,  seyeral  claimants 
started  up,  and  an  ejectment  was 
actually  brought  for  the  recovery 
of  the  estate. 


RELATING   TO   REAL   PROPERTY.  291 

applicability/  did  not  extend  to  real  property  gene-  chapter  v. 
rally),  nor  even  professedly  on  mixed  reasoning,  drawn 
from  the  statute-bar  and  from  human  life^  but  on  broad 
considerations  of  safety  and  convenience^ — ^by  what  au- 
thority, less  than  that  of  the  state  itself,  shall  the  rule 
be  now  retrenched  ?  What  equity  judge,  while  equity  b 
yet  to  be  measured  by  a  standard  less  variable  than 
the  Chancellor's  foot,  shall  pronounce,  arbitrarily^  that 
a  period  of  forty  years,  or,  capriciously,  of  fifty  yearSj  is 
equally  safe  and  more  convenient  ?  To  those  who  con- 
tend, that  as  sixty  years  has  ceased  to  be  the  limitaticm 
to  any  legal  proceeding,  the  old  rule  is  left  without  any 
supporting  principle^  we  may  reply,  that  in  its  long  and 
undisputed  prevalence,  it  has  that  support  at  least  by 
which  many  doctrines,  either  originally  destitute,  or  de- 
prived by  time  of  every  ground  of  reason,  are  yet  upheld 
as  sacred.  If,  because  in  the  opinion  of  the  legislature, 
it  is  not  fit  that  the  right  should  in  any  case  be  kept 
alive  for  more  than  forty  years  after  it  shall  have  first 
accrued,  that  number  of  years  were  now  to  be  taken  as 
the  period  of  title,  regardless  of  the  danger  from  rights 
that  may  not  have  accrued,  or  may  have  accrued  but 
yesterday,  must  not  a  less  period,  as  thirty,  twenty, 
or  ten  years,  be  taken,  if  the  legislature  should  see  fit 
to  quiet  possessions,  or  to  extinguish  claimants,  by  a 
stricter  limitation  ?  Or  if  any  Chancellor,  splitting  the 
difference,  should  say  fifty  years,  because,  in  the  opinion 
of  the  individual  holder  of  the  great  seal,  fifty  years  is 
the  just  medium,  might  not  his  successor  say  fifty  years 
less  by  some  months,  without  any  colour  of  reason  what- 
ever ?  What  have  been  the  fruits  of  two  memorable 
struggles  in  our  own  times  with  the  stubborn  practice  of 
conveyancers  ? — in  one  (a)  of  which  Law,  and  Equity,  in 

(a)  See  3  Sugd.  V.  8c  P.  10  th     cessful  attack  made  by  the  Courts 
ed.  26,  et  seq.,  as  to  the  upsuc-     of  Law  upon  the  doctrine  of  non- 

o2 
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CHAPTER  V.  the  other (6),  kindred  branches  of  Equity  stood  arrayed 
against  each  other^  while  the  profession  anxiously[awaited 
the  issue  of  those  intestine  debates^  and  the  voice  of  justice 
was  silent  amid  the  collisions  of  her  gravest  function- 
aries— bella  plusquam  civilia^  cognatasque  acies.  The 
last  miscarriage  is  still  recent^  and  the  judicature^  with 
wounds  yet  unclosed,  may  well  dread  such  another  field. 
It  will  hardly  adventure,  even  under  the  conduct  of  an 
able  leader  detached  from  the  opposite  ranks,  to  attack 
this  the  prescriptive  guarantee  of  all  unrestricted  (c)  pur- 
chasers. And  were  the  rule  in  question,  after  having 
been  so  long  respected  as  a  land-mark,  once  afloat,  how 
soon  might  other  doctrines  of  equity,  deemed  at  present 
firmly,  but  not  more  firmly  settled,  be  found  drifting  at 
discretion  ?  Then  every  admirer  of  our  equitable  juris- 
prudence would  lament  the  first  departure  from  judicial 
steadiness,  and  none  more  sincerely  than  he  whose  avowed 
admiration  (tf)  has  sprung  from  an  early  relish,  an  acute 
perception,  and  a  rare  experience  of  its  peculiar  excellence. 
Asto  the  length       The  rulc,  as  to  the  length  of  title  which  a  purchaser 

of  abstract 

which  apuroha-  may  require,  would  seem  naturally  to  fix  a  limit  to  the 

ser  may  re* 

quire.  abstract,  where  the  documentary  evidence  happens  to 

extend  beyond  the  point  which  first  affords  a  clear  root 
of  title  remote  enough  to  satisfy  the  rule.  There  are 
numerous  titles  of  which  the  muniments  go  back  for  cen- 
turies, but  which  present  many  resting  points  of  less  an- 
cient, yet  sufficiently  early  date,  whence  the  title  starts 
afresh.  Some  arguments  directed  to  establish  the  ven- 
dor's right,  unless  special  circumstances  exist,  to  confine 
the  abstract,  in  such  cases,  to  a  sixty  years'  title,  will  be 
found  in  another  part  of  the  present  volume  (e) ;  and 

presumption  of  surrenders  of  at-  No.  39. 

tendant  terms.  (d)  See  Sugd.  Gilb.  Us.  Introd. 

(b)  Post,  Illustrations,  V.  Ixiii. 

(c)  Post,  Vol.  2,  note  to  Prec,         (e)  Post,  Illustrations,  VIII. 
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on  this  point  a  concurring  opinion  appears  to  be  expressed     chapter  v. 
by  the  high  authority  just  quoted  (/). 

But  though  the  act  has  not  operated  to  establish  a  new  But  the  act  may 
rule  in  regard  to  the  general  period  for  the  deduction  of  ceptance  of  ti- 
titles,  (a  result  which  the  framers  of  the  measure  never 
contemplated,  and  which,  indeed,  it  were  vain  to  expect 
from  the  legislature),  yet  the  time  allowed  by  the  old 
law  for  litigating  rights  is,  on  the  whole,  considerably 
abridged,  and  the  greater  confidence  thus  inspired  in  the 
security  of  possessions  may  induce  the  professional  ad- 
viser to  abate  somewhat  of  his  jealousy  and  rigour. 

While  we  must  admit  that  the  former  statutes  indulged  stringent  char- 
the  dilatory  claimant  with  too  long  a  repose,  and  held  out  new'iaw. 
encouragement  to  stale  demands,  we  may  be  disposed  to 
think  that  the  new  act  sometimes  approaches  the  contrary 
extreme,  and  is  calculated  to  confer  a  legislative  title  by 
surprise ;  but,  on  the  other  hand,  it  is  no  longer  possible 
to  gain  a  title  by  means  of  non-claim  on  a  fine  with 
proclamations,  which  not  unfrequently  barred  the  rightful 
claimant  by  a  very  short,  and,  notwithstanding  the  pro- 
clamations, a  very  secret  process  (jg). 

We  now  proceed  to  the  act  for  the  amendment  of      dower. 

THE  LAW  RELATING  TO  DOWER.       The  right  of  a  widoW  tO  c.  105.      ' 

have  a  third  of  her  deceased  husband's  freehold  lands  of  A^,i9,  i8?3)! 
inheritance  assigned  for  her  dower,  had  long  obstructed  ?/r1hroM^iaw. 
the  free  course  of  alienation.     For,  as  this  right  attach-  '^  inconveni- 

*-'  ^  ences; 

ed  in  the  husband's  lifetime,  in  the  shape  of  a  title  to 
dower,  it  was  necessary  that  the  wife  should  release  the 
land,  which  she  might  be  unwilling  to  do ;  or  which,  if 
willing,  she  could  not  have  done,  while  fines  and  recove- 
ries existed,  without  joining  her  husband  in  one  of  those 
expensive  modes  of  assurance.     Conveyancers  exhausted 

(J)  2  Sugd.  V.  &  P.  10th  ed.  57,  133. 
(^)  Ante,  140. 
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CHAFTKR  ▼.  their  ingenuity  in  devices  for  preventing  or  defeating 
dower.  These  were  founded  mainly  on  the  necessity  of  a 
sole  seisin  by  the  husband  of  the  inheritance  in  possession, 
in  order  to  entitle  the  wife  to  dower ;  on  the  refusal  of 
equity  to  entertain  the  claim  of  dower,  (except  so  far  as 
equity  would  assist  the  dowress  in  the  prosecution  of  her 
legal  right  (A),  or  relieve  her  in  cases  of  fraud  (i)) ;  and 
on  the  doctrine  of  appointments. 
Old  limiutions  Various  modcs  of  limitation  were  from  time  to  time 
tt;  '  adopted.     The  first  essays  were  comparatively  rude  and 

awkward.  The  land  was  conveyed  to  the  owner  and  a 
trustee  and  the  heirs  of  the  trustee,  thus  making  the 
owner  and  his  trustee  joint-tenants  for  life,  with  the  in<- 
heritance  in  the  trustee ;  sometimes,  to  the  owner  and  a 
trustee  and  the  heirs  of  the  owner,  thus  making  the  owner 
and  his  trustee  joint-tenants  for  life,  with  the  inheritance 
in  the  owner ;  sometimes  to  the  owner  and  a  trustee 
and  their  heirs,  thus  making  the  owner  and  bis  trustee 
joint-tenants  in  fee;  sometimes,  to  a  trustee  daring 
the  joint  lives  of  the  owner  and  his  then  wife,  with  re^ 
mainder  to  the  owner  in  fee,  thus  vesting  in  the  trustee 
the  legal  freehold  during  the  existing  coverture  only ;  and 
sometimes,  though  more  rarely^  to  a  trustee  and  his  l^eiis, 
— (b«ir  defects,  thus  Vesting  the  whole  legal  estate  in  another.     But  of 

these  modes  all  were  inconvenient,  apd  some  wer^  both 
inconvenient  and  insecure*  The  legal  dominion  was 
either  divided  between  the  own^r  and  his  trustee,  or 
wholly  outstanding  in  the  trustee  ;  if  the  inheritance  was 
limited  to  the  trustee,  it  might  and  often  did  devolve 
upon  an  incapacitated  heir  or  devisee ;  if  the  inheritance 
was  limited  to  the  owner,  the  death  of  th^  trustee,  in  the 
lifetime  of  the  owner,  left  the  owner  polely  seised  in 
possession,  and  consequently  his  wife  became  dowable. 

(h)  2  Rop.  Husband  and  Wife,  by  Jac.  450,  451,  and  n. 
(t)  1  Sugd.  V.  &  P.  9th  cd.  519. 
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Whichever  of  the  various  forms  enumerated  was  used,  chapter  v. 
the  concurrence  of  the  trustee  or  of  the  person  in  whom 
his  estate  happened  to  be  vested,  was  necessary  on  any 
future  alienation  to  confer  a  perfect  legal  title.  These 
methods,  therefore,  though  long  employed,  especially  in 
provincial  practice,  from  which  they  are  not  yet  entirely 
banished,  did  not  satisfy  the  scientific  conveyancer. 

At  length  the  effect  of  the  common  limitation  to  trustees  Modem  limiu- 

J.  ,.  .  •■t/f\**«  ^1    tions  to  prevent 

to  preserve  contingent  remamders  (A),  m  giving  a  vested  dower; 
estate  in  remainder,  suggested  a  method  of  preventing 
dower,  at  once  more  artificial  and  more  effectual  (/).  This 
consisted  in  limiting  the  land  to  the  owner  for  life,  and  on 
the  determination  of  his  estate,  by  forfeiture  or  otherwise, 
in  his  lifetime,  to  a  trustee  and  his  heirs  during  the  lif^ 
of,  and  in  trust  for  the  owner,  and,  on  the  determination 
of  the  estate  of  the  trustee,  to  the  owner  and  his  heirs. 
By  the  interposition  of  the  estate  of  freehold  in  remain- 
der limited  to  the  trustee,  the  fee  was  broken  and  dower 
altogether  prevented ;  that  estate,  too,  was  exactly  com^ 
mensurate  with  the  object,  and  was  but  an  inconsiderable 
deduction  from  the  legal  dominion  of  the  owner.  Still, 
this  improved  form  was  itself  susceptible  of  improvement. 
The  principle  that  uses,  springing  from  the  exercise  of  a  — introductioii 
power  of  appointment,  insert  themselves,  by  relation,  in  appointment 
the  instrument  creating  the  power,  and  take  effect,  in 
point  of  priority,  according  to  the  priority  of  the  power  (m), 
was  next  turned  against  the  wife.  In  the  application  of 
this  principle  simply,  the  land  was  limited  to  such  uses  as 
the  owner  should  appoint,  and  in  default  of  appointment, 
to  him  in  fee :  his  appointment  (for  the  doubt  whether 
the  power  and  the  fee  could  subsist  together  was  short- 
lived (n))  overreached  his  fee,  and  the  appointee  was  in  by 

(k)  Ante,  116.  (n)  McmndreUY.  Maundrell,  7 

(0  Feam,  Cont.  R.  347,  xx.  Yes.  567,  10  Ves-  246. 

(m)  Vide  post,  Vol.  2,  n.  (61). 
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CHAPTER  V.  title  paramount.  The  conveyance  by  appointment  was, 
besides,  concise  and  economical ; — no  lease  for  a  year  was 
wanted.  It  was  not,  however^  immediately  conceded  that 
the  dower  of  the  owner's  wife  shared  the  fate  of  the  fee 
to  which  it  was  incident,  nor,  when  the  efficacy  of  the  ap- 
pointment to  supersede  the  fee  for  every  purpose  was 
established,  did  the  power  alone  suffice,  inasmuch  as  if 
the  owner  died  without  exercising  it  the  widow  became 
dowable. 
The  compound       But  a  combination of  the  power  with  the  improved 

form  finally  _  ...  . 

adopted.  form  of  limitations  already  noticed^   seemed  at  length 

to  offer  both  perfect  protection  against  dower  and  per- 
fect facility  of  transfer.  The  land  was,  therefore,  now 
conveyed  to  such  uses  as  the  owner  should  appoint,  and, 
in  default  of  appointment,  to  him  for  life,  and,  on  the  de- 
termination of  his  estate  in  his  lifetime,  to  a  trustee  and 
his  heirs  for  the  life  of  the  owner,  in  trust  for  him,  and, 
on  the  determination  of  the  estate  of  the  trustee,  to  the 
owner  and  his  heirs.  Such  are  the  limitations  known 
under  the  denomination  of  the  common  uses  to  prevent 
dower;  and  so  tedious  and  painful  was  the  process  of 
overcoming  an  impediment  apparently  so  small. 
suggettionsof.  Alterations  in  regard  to  minor  points  have  been  sug 
proTemento.      gcsted.    Of  thcsc  somc  are  judicious,  such  as  that  of  con 

fining  the  power  to  an  appointment  by  deed,  in  order  to 
avoid  any  question  whether  a  gift  by  will  takes  effect 
under  the  power  or  the  ownership  (o)  ;  and  that  of  not 
clogging  the  execution  of  the  power  with  any  ceremonies, 
for  the  dominion  should  be  as  free  as  possible ;  and  that  of 
limiting  the  estate  of  the  trusted  to  his  executors  and 
administrators  (/)),  (who  take  as  special  occupants),  in- 
stead of  his  heirs,  for  otherwise  the  trust  estate  might 
devolve  upon  an  incapacitated  heir,  (though  since  the 

(o)  Butl.  Feam;  Cont.  R.  347,  (p)  Watk.  Prin.  by  Morley  & 

n.  Coote,  87. 
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trustee  is  not,  as  we  shall  presently  see,  generally  deemed  chapter  t, 
a  necessary  conveying  party,  this  last  alteration  is  rather 
critical  than  practical) :  while  others  are  of  a  different 
character,  such  as  that  of  limiting  the  ultimate  fee^  not 
to  the  owner,  but  to  his  heirs  (jj),  in  order  that  he  may 
take  it  under  a  technical  rule  (r),  rather  than  by  the  de- 
clared intention  of  the  instrument,  which  is  strangely  sup- 
posed to  sin  against  accuracy  in  limiting  an  estate,  ex- 
pressly and  directly,  to  the  person  for  whom  it  is  designed. 

The  form  of  uses  finally  adopted  in  approved  practice  Practice  of 
enabled  the  owner  to  alien  without  the  assistance  of  his  appomtaDen/ai 
trustee,  for  an  execution  of  the  power  entirely  defeated  ^uHL^du 
the  subsequent  uses.     Conveyancers,  however,  with  a  meitoM^ent 
seeming  want  of  consistency,  usually  make  the  owner  at    ^^^^ 
once  appoint,  by  virtue  of  the  power,  and  convey  by 
lease  and  release ;  though,  if  the  appointment  be  opera- 
tive, the  conveyance  by  lease  and  release  is  redundant : 
while,  if  the  appointment  fail  of  effect,  the  lease  and 
release,  made  without  the  concurrence  of  the  trustee, 
would  not  pass  the  whole  legal  fee ;   and  the  double  as- 
surance seems,  in  the  absence  of  an  express  declaration 
regulating  its  effect,  calculated  to  raise  a  question,  whe- 
ther the  estate  is  taken  under  the  power  or  under  the 
ownership  (s). 

Besides  the  device  already  explained,  of  limitations  other  modes  of 
modifying  the  fee,  there  were  several  means  of  virtually  dower:"* 
excluding  dower.     Thus  the  existence  of  a  legal  term,  _by  obtumng 
created  antecedently  to  the  title  of  dower,  necessarily  ^teT'       **" 
prevented  the  dowress  from  recovering  at  law,  other- 
wise than  with  a  stay  of  execution  during  the  term  (t). 
Equity,  indeed,  would  restrain  the  heir  or  devisee  of  the 

(q)  Butl.  Feam.  Cont.  R.  347,  n.  189. 

(r)  Post,  Illustrations,  VI.  (0  See  Mmndrell  ▼•  Maun- 

(s)  Cox  V.  Chamberlain,  4  Ves.  drell,  7  Ves.  567,  10  Ves.  246. 
631;  Roach  y.  JFadham,  6  East, 
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cHAFTiiK  ▼.  husband^  and  any  volunteer,  from  setting  tip  the  term 
against  her  (u) ;  but  if  a  purchaser  for  value  from  the 
husband,  though  with  fiiU  wotice,  (which  binds  in  all 
other  cases),  appropriated  the  term,  by  procuring  an 
assignment  to  himself  or  his  trustee,  or  by  makii^ 
the  old  trustee  Us  trustee,  either  in  the  lifetime  of  the 
husband,  or,  under  certain  circumstances,  even,  it  would 
seem,  after  his  death  (x),  equity  would  not  deprive  the 
purchaser  of  the  legal  advantage  thus  acquired  by  hU 
diligence.  Nay,  equity  would  even  oblige  a  purchaser 
to  accept,  at  the  instance  of  his  vendor,  an  assigih 
ment  of  a  prior  legal  term  as  a  protection  against 
dower  (y) ;— oblige,  contrary  to  its  own  principles  (z),  a 
purchaser  of  the  fee  to  accept  a  defective  freehold  title, 
with  a  leasehold  indemnity.  It  has  been  thought,  in* 
deed^  that  equity,  not  having  hesitated  to  go  this  length, 
would  go  yet  further ;  that  a  purchaser,  even  from  the 
heir  or  devisee  of  the  deceased  husband,  might  oust  the 
widow  by  means  of  a  prior  term  obtained  at  any  time  be^ 
fore  the  actual  assignment  of  dower  (a) ;  but,  on  the  death 
of  the  husband,  the  beneficial  inheritance  and  the  trust  of 
the  term,  as  incorporated  together,  are  divided  between 
the  widow  and  the  heir  or  devisee,  so  that  the  doctrine 
in  question  would  enable  a  part-owner  to  sell  the  whole; 

(u)    See  MaundreU  y.  MauH'  (a)  See  8  Jarm.  Cony.  5.    But 

dreU,  7  Ves.  567,  10  Yes.  246.  see  3  Presl.   Conv.   536a  Burt. 

(or)  Moh  T.  SmitK  1  Jac.  &  Elem.  4th  ed.  474,     On  a  sab 

Walk.  6Q5^  und^r  a  decree  in  a  creditor's  suit 

(y)  lb.  against  the  heir,  it  wns  lately  in- 

(z)  A  purchaser  contracting  fbr  sisted  before  the  Master,  that  the 

a  freehold  estate  is  not  bound  to  assignment  of  an  old  term  would 

iMJcept  a  term  of  jearf,  howeveif  protect  against  -the  dower  of  the 

long.  (1  Sugd.  V.  &  P.  10th  ed.  ancestor's  widow.      The  parties 

487).    As  to  the  expedient  of  ac*  agreed  to  be  bound  by  the  opinion 

quiring  the  fee  by  a  feofiPment,  of  the  Master,  who,  ^fter  foliar- 

vide  ante,  277;  post,  Yoh  2,  n.  goraeutj  decided  that  the  asaign- 

(3);  Hay.  Cone.  Cony.  n.  (149).  meat  woi;iId  mi  proteot. 
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nor,  when  the  line  drawn  at  the  husband's  death  is  once    chaptbr  ▼> 
passed,  does  it  seem  possible  to  stop  at  the  actual  assign- 
ment of  dower,  which,  indeed,  could  not  be  aasigned  with- 
out first  removing  the  term  as  against  the  dowress. 
Dower  might  also  be  barred  by  a  jointure  made  accord-  —by  a  jointure, 
ing  to  the  statute  (b) ;   or,  in  equity,  by  the  contract  of  contract,  or  de- 


Yise; 


the  wife  before  marriage  to  relinquish  her  dower,  either 
in  consideration  of  a  substituted  provision,  or  without 
any  other  consideration  than  marriage,  which  is  valuable 
in  itself;  and  an  equitable  bar  of  dower  was  deemed  8uf<- 
ficient  as  between  vendor  and  purchaser.  Where  the 
husband  by  will  made  a  disposition  of  the  land  inconsist- 
ent with  an  intention  that  the  wife  should  be  endowed, 
and  at  the  same  time  made  her  an  object  of  his  bounty, 
equity  compelled  her  to  elect  between  her  legal  right  to 
dower  and  the  benefit  given  to  her  by  the  will ;  and  the 
question,  whether  the  devise  was  consistent  with  the 
claim  of  dower  or  not,  has  been  sometimes  decided 
against  the  widow  on  grounds  not  entirely  conclusive  (o)» 
The  wife  of  a  bare  trustee  of  the  legal  inheritance  was  —by  injnnc- 

,  tion. 

dowable,  but  as  equity  would  not  permit  the  assertion  of 
her  legal  right  (d),  she  was  not  in  practice  required  to 
release,  though  costs  might  be  incurred  in  restraining  her 
by  injunction. 

In  the  few  oases  where  the  widow  became  entitled  to  Why  dower 

xi»  j.i»j  i_i'  "11       "hould  ha?e 

an  actual  assignment  ox  dower,  her  claim  was  generally  been  abolished, 
commuted  for  a  money  payment.   It  may  be  thought  that  °°  "™° 
dower — a  provision  at  once  so  inconvenient  and  so  pr&f 
carious,  the  occasion  of  so  many  technicalities  and  ano- 
malies, so  favoured  in  theory  but  po  persecuted  in  prac- 
tice, rarely  existing  in  fact  and  hardly  ever  enjoyed  in 

(b)  27  Hen.  8,  c.  10,  ss.  6,  7,  Editor's  note;  and  see  Dauwrn  v. 
8,  9.  Bell,  1  Keen,  731;  Harrum  ▼• 

(c)  See  the  cases  collected,  1  Harrison^  1  Keen,  765* 
Cruit,  Big,  4th  ed,  by  White,  1 65,         (d)  Ante,  9 1 . 
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CHAPTER  V.    kind  {e) — was   a  subject  for  abolition  rather  than  re- 
vision. 
DUtinction,  in        While  dower  was  strictly  a  legal  demand^  and  did  not 
dower  and  cur-  attach  unless  the  husband  was^  during  the  coverture^  solely 
*"^'  seised  in  possession  of  the  legal  inheritance^  the  husband 

was  entitled  to  be  tenant  by  the  curtesy  of  his  wife's 
inheritance^  whether  legal  or  equitable ;  so  that  where 
the  legal  fee  was  vested  before  the  marriage^  in  a  mort- 
gagee (/)  or  a  trustee,  there  was  curtesy,  but  (unless  the 
legal  fee  were  privily  conveyed  away  in  fraud  (jg)  of  the 
—abolished  by  nuptial  coutract)  HO  dowcr.  By  the  new  law,  this  anoma- 
lous distinction  between  dower  and  curtesy  is  abolished. 
Dower attachei,  The  act,  indeed,  does  more;  for  dower  is  made  to  at- 
ownewhip  be  tach  *'  in  cquity  "  upon  the  beneficial  interest  in  posses- 
whoiiy  eqmta-  siou  of  a  solc  owncT  of  the  inheritance,  whether  the 
bie,  or  mixed.  Q^ugj-ghip  }^  exclusivcly  cquitablc,  or  be  in  part  com- 
posed of  a  legal  estate  enjoyed  beneficially  (s.  2).  Thus, 
if  the  legal  estate  were  vested  in  A.  in  fee,  in  trust  for  B.* 
in  tail  or  in  fee ;  or  were  vested  in  B.  for  life  or  for  a 
term  of  years,  remainder  to  A.  in  fee,  in  trust  for  B.  in 
tail  or  in  fee ;  or  were  vested  in  A.  for  the  life  of  B. 
or  for  a  term  of  years,  in  trust  for  B.,  remainder  to  B.  in 
tail  or  in  fee ; — in  each  of  these  cases  the  wife  of  B; 
would  now  be  dowable.  It  was  requisite  to  provide  ex- 
pressly for  the  case  of  the  mixed  ownership,  since  the 
legal  ownership  of  B.,  under  the  limitation  to  him,  was 
not  the  subject  of  equitable  cognizance,  while  his  equit- 
able ownership,  under  the  limitation  in  trust  for  him,  was 
not  the  subject  of  legal  cognizance ;  so  that  an  enact- 
ment, merely  declaring  that  dower  should  attach,  as  well 
to  the  equitable  as  to  the  legal  inheritance,  would  not 
have  hit  the  case. 

{e)    "  Dower  has  long  ceased         (/)  Cosbume  v.  Infflis,  2  Jac.  & 
to  be  the  provision  for  widows."     Walk.  195. 
1st  Rep.  of  Real.  Prop.  Com.  0)  Gilb.  Lex  Praetor.  267. 
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But  with  respect  to  curtesy,  the  law  remains  unaltered,     chaptrr  v. 
and  it  should  seem  that  where  the  legal  estate  is  vested  But  the  law  of 
in  A,,  for  the  life  of  B.  (a  married  woman)  in  trust  for  ^before!™*"** 
B.,  remainder  (legal)  to  B.  in  tail  or  in  fee ;  or  the  legal 
estate  is  vested  in  B.  (a  married  woman)  for  life,  re- 
mainder to  A.,  in  fee,  in  trust  for  B.,  in  tail  or  in  fee,  the 
husband  is  not  entitled  to  curtesy,  inasmuch  as  the  wife 
is  not  seised  in  possession  for  an  estate  in  fee-tail  or 
fee-simple,  in  contemplation  either  of  law  or  of  equity, 
but  to  each  tribunal  belongs  exclusively  the  jurisdiction 
over  a  portion  of  her  compound  inheritance. 

Thus,  it  would  appear  that  the  legislature,  in  extirpating  Henoe  the  act, 
one  anomaly,  has  established  two :  first,  by  referring  a  the  old  anoma- 

Iv  creates 

subject,  in  part  purely  legal,  to  the  exclusive  cognizance  othen. 
of  equity  ;  secondly,  by  admitting  the  wife  to  dower,  under 
circumstances  which  do  not  entitle  (or,  at  least,  cannot, 
without  some  sacrifice  of  principle,  be  held  to  entitle)  the 
husband  to  curtesy.  For,  as  a  learned  writer  observes, "  a 
construction  that  should  unite  the  two  dissimilar  estates 
and  blend  them  in  one  seems  to  belong  to  a  court  having 
jurisdiction  to  give  an  equitable  estate  all  the  qualities  and 
properties  of  a  legal  one,  or  of  reducing  a  legal  estate  to 
the  qualities  and  properties  of  a  mere  equitable  one ;  or, 
in  other  words,  of  annihilating  their  difierence,  and  con- 
verting an  equitable  into  a  legal,  or  a  legal  into  an  equit- 
able estate ;  which  seems  to  be  the  province  neither  of  a 
court  of  law  nor  of  a  court  of  equity  "  (h).  Considering 
how  long  curtesy  was  preferred  to  dower,  the  adoption 
of  a  converse  rule  may  appear  to  be  only  a  fair  measure 
of  retribution.  But ''  dower  in  equity  **  out  of  the  mixed 
ownership  is  hardly  consistent  with  the  constitution  of 
our  judicature.  Whether  the  husband's  beneficial  in- 
heritance be  made  up  of  the  legal  ownership  of  a  par- 
ticular estate  in  possession  and  the  equitable  ownership  of 

(A)  Fearn.  Coot.  R.  59. 
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CHAPTER  ▼.  the  inheritance  in  remainder,  or  of  the  equitable  owner- 
ship of  a  particular  estate  in  possession  and  the  l^al 
ownership  of  the  inheritance  in  remainder^  the  right  to 
dower  will  attach  "  in  equity/'  and  in  equity  only.  It 
follows,  that  the  common  uses  to  prevent  dower  will  not 
(imless  the  power  of  appointment  be  exercised)  exclude 
the  dower  of  women  who  are  within  the  act. 
Actual  seisia  of      Au  actual  scisiu  of  the  husband  is  rendered  unneces- 

the  husband  not  i**/»ii  •    t  m      t*        a  o        »•        /'•x- 

requUite.         sary  ;  for  if  he  have  a  right  of  entry  or  of  action  (i),  m 

respect  of  an  estate  to  which  dower  would  be  incident, 

his  widow  will  be  dowable,  provided  she  assert  her  claim 

within  the  period  limited  by  law  for  enforcing  the  right 

of  entry  or  of  action  (s.  3). 

The  husband         But  the  osscntial  alteration  effected  by  this  act  consists 

do?er  by\ii     in  Conferring  upon  the  husband  the  power  of  disappoint* 

ciaraUonror  dV-  ^^E  ^^  ^^^^  ^^  ^^  dowcr  by  any  disposition,  to  be  made 

^"®*  either  inter  vivos  (s.  4)  or  by  will  (s.  5),  (his  disposition 

to  the  extent  of  the  estate,  interest,  or  charge  conveyed 
or  created,  being  declared  effectual  against  the  right  of 
dower),  or  by  his  express  declaration  negativing  the  right 
of  dower,  to  be  inserted  either  in  the  deed  of  conveyance 
of  the  land  to  him,  or  in  any  other  deed  to  be  executed  by 
him  (s.  6),  or  in  his  will  (s.  7),  or,  impliedly,  by  devising  to 
the  wife  any  land,  or  any  estate,  or  interest  in  any  land, 
out  of  which  she  would  be  dowable  (Jk) ; — ^and  it  is  observa^ 
ble  that  such  a  devise  would  exclude  her  from  dower  out 
of  all  the  lands  of  which  he  may  die  seised  in  tail  or  in  fee 
(s.  14).  As  the  clause  rendering  a  declaration  by  will 
effectual  seems  to  contemplate  lands  devisable  by  the 
husband  (s.  7),  a  question  may  be  raised  whether  it  ex* 
tends  to  entailed  lands  or  not. 
Saving  of  the         The  Operation  of  the  act  is  so  far  limited  by  the  con* 

rights  of  women      ,     ,.  •         r       t\\  i  in  «»  i     i 

married  on  or    cludiug  scctiou  (s.  9),  as  to  Icavc  whoUy  uuam^ted  the 

before  ist  Jan. 

"3*5  (t)  Ante,  230. 

(Jc)  See  Manton  y.  Roe,  2  Nev.  &  P.  504;  8  Ad.  &  £11.  14. 
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dower  (L  e.  the  rights  of  all  claimants  in  respect  of  the    cbaptik  t. 

dower)  of  every  widow  married  on  or  before  the  1  st  of 

January^  1834,  («.  e%  every  woman  married  on  or  before 

that  day,  and  being  or  becoming  a  widow).     In  short, 

women  married  on  or  before  that  day  are  remitted,  for 

all .  purposes  connected  with  dow^,  to  the  old  law  (/)• 

This  saving  clause,  which  continues  to  a  large  class  of  -^tsefieef, 

.as  regarda  the 

Wives  the  old  provision,  and  to  conveyancers  their  old  old  expedients 
devices  for  evading  it,  will  have  the  effect  of  prolonging  dower. 
the  practice  of  inserting  limitations  to  prevent  dower, 
in  purchase  deeds,  and  in  wills  devising  estates  in  fee ; 
for  where  the  purchaser  or  the  devisee  has  a  wife  living, 
to  whom  he  was  married  on  or  before  the  given  day, 
limitations  to  prevent  dower  are  still  requisite.  It  is 
said,  indeed,  that,  as  to  a  man  who  was  married  on  or 
before  the  1st  day  of  January,  1834,  either  the  general 
limitations  above  mentioned  (e.  e.  the  usual  limitations 
to  bar  dower)  must  be  adopted,  or  if  the  limitations  are 
confined  so  as  to  guard  against  the  present  wife's  dower 
only,  (i.  e.  by  restricting  the  estlate  of  the  trustee  to  the 
joint  lives  of  the  husband  and  his  present  wife),  there 
should  also  be  inserted  a  declaration  that  no  future  wife 
should  be  dowable  (m).  But  the  declaration,  it  is  con- 
ceived, if  proper  to  be  inserted  at  all  (ri),  should  be  in- 
serted,  whether  the  limitations  be  confined  to  the  ex- 
isting coverture  or  not;  for,  neither  the  usual  limit- 
ations to  bar  dower,  nor  any  other  limitations  under 


(V)  In  consequence  of  certain 
floating  doubts,  this  Tiew  of  the 
act  was  originnUy  put  forth  with 
Bome  hesitation.  But  those  doubts 
are  now  dissipated.  An  eminent 
writer  observes,  *'it  must  be  bome 
in  mind,  that,  as  to  widows  with- 
in the  exception,  their  rights  are 
saved  in  estates  acquired  by  their 


husbands  even  after  the  1st  Jan. 
1 834 .  The  right  of  dower  of  wo- 
men  married  after  the  Ist  Jan. 
1834,  is  placed  on  altogether  a 
different  footing/'  2  Sugd.  V.  k 
P.  lOdi  ed.  222;  and  see  2  Sugd. 
Pow.  36. 

(m)  1  Sugd.  Fdw.  2A9. 

(n)  Vide  post,  305. 
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oRArTE.  V,    which  the  husband  would  be  owner  of  the  immediate  be* 
neficial  fee  (s.  2),  could  exclude  a  future  wife ;  unless, 
indeed^  such  limitations  contained  something  amounting 
to  a  declaration  against  dower  (s.  6),  as,  where  the  es- 
tate of  the  trustee  is  limited  '^  to  the  intent,  that  the  pre- 
sent, or  any  fiiture  wife,  may  not  be  entitled  to  dower.** 
Astofheexpe-       Indeed,  to  prevent   the  necessity  of  inquiring,   for 
ingThe'aMs  to'  the  purposcs  of  title,  into  the  fact  and  time  of  marriage, 
l^d^Tti^niy  it  will  be  advisable,  in  most  cases,  to  insert  the  uses 
IppSntmcnL     commouly  introduced  before  the  passing  of  the  act,  until 

time  may  be  presumed  to  have  worn  out  the  class  of 
wives  within  the  saving.  Even  then,  it  may  be  proper 
to  retain  the  power,  which  enables  the  owner  to  convey 
by  appointment  simply.  The  power  had  also,  till  lately^ 
the  more  questionable  merit  of  enabling  him,  on  a  sale 
or  mortgage,  to  confer  a  title  paramount  to  the  claims  of 
his  judgment  creditors  (o),  notwithstanding  that  the  pur* 
chaser  or  mortgagee  had  actual  notice  of  the  judgment, 
and  whether  the  judgment  was  obtained  in  invitum  or 
not  (  p) ;  but  a  recent  act  (q)  has  extended  the  remedies 
of  the  judgment  creditor  to  lands  over  which  the  debtor 
shall,  at  the  time  of  entering  up  the  judgment,  or  at  any 
time  afterwards,  have  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person,  exercise 


(o)  Doe  d.  Wigan  v.  Jones^  10 
Barn.  &  C.  459;  5  Man.  &  R. 
663;  Tunstall-^.  Trappes,  3  Sim. 
300. 

(j?)  Eaion  ▼•  Sanxter,  6  Sim. 
•  517;  Skeeles  v.  Shearlyt  8  Sim. 
153;  but  see  1  Ad.  &  £11.  293. 
It  may  be  doubted,  whether,  if  the 
yendor  had  appointed  to  a  mortga- 
gee in  fee,  or  had,  before  the  exe- 
cution of  the  conveyance  creating 
the  power,  become  equitable  owner 
under  a  contract,  the  purchaser 


would,  by  virtue  of  an  appoint- 
ment, have  taken  the  equitable 
fee,  discharged  from  a  judgment 
first  attaching  on  that  fee  in  its. 
separate  state.  (8  Sim.  1).  The 
discharge  in  equity  seemed  to  de- 
pend on  the  identity  of  the  legal 
and  equitable  ownership,  and  on 
the  effect  of  the  appointment  in 
passing  the  latter  as  involved  in 
the  former. 

(q)  1  &  2  Vict.  c.  110,  ss.  11, 
13. 
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for  his  own  benefit.     And  though  this  enactment  has    chapter  v. 

been  modified^  in  favour  of  purchasers^  by  a  still  later 

act  (r),  yet>  such  modification  places  the  protection  to 

be  derived  firom  an  appointment  upon  an  equality  with 

that  ordinarily  afforded^  on  general  principles  of  equity^ 

by  a  prior  legal  estate  acquired  zmthout  notice  (s). 

The  propriety  of  the  practice,  which  soon  after  the  pass*  As  lo  the  in- 

,     ,       Tx  A        1  t        n  •  •  discriminate  in» 

mg  ot  the  Dower  Act  became  general,  oi  msertmg,  as  a  senioD,  lq  pur- 

Ciisse  deeds  of 

matter  of  course,  in  conveyances  to  purchasers,  a  decla-^  a  declaration 
ration  against  dower,  (the  forms  of  which,  if  collected,  **^^*  ^^^* 
would  exhibit  the  same  idea,  diversified  by  a  whimsical 
variety  of  expression),  has  been  questioned  (t),  on  the 
ground  that  as  an  owner  in  fee  can  now  alien  and  devise 
free  from  dower,  or  exclude  ift  by  a  declaratory  deed  or 
will,  dower  can  attach  only  in  the  absence  of  a  contrary 
intention,  manifested  by  inconsistent  acts  or  express  de- 
claration ;  and  that,  if  the  owner  allow  his  estate  to  de- 
scend, the  claim  of  the  widow  is  equal  to  that  of  issue,  and 
superior  to  that  of  a  lineal  ancestor  or  a  distant  relation. 
There  is  force  in  this  reasoning ;  and,  perhaps,  the  indis- 
criminate insertion  of  the  declaration  may  be  ascribed  to 
a  sort  of  instinct,  which  led  professional  men  to  shut  out 
dower  at  any  rate.  It  did  not  occur  to  them,  that,  to  per- 
mit the  widow^s  provision  bylaw,  in  the  event  of  intestacy, 
to  take  effect  as  to  the  intestate^s  real,  as  well  as  his  per- 
sonal estate,  would  be  more  in  accordance  with  the  prin-' 
ciple  of  the  act,  and  more  agreeable  to  analogy.  The 
fact,  however,  that  lands  are  often  devised  to  the  heir, 
might  be  an  objection  to  the  omission  of  the  declaration, 
were  it  not  that,  by  a  contemporaneous  act  (u),  the  heir 
takes  as  devisee.    It  is  clear,  at  least,  that  no  blame  could 

(r)  2  Vict.  c.  11,  s.  5.  ed.  222. 

(«)  Ante,  106.  (u)  3  &  4  Wifl.  4,  c.  106,  s.  3^ 

(/)    2   Sngd.    V.   &  P.    10th     (post). 
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CHAPTER  V.     attach  to  any  professional  man  for  the  omission  of  th^  de- 
claration^ unless  he  were  expressly  instructed  to  insert  it. 
Dower  of  Where  a  vendor  has  a  wife  dowable^  and  the  marriage 

on  or  before  the  was  solemuised  ou  Or  before  the  1st  of  January,  1834, 
how  bawaWe/    her  dowcr  must  be  extinguished  by  a  deed  acknowledged, 

or  be  excluded  by  the  assignment  of  a  prior  term  (x). 
But  in  regard  to  a  wife  taken  after  the  1st  of  January, 
1834,  her  right  to  a  provision  out  of  the  husband's  land, 
is,  by  this  act,  reduced  to  a  shadow  ;  and  the  legislature, 
in  abstaining  from  the  total  abolition  of  dower,  may  be 
thought  to  have  displayed  more  seeming  gallantry  than 
real  wisdom. 
Unfounded  The  couditiou  of  married  women  under  the  new  law, 

to  dower  under  with  reference  to  dower,  has  produced  some  controversy. 

thfi  new  law  * 

How  far  the  doubts  entertained  had  any  real  foundation, 

will  be  seen  from  a  brief  statement  of  the  two  questions 

—whether  a      which  have  been  most  seriously  agitated.     1 .  A  doubt 

m^thintheFlnM  was  started,  whether  a  woman  married  on  or  before  the 

and  Recoveries  j^^  of  January,  1834,  could  extinguish  her  title  to  dower 

by  a  deed  acknowledged  according  to  the  Fines  and  Re- 
coveries Act,  and,  indeed,  whether  that  act  extends  to 
dower  in  its  inchoate  state.  There  seems  to  be  no  ground 
for  any  such  doubt,  which,  if  it  turn  upon  the  supposed 
inadequacy  of  the  word  ^'  estate,"  as  extended  by  the  first 
section  of  that  act,  to  *'  any  interest,  charge,  lien,  or  in- 
cumbrance, in,  upon,  or  affecting  lands,  either  at  law  or 
in  equity,"  to  include  the  wife's  title  to  dower,  is  really 
idle,  since  the  word  interest,  ''  ex  vi  termini  in  legal  un- 
derstanding," (and,  dfortioriin  the  construction  of  an  act 
of  parliament  of  this  description),  '^  extendeth  to  estates, 
rights,  and  titles,  that  a  man  hath,  of,  in,  to,  or  out  of 
lands ;  for  he  is  truly  said  to  have  an  interest  in  them  "  (y) ; 

,  (x)  Moky,  Smith,  1  Jac.  &  W.  665;   1  Jac.  490;  vide  ante,  297. 

(y).Co.  Litt.345,  346. 
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and  if  it  turn  upon  any  supposed  repugilaiicy  between    chapter  v. 
the  Fines  and  Recoveries'  Act  and  the  Dower  Act,  is,  if 
possible,  still  less  deserving  of  serious  refutation.     The 
former  act  merely  abolishes  the  old  mode  of  assurance  by 
married  women,  and  substitutes  generally  a  new  mode  ; 
the  latter  act  dispenses,  to  a  certain  extent,  with  the  ne- 
cessity of  any  conveyance  by  the  wife.     To  every  case,  in 
which  a  conveyance  by  the  wife  is  or  shall  be  requisite, 
the  substituted  assurance  applies.     This  doubt  derived 
more  countenance  than  it  seemed  to  deserve,  from  the  re- 
mark of  a  writer  of  high  authority,  that  "  the  3  &  4  Will. 
4,  c.  74,  s.  77,  might  be  held  to  extend  to  dower  so  as  to 
enable  a  married  woman  to  destroy  it,  but  did  not,  in 
expression,  accurately  embrace  it  («)."   But  the  doubt  has 
ceased  to  be  seriously  entertained  (a)  ;  and,  even  the  criti- 
cism seems  to  vanish  before  the  authority  of  Coke.     2.  It  —whether  the 
has  been  contended,  that  the  dower  of  a  woman  married  on  ciaration  win 
or  before  the  1st  of  January,  1834,  out  of  lands  purchased  out  of  lands  ac- 
hy the  husband  after  that  day,  may  be  excluded  by  a  de-  3an?i834r 
ciaration  (and,  as  a  consequence,  by  alienation,  &c.)  under  riagrtook  pi"e 
the  Dower  Act.     This  is  the  converse  of  the  position  th^t  dayf ^* 
already  noticed,  that  the  dower  of  a  woman  married  after 
the  1  st  of  January,  1 834,  may  be  excluded  by  the  common 
limitations  to  prevent  dower  (6).     In  order  to  support 
the  opinion  in  question,  the  last  section  (c)  must  be  ex- 
pounded thus : — "  this  act  shall  not  extend  to  any  title 

(z)  1  Sugd.  Vend.  9th  ed.  344.  shall  have  been  or  shall  be  mar- 
But  see  2  Sugd.  V.  &  P.  10th  ed.  ried  on  or  before  the  1st  day  of 
308.  January,  1834,  and  shall  not  give 

(a)  2  Sugd.  Y.  &  P.  10th  ed,  to  any  will,   deed,   contract,  en^ 

308.  gagement,  or  charge,  executed,  en- 

{h)  Ante,  296.  tered  into,  or  created  before  the 

(c)  "And  be  it  further  enact-  said  1st  day  of  January,  1834,  the 

ed,  that  this  act  shall  not  extend  effect  of  defeating  or  prejudicing 

to  the  dower  of  any  widow  who  any  right  to  dower." — s.  14. 

x2 
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CHAPTER  V. 


—whether, 
where  the  mar- 
riage waa  on  or 
before  Ut  Jan. 
1834,  dower  at- 
tachea  in  equi- 
ty. 


What  conceived 
to  be  the  true 
construction  of 
the  concluding 
aection; 


of  dower  which  shall  have  attached  or  shall  attach  on  or 
before  the  1st  of  January,  1834/'  instead  of — ''this  act 
shall  not  extend  to  the  dower  of  any  widow  who  shall 
have  been  or  shall  be  married  on  or  before,"  &c. ;  and  the 
question  will  be,  not  when  the  woman  was  married,  but 
when  the  dower  first  attached — a  question  not  of  extrin- 
sic/ar^,  but  of  title.  According  to  this  exposition,  (which 
entirely  changes  the  language  of  the  enactment),  if,  on 
or  before  the  1st  of  January,  1834,  land  was  limited  to 
A.  for  life,  remainder  to  the  husband  in  fee,  or  to  A.  and 
the  husband  as  joint  tenants  in  fee,  and  A.  died  after  that 
day,  living  the  husband  and  wife,  the  dower  then  first 
attaching  might  be  excluded  by  the  declaration  or  alien- 
ation of  the  husband,  though  the  wife  may  not  unrea- 
sonably be  presumed  to  have  calculated  on  the  contin- 
gency of  the  husband's  becoming  seised  solely  or  seised 
in  possession.  It  would  not  be  possible  to  distinguish 
between  such  cases  and  the  common  case  of  an  original 
acquisition  by  purchase  after  the  1st  of  January,  1834. 
The  construction  must  be,  either  with  reference  to  the 
time  when  the  marriage  was  contracted,  or  with  reference 
to  the  time  when  the  dower  attached.  On  the  other  hand, 
if  titles  of  dower,  attaching  after  the  1  st  of  January,  1834, 
of  women  married  on  or  before  that  day,  cannot  be  de- 
feated by  a  declaration,  or  otherwise,  under  the  Dower 
Act,  it  seems  to  follow  that  such  women  cannot  claim 
dower  in  equity  under  the  act.  It  would  not,  indeed,  be 
just  or  reasonable  that  they  should  be  allowed  to  take 
the  benefit  of  the  provision  made  by  the  act,  except  upon 
the  terms  imposed  by  the  act — ^that  they  should  claim 
at  once  under,  and  in  opposition  to  the  same  law. 

It  must  be  admitted  that  the  concluding  section 
of  the  act  is  obscurely  worded  and  open  to  different 
constructions ;  but  the  sound  opinion  seems  to  be,  that 
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the  new  law  of  dower  was  made  exclusively  for  women  chaptfr  v, 
married  after  the  1st  of  January,  1834.  This  construc- 
tion offers  no  violence  to  the  letter  of  the  act,  while,  for 
all  practical  purposes,  it  draws  a  broad  and  intelligible 
line  of  demarcation.  The  first  branch  of  the  section  ex- 
cepts out  of  the  act  women  married  on  or  before  the  1st 
of  January,  1 834 ;  the  second  branch  restricts  the  ope- 
ration of  the  act  as  to  women  left  within  the  act,  to  m- 
struments  and  acts  executed  and  done  on  or  after  that 
day.  The  natural  import  of  the  words  is — *'  that  none 
of  the  effects  attributed  by  this  act  to  the  declaration 
&c.,  of  the  husband,  shall  belong  to  any  such  declara- 
tion &c.  made  &c.  before  the  1st  of  January,  1834  ;** — 
but  the  act  has  attributed  no  effect,  or  rather  has  de- 
nied  effect  to  the  declaration  &c.  of  the  husband  in  re- 
gard to  women  married  on  or  before  that  day.  That  con- 
struction is  the  best,  which,  without  departing  from  the 
words,  gives  a  reasonable  and  consistent  operation  to  both 
branches  of  the  section.  If,  by  a  stretch  of  implicative 
construction,  the  clause  be  read  as  affirming  the  efficacy 
of  a  deed  &c.  executed  &c.  on  or  after  the  1  st  of  January, 
1834,  to  defeat  or  prejudice  any  right  of  dower,  how  is 
that  reading  to  be  reconciled  with  the  previous  saving  of 
rights  of  dower  attaching  on  or  before  the  1st  of  January, 
1834  ?  The  interpretation  in  question  would  have  been 
dismissed  with  a  brief  notice,  if  attempts  had  not  been 
made,  under  the  sanction  of  respectable  advisers,  to  en- 
force its  adoption  in  practice. 

This  measure  has  not  been  well  received  by  the  profes-  Opinions  con. 
sion.  "  There  appears  to  have  been  no  sufficient  ground,'*  do^c"/ac^ 
observes  the  eminent  writer  already  so  often  quoted,  ^'  for 
this   alteration  of  the  law.      The  wife's  ancient  right 
of  dower  has  been  in  effect  taken  away.    And  surely  it 
is  inconsistent,  whilst  you  enable  the  husband  in  every 
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CHAPTER  V. 


Free-bench. 


case  to  defeat  it,  to  extend  the  right  over  equitable  es-^ 
tates.  The  first  clause  of  the  provision.  No.  3,  [s.  6], 
was  suggested  by  the  author,  and  was,  by  the  desire  of 
Lord  Eldon,  introduced  into  a  bill  for  altering  the  Statute 
of  Limitations,  brought  into  the  House  of  Commons  by 
the  present  Vice-Chancellor,  when  he  was  a  member  of 
that  House.  It  was  no  infringement  upon  the  right  of 
the  wife ;  for,  as  the  husband  might  have  limited  the  es- 
tate to  uses  to  bar  dower,  so  as  to  prevent  dower  from  at- 
taching, there  was  no  reason  why  his  simple  declaration 
should  not  have  the  same  operation  ;  and  the  object  wad 
to  prevent  the  unnecessary  creation  of  powers.  But  the 
vesting  of  a  power  in  the  husband  to  defeat  the  wife's 
right  after  it  has  attached  must  be  defended  upon  dif- 
ferent grounds  {d  )." 

The  act  is  silent  as  to  free-bench,  the  right  to  which 
does  not,  unless  by  the  special  custom  of  the  manor,  at- 
tach in  the  lifetime  of  the  husband,  nor  consequently  in- 
terfere with  his  dominion  over  the  customary  estate. 


Inheritance. 
,,,,^1^  3&4Will.4, 
^^  ^  c.  106, 

[i?li^£^^.4ipRoya'  Assent, 
29/A  Aug. 
1833). 
Why  the  deyo- 
lation  of  pro- 
perty by  de- 
scent is  infre- 
quent, and  of 
secondary  in- 
terest 


The  ACT  FOR  THE  AMENDMENT  OF  THE  LAW  OF  INHERIT- 
ANCE, may  seem  to  demand  very  ftill  consideration.  But 
in  a  country  which  enjoys  the  largest  measure  of  freedom 
in  regard  to  the  alienation  and  settlement  of  property, 
and  which  an  intelligent  and  provident  spirit  has  well  in- 
formed of  the  extent  and  value  of  its  civil  rights,  the  law 
of  descent  can  operate  but  rarely.  Cases  of  intestacy 
have  long  ceased  to  be  so  common  as  to  attract  much 
observation  to  the  state  of  that  law,  and  the  recent  exten- 
tension  of  the  power  of  testamentary  disposition  {e)  must 
sensibly  narrow  the  sphere  of  its  future  operation.  It  is 
necessary  that  on  the  death  of  the  owner,  without  having 

{d)  2  Sugd.  V.  &  P.  10th  ed.  226. 
(i?)  7  Will.  4  &  1  Vict.  c.  26,  (post). 
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constituted  a  successor^  the  order  of  succession  should  chapter  v. 
be  fixed  by  law;  but  whether  the  devolution  shall  be 
governed  by  the  feudal^  and  in  some  respects,  perhaps, 
natural,  rule  of  primogeniture,  or  by  a  different  rule,  the 
experience  of  those  districts  in  which  partible  and  other 
peculiar  descents  prevail,  proves  to  be  a  question  of  se- 
condary importance  to  the  community.  So  far,  indeed, 
as  the  general  welfare  is  concerned,  it  is  often  immaterial 
on  what  principle  a  dry  rule  of  property,  the  result  of 
positive  institution,  is  settled,  though  it  is  always  mate- 
rial that  the  rule  should  be  simple,  certain,  and  known. 
In  refining  on  such  rules,  we  are  apt  to  catch  at  the 
shadow  of  abstract  perfection,  and  to  lose  the  solid  ad- 
vantage of  an  established  canon.  With  regard  to  the  As  to  the  policy 
legal  inheritance  of  a  trustee,  which,  from  the  negligence  ence  of  the  rule 
so  natural  where,  though  we  are  owners  in  point  of  law,  °^yP"™°*®°^" 
we  are  strangers  in  point  of  interest,  is  most  frequently 
suffered  to  descend,  the  rule  of  primogeniture  (in  which 
term  we  tacitly  include  masculinity,  or  the  precedence  of 
males)  was  clearly  the  simplest  and  the  best ;  while,  with 
regard  to  the  beneficial  inheritance,  on  which  the  direct 
practical  influence  of  the  rule  was  inconsiderable,  the  pre- 
ference was  obviously  due  to  a  law  settled,  understood, 
and  adapted  to  our  institutions.  And  if  the  indirect  in- 
fluence of  the  rule  upon  family  settlements  and  arrange- 
ments, which  lean  for  the  most  part  to  a  preference  of 
the  elder  male  line,  be  urged  as  more  extensive,  still,  the 
very  fact  of  such  preference  tends  strongly  to  the  con- 
clusion that  there  is  something  in  the  principle  itself  not 
uncongenial  to  the  national  habits  and  feelings.  The 
legislature  has  therefore  done  wisely  in  not  attempting 
to  disturb  that  fundamental  rule  (/).  There  were  cer-? 
tain  parts,  however,  of  the  law  of  descent  which  had  long 

(/)  Post,  Illustrations,  VI,  s.  2. 
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Descent  under 
the  old  law; 
from  whom 
traced; 

— of  estates  in 
possession; 


CHAPTER  y.  been  thought  to  admit  of  improvement^  though  the  de- 
fects were  not  deemed^  till  lately^  of  sufficient  practical 
moment  to  demand  legislative  interference.  What  these 
defects  were^  and  what  remedies  have  been  applied^  will 
appear  from  the  view  which  we  are  about  to  take  of  the 
new  statute^  and  in  which  we  propose  to  follow  the  order 
of  its  enactments.  But  the  same  reason  which  has  been 
adduced  against  extensive  changes  in  this  branch  of  the 
law^  namely,  its  infrequent  operation^  must  also  limit  our 
remarks. 

According  to  the  old  law,  on  the  death  of  the  owner 
of  an  estate  in  fee,  not  being  a  remainder  or  reversion 
expectant  on  an  estate  of  freehold,  the  descent  was  traced 
from  such  owner,  if  he  had  acquired  the  fee  as  a  purchaser, 
either  under  a  conveyance  or  devise  or  by  any  tortious 
means ;  or  if,  having  succeeded  by  inheritance,  he  had  ac- 
quired the  actual  seisin  by  entry  or  receipt  of  rent,  other- 
wise, from  the  heir  who  had  last  acquired  such  seisin, 
but  should  there  have  been  no  intermediate  heir  actually 
seised,  then  from  the  purchaser  of  the  descended  fee. 
As  to  estates  in  fee-simple  in  possession,  therefore,  (and 
for  this  purpose  the  possession  of  the  lessee  at  will  or 
for  years  of  the  freeholder  was  his  possession  (g)),  the 
primary  inquiry,  where  the  deceased  owner  had  taken  by 
descent,  was  not  for  the  purchaser,  but  for  the  per- 
son appearing  to  have  been  last  actually  seised,  on  whose 
heir,  being  of  the  blood  of  the  purchaser,  the  land  de- 
volved. With  respect  to  remainders  and  reversions  after 
estates  of  freehold,  such  interests,  from  their  nature,  did 
not  admit  of  an  actual  seisin ;  but  certain  acts  of  owner- 
ship exercised  over  them — as  the  making  of  a  lease  for 
life,  or  a  gift  in  tail,  or  a  conveyance  to  another  to  the 
use  of  the  owner — produced  a  corresponding  effect,  by 

0)  Ante,  13,  226,  256. 


—of  estates  in 
remainder  and 
reversion; 


RELATINO  TO  REAL  PROPERTY.  313 

constituting  the  person^  who  so  dealt  with  his  expectant    chapter  y. 

interest^  the  root  or  stock  of  descent.     If,  however,  the 

owner  of  a  remainder  or  reversion  died  without  having 

done  any  such  act,  the  descent  was  traced,  in  the  case 

of  a  remainder,  from  the  purchaser,  or,  in  other  words, 

from  the  person  to  whom  the  remainder  was  limited  on 

its  creation ;  and,  in  the  case  of  a  reversion,  from  the 

maker  of  the  particular  estate  on  which  the  reversion 

was  expectant,  and  of  whose  fee  it  was  the  undisposed 

of  residue.     As  to  both  estates  in  possession  and  estates  — ofbotb, 

.  1.       1  x«  -xi     where  the  own- 

in  remainder  or  reversion,  the  owner,  by  departing  with  erdepartedwith 

his  fee,  and  taking  a  reconveyance,  constituted  himself  the  fee-, 
a  purchaser ;  so  that  if  he  had  inherited  the  estate 
from  his  maternal  ancestor,  it  was  now  diverted  pri- 
marily into  the  paternal  line ;  but,  where,  upon  a  con- 
veyance to  uses,  the  fee  revested  in  him,  either  under 
an  express  limitation  of  the  use,  or  tacitly  by  way  of  re- 
sulting use,  the  course  of  descent  was  not  changed.  The  —ofanexccu. 
fee  taken  under  an  executory  devise  or  a  springing  use 
descended,  like  a  remainder  or  reversion,  to  the  heir  of 
the  purchaser,  but  not  being,  while  in  suspense,  transfer- 
able at  law  (h),  the  descent  could  not  be  similarly  affected 
by  the  act  of  the  owner.  The  descent  of  equitable  estates 
was  regulated  by  analogy  to  the  legal  estate. 

By  the  new  law,  descent  is  always  to  be  traced  from  DeaccDt  andcr 
the  purchaser  (s.  2),  and  the  term  purchaser  is  defined  to  be  traced  in'aii 
mean  the  person  who  last  acquired  the  land  otherwise  purchaser,  who 
than  by  descent,  or  than  by  an  escheat,  partition  or  in-  Ihe^'^onTMt 
closure,  by  the  effect  of  which  the  land  shall  have  become  ^°^^  ^ 
part  of,  or  descendible  in  the  same  manner  as  other  land 
acquired  by  descent  (s.  1).     The  person  last  entitled, 
in  point  of  right,  to  the  land,  whether  he  did  or  did  not 
obtain  the  possession  or  receipt  of  rent,  is  to  be  deemed 

(A)  Ante,  220. 
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CHAPtBR  ▼. 


In  ivbat  re- 
spects the  old 
law  is  affected 
by  this  rale. 


Instance  of 
hardship  result- 
ing from  the 
new  law,  as  re- 
gards coparce- 
ners. 


the  putchaser  from  whom  the  descent  is  to  be  traced> 
unless  it  be  proved  that  he  acquired  it  by  descent,  or  by 
an  escheat,  partition,  or  inclosure  attended  with  the 
effect  already  stated  (ib.) ;  and  then  the  inquiry  must  be 
prosecuted  upwards,  in  the  order  of  succession,  till  we 
discover  a  former  owner  who  is  ascertained  to  have  been, 
in  fact,  the  purchaser,  or  whose  presumable  title,  as  such, 
is  not  rebutted  by  similar  proof. 

These  enactments,  therefore,  alter  the  law  materially 
in  regard  to  several  points.  They  destroy  the  distinction 
between  estates  in  possession,  on  the  one  hand,  and  es- 
tates in  remainder  or  reversion,  and  executory  interests, 
on  the  other  ;  for  now  all  descend  alike  to  the  heir  of  the 
owner,  and  only  of  the  owner,  (for  with  his  blood  the  fee 
itself  terminates),  who  satisfies  the  definition  given  by  the 
act  of  the  purchaser ;  they  render  seisin  altogether  un- 
necessary and  inoperative ;  they  ascertain  negatively  what 
is  requisite  to  constitute  a  purchaser  ;  they  invest  prima 
facie  the  last  owner  with  that  character,  of  which  he  can 
only  be  deprived  by  positive  evidence  of  his  having  suc- 
ceeded by  inheritance,  when  the  same  presumption  will 
arise  in  favour  of  his  immediate  ancestor,  to  be  destroyed 
by  similar  means ;  and  so  backward,  as  far  as  the  pedigree 
and  proof  extend.  The  fact  of  original  acquisition  can- 
not of  course  be  disputed  if  the  given  owner  acquired  the 
land  as  a  grantee,  devisee,  or  cestui  que  use,  or  even  as  a 
wrong-doer.  Under  particular  circumstances,  the  ope- 
ration of  the  new  and  of  the  old  law  will  differ  widely. 
Thus,  if  A.  purchase  in  fee  and  die  leaving  issue,  three 
daughters  only,  and  one  of  the  daughters  die  intestate 
leaving  issue,  a  son,  then,  as  the  descent  is  to  be  traced 
from  A.,  the  purchaser,  the  share  of  the  deceased  daugh- 
ter will  descend  to  her  surviving  sisters  and  to  her  own 
son  in  co-parcenery,  and,  consequently,  in  the  result,  each 


RELATING  TO  REAL  PROPERTY.  315 

of  the  surviving  sisters  will  take  four-ninths^  and  the  son  chapter  v. 
one-ninth  only  of  the  entirety  (^).  This  supposes  of 
course  that  the  deceased  daughter  did  no  act  to  constitute 
herself  a  purchaser  of  her  share ;  and  it  suggests  the  ex- 
pediency of  guarding  in  these  cases^  by  means  of  such  an 
act^  against  eventual  intestacy. 

The  statute  has^  at  the  same  time,   multiplied   the  New  modes  of 
means  of  original  acquisition,  by  enacting  that,  under  a  Xt/^ur. 
devise  (whether  by  virtue  of  ownership  or  by  way  of  _"nder  a  de- 
appointment  in  execution  of  a  power  (k)  )  to  the  testator's  ^"®  ^  ^«  ^®*^» 
heir,  or  to  the  person  who  shall  be  his  heir,  and  under  a  —under  a  Hmi- 
limitation  by  deed,  (whether,  it  should  seem^  at  the  com-  gnmtor  or  to 
mon  law  or  by  way  of  use),  to  the  grantor  and  his  heirs,    "  **"* 
or,  omitting  him,  to  his  heirs ; — the  testator's  heir,  instead 
of  taking  by  his  elder  title  as  heir,  shall  take  as  devisee  ; 
and  the  grantor,  instead  of  having  his  old  estate,  shall  take 
by  purchase  (s.  3).     As  the  law  stood,  neither  the  devise 
nor  the  limitation  was  of  any  force,  except  negatively  to 
prevent  the  estate,  which  it  purported  to  include,  from 
passing  under  any  other  devise  or  limitation  in  the  same 
instrument  (/) ;  but  now,  both  are  positively  operative, 
and  the  effect  is  to  constitute  the  heir,  or  the  grantor,  a 
purchaser  under  the  devise  or  the  limitation. 

The  case  of  a  person  entitled  under  a  limitation  to  the  Where  thebeirs 
heirs,  or  to  the  heirs  of  the  body  of  his  ancestor,  asrpurcha-  chase,  descent 
sers,  contained  in  an  assurance  executed  after  the  31st  of  from  the  an- 
December,  1833,  or  in  the  will  of  a  testator  dying  after  ""**'' 
that  day,  is  the  subject  of  another  provision  (s.  4)  which 
directs  the  descent  to  be  traced  as  if  the  ancestor  himself, 
in  whom  the  inheritance  never  vested,  had  been  the  pur- 
chaser.    The  old  law,  in  the  case  of  a  limitation  to  the 

(t)  See  23  Law  Mag.  279.  W.  Bla.  739 i  Robinson  y.  Knight, 

\k)  See  2  Sagd.  Pow.  20.  2  Eden,  155. 

(Z)  Ameabwry  v.  Brown,  2  Sir 
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CHAPTER  V.  heirs  of  the  body  of  A.,  as  purchasers,  carried  the  fee-tail, 
by  an  anomalous  species  of  devolution,  which  is  some* 
times  called  a  quasi  descent,  and  which  a  learned  writer 
on  the  law  of  descent  has  characterised  as  ''  an  uncouth 
nondescript  (jn)^  to  every  person  successively  answering 
the  description  of  heir  of  the  body ;  and,  in  the  case  of  a 
limitation  to  the  heirs  general,  gave  the  fee  to  the  person 
or  persons  sustaining  the  character  of  heir  at  the  death 
of  the  ancestor  (n).  But  now,  though  the  limitation  still 
confers  an  estate  by  purchase,  commencing  in  the  heirs, 
the  course  of  descent  is  the  same  as  if  the  limitation 
had  been  made  to  the  ancestor  and  his  heirs,  special  or 
general. 
Some  general  The  prcscut  statc  of  the  law,  with  respect  to  gifts  to 
tuning  the  ef-    hcirs,  spccial  or  general,  may  be  placed  before  the  student 

feet  of  gifts  to      •  i»  :i  Ti*    A  •      ji    •       1*  i      • 

Aet>«;  m  a  few  words.     It  A.,  seised  m  fee,  convey  or  devise, 

iMtaUra^  ®^   either  at  the  common  law  or  by  way  of  use,  to  B,  and  the 

heirs  of  his  body,  or  to  B.  and  his  heirs,  B.  will  take  an 
estate  in  fee-tail  or  fee-simple  by  purchase,  and  the  word 
heirs  will  be  merely  a  word  of  limitation  indicative  of 
the  quantity  or  duration  of  his  estate.  If  A.,  so  seised, 
convey,  at  the  common  law  (o),  to  B.  for  a  particular  es- 
tate, as  for  life,  or  in  tail,  with  reversion  to  himself  (A.) 
and  his  heirs,  or,  without  naming  himself  as  an  object, 
(for  the  result  will  be  the  same),  to  his  heirs  or  right 
heirs ;  or  convey,  by  way  of  use,  to  himself  (A.)  and  his 
heirs  or  right  heirs,  or,  without  naming  himself  as  an  ob- 
ject, to  his  heirs  or  right  heirs,  either  in  possession  or  in 
reversion,  or  by  way  of  springing  use,  A.  will  take  an 
estate  in  fee  by  purchase,  and  the  word  heirs  will  be 
merely  a  word  of  limitation  indicative  of  the  quantity  or 

(m)  Watk.  Desc.  156.  («)  Feam.  Cont.  R.  192. 

(o)  Ante,  ill. 
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duration  of  his  estate ;  for  though^  in  the  instance  of  the  chapter  v. 
limitation  to  his  heirs  or  his  right  heirs^  it  is  by  the  at- 
traction of  his  former  ownership,  and  not  by  force  of  the 
express  terms  of  the  instrument,  that  the  fee  revests  in 
him,  yet  the  statute  (s.  3)  imbues  that  fee  with  the  descen- 
dible qualities  of  a  new  estate.  In  fact,  A.  takes,  under 
his  own  assurance,  as  if  the  estate  were  to  him  and  his 
heirs  of  the  gift  of  a  stranger ;  and  where  he  creates  a 
particular  estate,  limiting  the  expectant  fee  to  himself  and 
his  heirs,  or,  without  naming  himself  as  an  object,  to  his 
heirs,  he  takes  the  fee,  for  the  purposes  of  descent  at  least, 
not  as  a  reversioner,  but  as  a  remainder-man  (/?)•  But 
where,  on  a  conveyance  at  the  common  law,  creating  par- 
ticular estates  only,  the  fee  tacitly  remains  in  the  grantor, 
and  where  on  a  conveyance  to  uses,  not  disposing  of  the 
ultimate  use,  or  of  any  use,  the  use  of  the  fee  tacitly 
results  to  the  grantor,  his  former  estate  is  preserved. 
If  A.,   so  seised,  devise  to  his   heir,  or  to  the  person  — uawordof . 


who  shall  sustain  that  character,  individually,  the  de- 
visee will  take,  as  such,  by  purchase,  in  the  same  man- 
ner as  if  he  were  a  stranger.  Again,  if  A.,  so  seised,  .con- 
vey or  devise,  either  at  the  common  law  or  by  way  of 
use,  to  the  heirs  of  the  body,  or  to  the  heirs  or  right 
heirs  of  B.,  (who,  if  the  conveyance  be  at  the  common 
law,  must  be  a  deceased  person,  since  it  would  otherwise 
be  void,  as  being  a  conveyance  in  luturo  (jq)  ),  the  heir 
will  take,  as  a  purchaser,  an  estate  commencing  in  him- 
self, but  the  statute  will  direct  the  succession  through 
the  line  of  heirs  of  the  ancestor,  in  the  same  manner  as 
if  the  estate  had  really  commenced  in  such  ancestor ; 
and,  consequently,  a  limitation  to  the  heirs,  as  purchasers, 
of  the  maternal  ancestor  will  pursue  the  maternal  line. 
It  is  hardly  necessary  to  observe,  that  if  the  limitation  to  Distinction  be- 

(p)  Ante,  11.  (q)  Ante,  16,  112. 


I 
I 

■ 


318 


OF  THE  NEW   STATUTES 


CHAPTER  V. 

tween  limita- 
tion to  heirs  of 
.  the  gfrantor, 
and  hein  of  a 
stranger. 


Effect  of  a  de- 
vise to  the  tes- 
tator's heirs. 


Suggestion  as 
to  limiting  di- 
rectly to  the  an- 
cestor, when  he 
js  the  object 


Descent  as  be- 
tween brothers 
and  sisters,  to 
be  immediate. 


the  heirs  of  B.  were  preceded  by  the  limitation  to  him 
of  a  particular  estate  of  freehold  of  the  same  quality, 
legal  or  equitable,  the  limitation  to  his  heirs  would  then 
operate,  by  force  of  a  well-known  rule  of  law  (r),  as  a 
limitation  to  himself  and  his  heirs ;  whereas,  in  the  case 
of  a  limitation  to  the  heirs  of  A.,  the  grantor ^  it  is 
wholly  immaterial  whether  there  be  any  such  prior  limit- 
ation  to  him  or  not,  since  he,  in  respect  of  his  former 
ownership,  will  always  take  the  benefit  of  the  limitation 
to  his  heirs,  though  now,  by  force  of  the  statute  (s.  3),  he 
will  take  it  as  a  purchaser.  The  legal  import  of  a  limita- 
tion by  will  to  the  heirs  or  right  heirs  generally,  (as  distin- 
guished from  a  devise  to  the  individual  heir),  of  the  tes* 
tator,  which  does  not  appear  to  be  altered  by  the  act,  is 
equivalent  to  a  declaration  of  intestacy  as  regards  the  es- 
tate to  which  it  applies  (*).  We  may  conclude  this  branch 
of  the  subject  by  suggesting,  that,  in  the  case  of  a  living 
ancestor,  the  limitation  should  always  be  expressly  to 
him  and  his  heirs,  whether  grantor  or  stranger,  notwith- 
standing he  should  take  a  particular  estate  of  freehold 
of  the  same  quality  under  the  same  assurance ;  unless 
the  intention  requires  that  the  heirs  should  be  entitled  as 
substantive  takers  ascertained  by  that  designation  (t). 

The  statute  next  enacts,  that  the  descent  between 
brothers  and  sisters,  which,  by  a  technical  rule  of  the 
old  law,  was  immediate  {v),  so  that  it  was  unnecessary 
to  name  the  common  parent  in  deducing  the  title,  shall 
be  traced  through  such  parent ;  so  that,  of  course,  the 
brother  of  the  half-blood  of  the  last  owner,  where  the 
father  was  the  purchaser,  will  be  entitled  as  claiming 
through  the  father  (s.  5). 


(r)  Post,  niustrations,  V. 

(t)  Ante,  315,  n.  (/). 

{t)  Ante,  297;  post,  Illustra- 


tions, V. 

(tt)  See  Collingwood  v.   Paee^ 
Bridg.  by  Bann.  410. 
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'    The  statute  then  proceeds  to  make  a  more  important     chapter  v. 
alteration,  not  only  by  admitting  the  lineal  ancestors.'  Admission  of 

'  J       J  o  ^  '    the  lineal  an- 

who  stood  altogether  excluded,  to  the  succession^  but  by  coetry; 
admitting  the  direct  ancestral  stock  in  preference  to  the 
collateral  branches.  Thus,  on  failure  of  lineal  descend- 
ants, we  are  to  inquire  for  the  father,  and  not  for  the 
brother  or  sister,  nephew  or  niece;  for  the  grandfather, 
and  not  for  the  uncle,  aunt,  or  cousin ;  ascending,  in  the 
first  instance,  to  the  immediate  parent,  and  then  again 
descending  to  his  issue,  .as  in  a  course  of  transmission  from 
him ;  and  so,  as  to  eyery  more  remote  lineal  ancestor  and 
his  issue,  in  each  degree.     But  preference  is  giyen  to  the  —giving  the 

preference  to 

male  ancestral  line  throughout ;  paternal  ancestors  and  males. 
their  descendants  inheriting  before  maternal  ancestors  and 
their  descendants ;  male  paternal  ancestors  and  their  de- 
scendants before  female  paternal  ancestors  and  their  de- 
scendants, and  male  maternal  ancestors  and  their  descend- 
ants before  female  maternal  ancestors  and  their  descend- 
ants (s.  7) ;  and  the  much  controverted  question  (x),  whe- 
ther the  line  of  the  father's  mother,  or  that  of  the  father's 
paternal  grandmother,  should  be  preferred,  is  at  length 
decided  by  the  legislature  in  favour  of  the  latter  (s.  8). 

The  narrowness  of  the   old  law  was  more  strongly  Admission  of 
censured  for  its  exclusion  of  the  half-blood,  than  for  its  g^  kKAJu^A'^h*^^'''^^^ 
exclusion  of  the  ascending  line,  because,  in  the  former  ^zt^  ^-t^^^'^^^^^ty, 
case,  the  hardship  was  more  obvious,  and  its  occurrence        rr^^^^  /L*  ICK^b^J^ 
less  rare.     This  ground  of  complaint  is  also  removed  'yJt^f^^^^l^^^*''*^^^ 
and  every  relation  of  the  half-blood  is  permitted  to  ^'^^'^^^^^a^^^ 
ceed  next  after  any  relation  in  the  same  degree  of  thex^iv^cr-j^  ^'^''^l^yf^k^ 
whole  blood  and  his  issue,  where  the  common  ancestor  is^t^  jz^^^^j^^ 
a  male,  and  next  after  the  common  ancestor,  where  thc^^jfc^^f?^^^^-  *^^y^^^^ 
common  ancestor  is  a  female ;  so  that,  after  exhausting^  ^'^^^^lljIZ^ArYi?^ 


(ar)  2  Black.  Comm.  by  Christ.  240,  n.  (17).  See  DaviesY.  Lowndet^^^  —^^''^t^' 
5  Bing.  N.  C.  161,  7  Scott,  22.  .^.../r^df /^A^^f^^l^^ 
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CHAPTER  ▼.  the  brothers  and  sisters  of  the  whole  blood  on  the  part  of 
the  father  and  their  issue^  we  are  next  to  inquire  for  the 
brother  of  the  half-blood  on  the  part  of  the  father ;  but 
the  brother  of  the  half-blood  on  the  part  of  the  mother  is 
postponed  to  the  mother  (s.  9). 
Descent  may  be  The  ouly  remaining  imputation  on  the  old  law  is  re- 
persons  at-       moved  bv  another  enactment^  which  permits  descent  to 

be  traced  through  an  attainted  person  (y),  who  has  died 
antecedently  to  the  descent  (s.  lO), 
Tables  of  de-         The  effect  of  thosc  provisions  of  the  new  law  which 
•^®°^  extend  the  range^  and  vary  the  order  of  succession^  will 

be  best  understood^  and^  indeed,  can  only  be  understood, 

by  an  attentive  comparison  of  the  present  with  the  former 

lines  of  descent  as  indicated  in  the  tables  {£). 

Periods  of  com-       Attention  to  dates  is  material,  for  an  heir,  to  take 

Srnewiaw.'^    by  dcsccut  from  a  person  who  died  before  the  1st  of 

January,  1 834,  and  an  heir  to  take  by  purchase  under  a 

deed  executed  before  the  1st  of  January,  1834,  or  the  will 

of  a  testator  who  died  before  that  day,  (whether,  as  to 

the  heir  taking  by  purchase,  the  ancestor  was  living  on  or 

after  the  same  day,  or  not),  must  be  traced  according  to 

the  old  law  (s^  12). 

The  old  law  re-       The  law  of  inheritance,  as  regards  lineal  descent  to  the 

aliens,  &&,  and  issue  of  the  purchaser,  or  as  regards  aliens  (a),  denizens, 

descenTsr  ^^    ov  bastards  (6),  has  undergone  no  alteration,  and  parti-* 

ble  and  other  peculiar  descents  have  been  retained. 
Tbe  new  law         But  the  provisious  of  the  act  extend  generally  to  every 
heritoWe  pro-    spccics  of  property  real  and  personal,  of  whatever  tenure 


perty  generally. 


iy)  See  54  Geo.  3,  c.  145.  (b)   See  Doe  y.  Blackburn,  1 

(z)  Post,  Illustrations,  YIII.  Mood.  &  R.  547>  as  to  the  opera- 

(a)  See  11  &  12  Will.  3^  c.  6;  tion  of  the  act,  where  the  person 

25  Geo.  3,  c.  39;  Suttm  t.  Sut-  last  entitled  inherited  from  an  il- 

tan,  1  Russ.  &  M.  663;  Fourdrin  legitimate  father,  and  died  without 

V.  Gowdy,  3  MyL  &  K.  383.  issue. 
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or  quality,  if  descendible  or  transmissible  to  heirs,  in  ohapter  ▼. 
any  mode,  and  to  every  kind  and  degree  of  interest  of 
an  inheritable  quality  (s.  1)^  whether  l^al  or  equitable. 
We  may  conclude  with  the  observation  that  the  descent 
of  real  or  immoveable  property  (and  for  this  purpose, 
money  devoted  to  the  purchase  of  land  is  to  be  considered 
as  land  of  the  locality  and  kind  directed  to  be  pur- 
chased (c))  depends  exclusively  on  the  lex  loci  rei  sitae  (d), 
and  not,  like  the  succession  to  personal  property,  on  the 
domicil  of  the  owner. 

The  policy  of  making  any  material  diange  in  the  set-  General  merit* 
tied  law  of  inheritance,  has  already  been  questioned. 
Nor  can  the  alterations  actually  made,  be  entirely  ap- 
proved. This  act  has  elicited  the  following  remarks  : — 
^'  The  act  does  not  provide  generally  for  the  want  of 
possession  in  an  heir,  nor  does  it  appear  to  have  been 
necessary  to  do  so,  because,  as  the  descent  is  to  be  traced 
from  the  purchaser,  it  is  indifferent  whether  the  person 
last  entitled  was  in  actual  seisin  or  not,  for  his  seisin,  if  it 
existed,  would  not  affect  the  descent,  which  is  not  to  be 
traced  from  him.  This  direction,  that  in  every  case  the 
descent  is  to  be  traced  from  the  purchaser,  should  never 
be  lost  sight  of.  It  was  intended  to  abolish  the  rule  re- 
quiring seisin  altogether,  cmd  to  enact  that  estates  should 
pass  to  the  heirs  of  the  person  who  last  died  entitled,  al- 
though he  might  not  have  had  seisin  (e).  But  at  that 
time  it  was  not  in  contemplation  to  trace  the  descent  from 
the  purchaser,  the  adoption  of  which  plan  rendered  the 
proposed  rule  unnecessary.  It  would,  however,  have  been 
more  simple,  and  would  have  broken  in  less  upon  our 

(c)  Aixte,  93.  Story's  Conflict  pf  Laws,  chap. 

(d)  See  Doe  v.  Fardill,  5  B.      12,  s.  483. 

&  C.  4SS,  8  Dewl.  &  R.   185;  (e)  1  Rep.  16. 

Gamhier  y.  Oambier,  7  Sim.  263; 

VOL.  I.  Y 
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habits  of  tracing  a  pedigree^  if  the  original  plan  had  been 
adhered  to^  and  the  descent  had  still  been  traced  from 
the  last  owner,  and  there  seems  no  sufficient  reason  for 
preferring  the  whole  blood  to  the  half-blood  amongst  col- 
laterals in  the  ascending  line :  the  preference  was  right 
enough  as  between  brothers  and  sisters  of  the  last  owner, 
where  he  bought  the  estate  and  was  a  purchaser  in  that 
sense,  but  in  every  other  case,  perhaps,  it  would  have  been 
simpler  and  better  to  have  abolished  the  distinctions  be- 
tween, the  whole  and  the  half  blood,  and  more  particularly 
as  the  act  itself  enlarges  a  man's  capacity  to  take  in  the 
<;haracter  of  a  purchaser.  For  if  a  man  takes  through  his 
father  by  devise,  which  is  now  made  to  invest  him  with 
the  character  of  a  purchaser,  the  estate,  on  his  death  in- 
testate and  without  issue,  will  go  to  his  sisters  of  the 
whole  blood  in  exclusion  of  the  brothers  of  the  half-blood, 
and  so  in  the  ascending  scale  to  his  aunt  of  the  whole 
blood  in  preference  to  his  uncle  of  the  half-blood ;  whereas 
if  the  estate  had  descended  to  him  from  his  father,  who 
was  the  purchaser  (which,  but  for  this  statute,  it  would 
have  done,  although  devised  to  him),  the  brother  of  the 
half-blood  would,  under  the  act,  have  been  preferred  to 
the  sisters  of  the  whole  blood,  whilst  the  father's  sisters  of 
the  whole  blood  would  have  taken  before  his  brother  of 
the  half.blood  (/)." 


Creditors. 
3  &  4  Will.  4, 

0.  104. 
(Royal  Jssent, 
29ih  Aug. 
1833). 

Real  estates 
subjected  to  the 
simple  contract 
debts  of  the  de- 
ceased owner. 


The  act  to  render  freehold  and  copyhold  estates 
assets  for  the  payment  of  simple  and  (g)  contract 
DEBTS,  constitutes  the  freehold,  customary-hold,  and  copy- 
bold  estates,  of  every  deceased  proprietor,  not  charged 
by  his  will  with  the  payment  of  his  debts,  assets,  to  be 
administered  in  equity,  for  the  payment  of  his  debts,  as 
well  simple  contract   as   specialty.      But  preference  is 

(/)  2  Sugd.  V.  &  P.  10th  ed.  236.  Q/)  Sio— Dele  ''and.'' 
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given  to  creditors  by  specialty  binding  the  heirs ; — and    chapter  v. 
heirs  are  not  bound  by  bond  or  covenant  unless  expressly 
mentioned.     The  real  estate  of  deceased  persons^  being 
traders  within  the  bankrupt  laws,  was  liable,  to  the  like 
extent,  under  a  former  act  (A). 

This  enactment  will  not  throw  any  impediment  in  the  Liability  of 

^    _,  .  purchasers  at 

way  of  alienation.  As  the  act  does  not  operate  to  charge  to  the  appiica- 
the  land  specifically,  a  purchaser  for  value  from  the  heir  purchase-mo- 
or devisee  will  not  be  liable,  if  the  consideration  be  pecu-  °*^' 
niary,  to  see  his  money  applied  in  payment  of  the  debts^  nor 
will  he,  even  if  the  consideration  be  other  than  pecuniary, 
as  marriage,  take  subject  to  the  debts  (t),  although  pur-> 
chasing  with  express  notice  of  unsatisfied  demands.  On 
the  other  hand,  the  act  will  not  relieve  the  purchaser  firom 
the  obligation  of  seeing  his  money  applied  in  payment  of 
legacies  charged  by  the  will  (A) ;  for  it  merely  extends 
to  debts  of  every  grade,  the  equitable  liability  of  the  real 
representative,  in  respect  of  the  real  estate,  as  assets  in 
his  hands,  for  the  value  of  which  he  is  personally  account- 
able, leaving  the  law,  in  all  other  respects,  as  it  stood  ; 
and,  consequently,  where  there  is  a  charge  of  legacies, 
but  not  of  debts,  and  the  heir  or  devisee  sells,  though 
expressly  for  the  purpose  of  paying  debts,  the  purchaser 
must  still  require  the  legacies  to  be  satisfied  or  released. 
Lands  charged  with  debts  will  be  equitable  assets,  as  be- 
fore, to  be  administered  upon  the  equitable  principle  of 
equality  (/). 

(Ji)  47  Geo.  3,  sess.  2,  c.  7^^  ever,  has  been  treated  as  inap- 

re-enacted  1  Will.  4,  c.  47,  s.  9.  plicable  to  annuities.  (See  3  Sugd. 

(t)    Spaekman  t.   TimbreU,  8  V.  &  P.  10th  ed.   161,  but  see 

Sim.  253.  Id.  n.  («)).     But,  as  the  protec- 

(Jc)  Horn  t.  Horn,  2  Sim.  &  tion  is  equitable  onlj,  a  legal  rent- 

S.  448.      Annuities,  as  well  as  charge  must  of  course  be  released, 

gross  sums,  seem  to  be  within  the  (Q  See  1  Keen,  577.     "  As  to 

reason  of  the  rule,  which,  how-  debts,  a  charge  by  the  will  is  now 

y2 
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CHAPTER  V.    ^'  We  may  take  this  opportunity  of  correcting  a  notion. 
Charge  of        that  where  a  testator  charges  his  real  estate  with  debts, 

debts  should  be  ^ 

accompanied      this,  without  Hioro,  authorizcs  the  executors  to  sell  or 

by  an  authonty 

to  sell  or  mort-  mortgage  the  estate.     In  such  cases;  the  only  mode  of 

rendering  the  charge  available  is  by  a  bill  in  eqmty, 
unless  the  person  taking  the  real  estate  beneficially, 
subject  to  the  charge,  be  competent  and  willing  to 
sell  or  mortgage ;  and  care  should  therefore  be  taken, 
at  least  where  it  is  probable  that  recourse  to  the  real 
estate  may  become  necessary,  and  that  a  suit  would  be 
the  consequence,  to  create  a  trust  or  power  adequate  to 
work  out  the  payment.  Not  only  have  the  executors, 
as  such,  no  authority  to  sell  or  mortgage,  but  the  pur* 
chaser  or  mortgagee,  paying  his  money  to  them,  would 
not  be  exonerated,  inasmuch  as  the  charge  constitutes 
the  owner  of  the  real  estate  a  trustee  pro  tanto  for  the 
creditors,  and  he,  as  such,  is  of  course  the  proper  party 
to  receive  the  money,  which  forms  a  peculiar  fiind  to  be 
administered  on  equitable  principles,  and  not  according 
Who  may  sell  to  the  Ordinary  course  of  administration.  The  rule  which 
^h^n  no  ex-      relicves  purchasers  and  mortgagees  (m),  from  seeing  to 

press  aathority     .<■  i*i*  /•^i*  i  •<•  •  -ii 

u  given.  the  application  ot  their  money,  where  it  is  primarily  de- 

voted to  the  payment  of  debts  generally,  supposes  that 
the  sale  or  mortgage  is  made,  and  the  money  received, 
either  by  the  owner,  or  by  some  person  invested,  as  trus- 
tee, or  as  donee  of  a  power,  with  authority  so  to  dispose 
of  the  estate ;  and  for  this  purpose,  competency  to  sell  in- 

inoperative,  in  consequence  of  the  for  now  ;  (see  3  My.  &  C.  Errata) ; 

act."     Per  Lord  Cottenham,  C,  so  that  what  reaUy  fell  from  the 

in   Mirehotise  t.   Scaife,   as  re-  court  is  consistent  with  the  rest 

ported  2  Myl.  &  C.  708.    This  of  the  judgment,  and  with  the 

passage,   against  which  a  qyuBre  positions  in  the  text 
was  placed  in  the  last  edition,  has         (m)  See  Eland  y.  Bland,  I  Beav, 

been  rectified  hy  substituting  not  235« 
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eludes  competency  to  mortgage  («).  The  purcliaser*s  lia-  chapter  ▼. 
bility  to  see  that  the  estate  is  sold  by^  and  the  money  paid 
to^  the  proper  party^  and  his  non-liability  to  see  that  the 
money,  after  such  payment,  is  duly  applied  in  satisfaction 
of  a  purpose  so  extensive  and  indefinite  as  the  liquidation 
of  debts  generally,  are  things  perfectly  distinct  and  con- 
sistent, but  which,  in  two  recent  cases  (o),  appear  to  be, 
in  some  degree,  confounded.  There  seems  to  be  a  ten- 
dency in  the  later  decisions  to  the  conclusion,  that  where 
the  testator  charges  his  real  estate  with  debts,  whoeyer 
can  make  a  legal  title  under  the  will  may  sell,  because 
the  purchaser  is  not  bound  to  see  to  the  application  of 
his  purchase  money.     It  may  be  thought,  perhaps,  that  As  to  the  im- 

plicfttioD  of  ft 

the  most  convenient  doctrine  would  have  been^  that  a  power  of  sale 

,  />    -I   1  1  •  \        M  •        !•    11      in  the  eucutor. 

charge  of  debts  on  real  estate,  without  more,  impliedly 
authorises  the  executor  to  sell  or  mortgage,  and,  indeed, 
though  the  uniform  practice,  in  the  case  of  a  mere 
charge,  (according  to  which  practice  the  heir  or  de- 
visee sells  without  the  concurrence  of  the  executor), 
contradicts  that  implicative  construction,  and  though 
such  a  power  is  open  to  the  objection  of  being  a  power 
simply  collateral,   and,    consequently,  it  should  seem. 


(n)  Ball  V.  Harrii,  8  Sim.  483; 
S.  C.  3  Jurist,  140,  (on  appeal). 
Secus,  where  an  absolute  conver- 
sion is  contemplated.  Haldenhy 
V.  Stofforth,  1  BeaT.  390.  As. to 
mortgaging  under  1  Will.  4,  c  47, 
see  Stnethunt  y.  Longworth^  2 
Keen,  603;  but  see  2  &  3  Vict. 
c  60,  s.  1;  2  Siigd.y.&  P.  10th 
ed.  195,  n.;  Holme  y.  Williams, 
8  Sim.  557. 

(o)  Shaw  y.  Barrer,  1  Keen, 
558;  Ball  \.  Harris,  8  Sim.  483; 
S.G.3Jurist^  140,  (on appeal).  In 


Shaw  y.  Borrer,  though  the  pur- 
chaser was  compelled  to  take  the 
title,  it  is  difficult  to  collect  from 
the  report  in  whom  the  authority 
to  sell  and  receive  the  money  was 
considered  to  reside,  whether  in 
the  trustees,  (who,  according  to 
the  tenor  of  the  trust,  were  to  sell 
at  a  futoore  period,  not  for  payment 
of  debts,  but  for  other  specific 
purposes),  or  in  the  ei^ecutors,  or 
in  both  conjointly.  Nor  is  the 
principle  clearly  stated  in  Sal/y. 
Harris. 
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CHAPTER  V.  indestructible  (jo),  yet,  it  has  been  contended  broadly, 
that  such  a  charge  does  include  such  an  authority  (9). 
If  this  be  so,  a  purchaser  from  the  heir  or  devisee  accepts 
a  precarious  title,  as  the  estate  may  be  afterwards  sold 
by  the  executor  under  his  paramount  legal  power. 

i&2Vict.         The  law  of  debtor  and  creditor  has  recently  under- 
{Royai  juent,    gouc  fiirthcr  alterations,  affecting  real  property,  by  the 
fAmended  by    *'  Act  for  abolishing  arrest  on  mesne  process  in  civil 
c.  nf]^*^'^       actions,  except  in  certain  cases ;  for  extending  the  reme- 
dies of  creditors  against  the  property  of  debtors ;  and  for 
amending  the  laws  for  the  relief  of  insolvent  debtors  in 
England." 
judgmenu  de-       As  the  law  vcry  lately  stood,  where  lands  were  con- 
A^oW*ia^,^by  vcycd  to  the  common  uses  to  prevent  dower  (r)  in  favour  of 
TOwerV^*        the  judgment  debtor,  the  judgment,  attaching  upon  the 

ownership  in  fee  vested  in  him,  was  liable  to  be  excluded  by 
an  execution  of  the  power  (5),  which  formed  part  of  those 
uses ;  and  the  practice  of  dispensing,  on  behalf  of  a  pur- 
chaser or  mortgagee,  to  whom  an  effectual  appointment 
could  be  made,  with  a  search  for  judgments,  was  begin- 
ning to  be  general.     Of  course,  it  was  not  pretended 
that  the  judgment  could  be  of  any  force  against  the  donee 
of  a  power,  as  such ;  though  it  was  strongly,  but  unsuc- 
cessfully, argued,  that  where  the  donee  of  a  power  was  also 
an  owner,  the  judgment,  having  once  attached  upon  the 
ownership,  could  not  be  overreached  by  an  execution  of 
—but,  under     the  powcr.    But,  as  the  law  now  stands,  if  the  debtor  have 
wnd"Se  ap-      &  *ofe  powcr,  though  unaccompauicd  by  any  ownership, 
poinubie  inter,  ^j^^  judgment  attaches  by  reason  of  the  power,  of  which 

(p)  1  Sugd.  Pow.  48.  (r)  Ante,  296. 

{q)  See  Ball  t.  Harris,  8  Sim.  («)  Doe  y.  Jones,  10  Bam.  & 

483;  S.  G.  3  Jurist,  140,  (on  ap-  G.  459. 
peal). 
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the  judgment  is  virtually  an  execution  pro  tanto  (s.  11).  chapter  ▼. 
If^  before  the  recent  alterations^  Blackacre  had  been  limited 
to  such  uses  as  A.  should  by  deed  appoint^  and^  in  default 
of  appointment,  to  the  use  of  B.  and  his  heirs^  in  trust  for 
A.  and  his  heirs^  and^  there  being  a  judgment  against  A., 
the  land  had  been  conveyed  by  B.,  with  the  concurrence 
of  A.^  to  a  purchaser  or  mortgagee,  without  an  execution 
of  the  power,  the  right  of  the  purchaser  or  mortgagee  to 
exclude  the  judgment  would  have  depended  on  his  being 
unaffected  by  notice  ;  but  if  the  power  had  been  exercised, 
he  would  have  held  the  land  discharged  from  the  judg- 
ment, both  at  law  and  in  equity,  notwithstanding  actual 
notice  (/) ;  whereas,  under  the  new  law,  the  judgment 
would,  in  a  similar  case,  be  effectual  against  the  purchaser 
or  mortgagee,  notwithstanding  an  execution  of  the  power 
in  his  favour,  if  it  could  be  shewn  that  he  dealt  with  no-* 
tice  (w)  of  the  judgment. 

Moreover,  copyhold  and  customary,  as  well  as  freehold  Tbe  opcratioB 

of  jadg^ents  is 

and  leasehold  lands,  are  now  extendible,  and  the  extent  otherwise  en- 
embraces  the  entirety  of  the  lands  (s.  11) ;  and  to  these  en-  ttreDgthened. 
larged  legal  remedies,  is  superadded  an  express  equitable 
charge  (s.  13). 

In  considering  whether  the  effect  of  a  judgment  under  whether, under 
the  new  law  may  be  evaded,  notmthstanding  notice,  the  of  a  joint  power, 
expedient  of  a  joint  power  suggests  itself.     Thus,  on  the  own^  and  his 
purchase  of  freehold  land,  the  conveyance  might  be  taken  chwerfwifh^^ 
to  such  uses  as  the  purchaser  and  A.  shall  jointly  ap-  d^schr^dftim 
point,  or,  to  such  uses  as  the  purchaser,  with  the  consent  ^^^J"*^^*"** 
of  A.,  shall  appoint;  then,  upon  a  subsequent  sale  or 
mortgage,  an  appointment  might  be  made  in  exercise  of 
this  power,  so  that  the  future  purchaser  or  mortgagee 
would  be  in  by  virtue  of  a  legal  title  precedent  to  the 

(t)  Eaton  T.  Sanxter,  6  Sim.      153. 
517;  Skeeles  v.  Shearly,  S  Sim.  (u)  2  &  3  Vict.  c.  11,  s.  5. 
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cHAFTBA  r.    judgment ;  and,  as  the  validity  of  a  similar  power  over 

copyhold  land  is  now   established  (x),  the  same  plan 

might  be  adopted  as  to  that  species  of  property,  with  the 

—joint  power,    Same  rcsult.     It  is  obvious,  that  where  the  judgment 

shipr  ^^^'  debtor  is  joint  donee  of  a  power,  without  beitig  otherwise 

interested  in  the  land  which  is  the  subject  of  the  power, 
the  judgment  cannot  affect  the  land  at  law  or  in  equity, 
for  the  power,  being  joint,  is  entirely  without  the  act, 
(nor,  it  is  conceived,  would  a  joint  judgment  against  the 
joint  donees,  be  more  operative) ;  and,  it  should  seem^ 
that  where  the  judgment  debtor,  being  joint  donee  of  a 
power,  has  also  an  ulterior  interest,  the  judgment  can 
afibct  the  land  at  law  in  subjection  only  to  the  power ; 
for^  as,  before  the  act,  a  judgment  was  not  de^rmed  equi- 
valent to  a  specific  interest  in  the  land  created  by  the 
party,  and  was  accordingly  held  to  be  defeasible  by  the 
execution  of  a  prior  power  of  appointment  (y)>  so,  under 
the  act,  its  legal  force  against  the  land,  as  respects  the 
ownership,  appears  to  remain,  for  this  purpose,  unaltered^ 
Hoint  power*  If  this  be  SO,  the  only  question  is,  whether,  in  the  latter 
wit  owners  ip,  ^^^^ — ^^^  of  the  joiut  douee  having  an  interest  ultra 

the  power — the  lien  of  the  judgment  creditor  is  defeasible 
in  equity  by  an  execution  of  the  power ;  whether,  in 
short,  the  charge  created  by  the  thirteenth  secticm  of  the 
act  is  equivalent  to  a  specific  charge  created  by  the  party^ 
who,  after  having  himself  created  a  specific  charge,  was 
precluded  by  a  broad  principle  of  justice^  which  forbids 
a  man  who  has  done  an  act  through  one  agency,  to  over- 
reach it  through  another,  fi'om  concurring  in  any  exercise 
of  the  power  tending  directly  to  defeat  the  charge  (»)•  If 
it  be  not  equivalent  to  such  a  charge,  then  an  appoint- 

(a?)  Rex  V.   The  Lord  of  the         (y)  Doe  v.  Jxmea^  10  Bam.  & 
Manor  of  Oundle,  3  Ney.  &  M.     C.  459. 
484.  (e)  Post,  Vol.  2,  n.  105. 
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ment>  in  execution  of  the  joint  power,  would  overreach  it  cbaftbk  t. 
as  effectually  as  such  an  appointment  would  have  over- 
reached it  before  the  act ;  and  it  would  consequently  be 
immaterial  whether  the  Jud^ent  was  adverse  or  by  con* 
fession,  and  whether  the  appointee  had  or  had  not  notice 
of  the  judgment ;  for  the  appointee  would  rely,  not  upon 
a  legal  estate  innocently  acquired,  but  upon  the  execution 
of  a  paramount  power,  ^hich,  before  such  execution,  was 
perfectly  intact  in  equity  as  well  as  at  law  (et).  But,  if  it 
be  equivalent  to  such  a  charge,  then,  as  the  joint  power 
Would  be  defeated  or  suspended  in  equity  to  the  extent  of 
letting  in  the  charge^  a  pturchaser  with  notice  Would  clearly 
be  affected.     On  the  one  hand^  it  may  be  argued  that  the  — rcaiona  for, 

..  «  It  •!  1111  *°^  against  the 

Jomt  appomtment  would  certamly  overreach  the  legal  re-  efficacy  of  a 
medy,  and  that  it  cannot  with  consistency  be  deemed  lest  ^'  ^'"" 
effectual  in  equity ;  that  the  charge  was  intended  to  be 
auxiliary  and  concomitant ;  that  the  words  of  the  first 
branch  of  the  thirteenth  section,  which  create  the  charge, 
are  not  stronger,  as  against  the  joint  power,  than  those  of 
the  eleventh  section ;  that,  though  the  second  branch  of  the 
thirteenth  section  gives  the  same  remedies  as  if  the  party 
himself  had  charged  the  land,  yet  that  this  merely  ascer- 
tains the  mode  o^  proceeding,  and  not  the  scope  of  the 
charge ;  and,  lastly,  that  the  consequence  of  holding  the 
charge  to  be  of  the  same  force  with  a  charge  created  by 
the  party  would  be  to  enable  the  judgment  creditor  to 
tack  his  judgment  to  a  prior  legal  mortgage,  in  exclusion 
of  a  mesne  incumbrance,  contrary  to  the  old  doctrine  (b), 
and  to  the  express  provision  of  the  statute  (s.  13),  ikat 
nothing  therein  contained  shall  be  taken  to  alter  or  (xffect 
any  doctrihe  of  equity  whereby  protection  is  given  to  pur- 


(a)  Ante,  304,  n.  (p). 
(b)  Brace  y.  Duehesi  of  Murlharouflh  2  P.  Wms.  491. 
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CHAPTER  V.  chasers  for  valuable  consideration  without  notice  {c).  To 
this  it  may  be  answered,  that  the  charge  confers  a  new 
and  substantive  right ;  that  the  charge  must  be  specific, 
if  it  entitle  the  creditor  to  compel  a  sale  for  his  individual 
benefit ;  that  the  act  being,  as  appears  both  by  the  pre- 
amble and  the  enactments,  remedial,  should  be  largely 
expounded ;  and  that  though  a  judgment  against  the 
joint  donee  could  not  with  justice  be  made  to  afiect  the 
estate,  ultra  the  power,  in  the  hands  of  third  persons,  yet 
justice  and  honesty  require  that  it  should,  in  equity,  if 
not  at  law,  so  charge  the  estate  in  his  hands  and  the 
hands  of  those  claiming  under  him,  as  to  negative  his 
capacity  to  do  or  join  in  doing  any  derogatory  act. 
What  proteo-         Assumiug  that  the  new  law  has  left  purchasers  and 

tion  still  afford-  .  •xt        *  r  •  -x  ^ 

ed  by  a  prior     mortgagees  without  any  means  of  escape  m  equity,  except 
legal  tide.         posscssiou  of  the  prior  legal  estate  without  notice,  the 

only  precaution  now  to  be  adopted  is,  where  the  legal  es- 
tate is  outstanding  and  is  intended  to  be  relied  upon, 
to  take  an  immediate  conveyance,  without  permitting 
it  to  pass  through  the  judgment  debtor,  or,  where  the 
judgment  debtor  has  a  legal  power  of  appointment, 
which,  in  favour  of  purchasers  {d),  is  equivalent  to  an 
outstanding  legal  estate,  to  convey  by  an  execution  of 
the  power. 
Whether  a  tes-       Another  qucstiou  may  arise,  namely,  whether  a  judg- 

tamentary  •  i_  i      j  i* 

power  be  within  mcut  agaiust  the  solc  doucc  of  a  testamentary  power  will 

bind  the  land  by  reason  of  the  power.  As  the  exercise 
of  such  a  power  may  be  beneficial  to  the  donee,  by  en- 
abling him  to  provide  for  his  family,  or  to  satisfy  his  cre- 
ditors, it  should  seem  that  the  judgment  may  reasonably 
be  held  to  attach  on  the  appointable  estate,  from  the 
period  of  his  death.  Indeed,  the  consequence  of  ex- 
cluding such  a  power  from  the  operation  of  the  act,  would 

(c)  See  2  &  3  Vict.  c.  11,  s.  5.  (d)  lb. 
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be  to  enable  the  donee,  taking  the  posterior  ownership,  to    chaptbr  t. 
defeat  by  an  appointment  the  legal  effect  of  the  judg- 
ment, to  the  same  extent  and  on  the  same  principle  as, 
before  the  act,  it  might  havp  been  defeated  by  the  ex- 
ercise of  a  power  of  appointing  inter  vivos. 

With  respect  to  the  protection  afforded  by  an  out-  Thepeniaof 

,  ,  dispenaing  with 

standing  legal  estate,  it  should  be  observed,  that,  ordi-  a  search  for 

judgments* 

narily,  purchasers  and  mortgagees  cannot  be  advised  to 
rely  on  such  protection,  but  should  make  the  proper 
searches,  partly,  because  the  purchaser  may  be  fixed  with 
notice,  or  at  least  be  involved  in  a  contest  for  priority, 
and,  partly,  because  a  subsequent  purchaser,  with  notice, 
may  object  that  his  safety  would  depend  upon  a  fact  in- 
capable of  proof,  namely,  the  absence  of  notice  in  his 
vendor.  Cases,  however,  sometimes  occur,  in  which, 
there  being  a  legal  estate  or  a  legal  power  capable  of  af- 
fording protection  to  a  purchaser  without  notice,  all  in- 
quiry is  studiously  avoided,  lest  the  discovery  of  judg- 
ments, which  could  not  be  satisfied,  should  prevent  the 
completion  of  a  desirable  purchase  or  loan. 

The  search  for  judgments,  on  the  occasion  of  a  pur-  As  to  the 

length  of 

chase  or  loan,  was  rarely  extended  beyond  twenty  years ;  search. 
because,  before  any  positive  limitation  was  fixed,  the 
lapse  of  twenty  years  raised  the  presumption  of  satisfac- 
tion, from  analogy  to  the  period  allowed  by  the  old  statute 
of  limitation  (e)  for  making  an  entry  into  land.  Now, 
by  the  new  law  of  limitation  (/),  a  judgment  is  abso- 
lutely barred  at  the  end  of  twenty  years  from  the  time 
when  a  present  right  to  receive  the  debt  shall  have  ac- 
crued to  some  person  capable  of  giving  a  discharge,  un- 
less the  charge  be  kept  alive  by  part  payment,  or  by  some 
written  acknowledgment ;  and  in  consequence  of  some 
recent  enactments  in  favour  of  purchasers  (g),  the  search 

(e)  21  Jac.  1,  c.  16.  ante,  272. 

(/)  3  &  4  Will.  4,  c.  27,  s.  40;  (g)  2  Vict.  c.  11,  as.  2  &  4. 
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cHAPTtfc  T.    for  judgments  will,  after  the  1st  of  August,  1841,  be  con- 
fined to  five  years  (A), 
Saving  of  the         As  to  purchasers  and  mortgagees,  who  became  such 
who  piuchu^  before  the  Ist  October,  18^8,  none  of  the  additional  force 
gWen  day^  ^    communicated  to  judgments  by  the  new  law,  belongs  to 

judgments  against  the  previous  owners,  but,  as  regards 
such  purchasers  and  mortgagees,  the  binding  effect  of  a 
judgment  depends  entirely  upon  the  old  law. 

Escheat.  The  law  of  escheat  and  forfeiture,  so  far  as  the  owners 

*^f.23?'*'   of  equitable  interests  were  involved  in  its  consequences^ 
^^uh  j^'  ^^  heeiL  altered  by  **  An  act  for  the  amendment  op 

1834).  ^g^g   ^^^  RELATIVE    TO   THE   ESCHEAT    OR   FORFEITURE   OF 

Old  law  ores.     REAL  AND   PERSONAL  PROPERTY   HOLDEN  IN   TRUST."      We 

feiture!^    °'~    havc  Seen,  that,  under  the  old  law,  if  a  trustee  of  the 

legal  fee  died  without  an  heir,  the  land  escheated  to  the 
lord,  who,  being  in  by  title  paramount,  was  not  boimd  by 
the  trust  (g)«     So,  where  a  mortgagee  of  the  legal  fee 
died  without  an  heir,  the  mortgagor  lost  his  estate,  un* 
less  it  were  restored  by  the  performance  of  the  condition^ 
if  yet  unbroken.     The  attainder  of  the  trustee  or  mort- 
gagee was  attended  with  a  similar  result. 
Legal  eiutes         But  the  act  provides  that  where  any  person  seised  upon 
or  hy^way  o7**'  any  trust,  or  by  way  of  mortgage  (i),  dies  without  an  heir, 
^^dfrom'    the  Court  of  Chancery  may  appoint  a  person  to  convey, 
feUure!"^^**^"  as  if  such  pcrsou  had  left  an  unknown  heir  (s.  2),  accord^ 

ing  to  the  infant  trustee  act  of  1 1  Geo.  4  &  1  Will.  4, 
c.  60,  (s.  8  (/) )  ;  and  that  on  attainder  or  conviction  of 
any  such  person  the  land  shall  not  escheat  or  be  forfeited, 
but  remain  in  him,  or  survive  to  his  co^trustee,  or  dev<dve 
upon  his  representatives,  as  if  no  such  attainder  or  convic* 
Eetroipeetire    tiou  had  taken  plaoo;     The  act  has  also  a  retrospective 

{h)  2  Sugd.  Y.  &  P.  1 0th  ed.  404.     Keen,  278 ;  Tide  post,  Vol.  2,  note 

(0  Pages  43,  44.  to  Prec.  No.  38. 

{k)  See  Ex  parte  WMttan,  1         (Q  Post,  DlustratiiniB,  III.s.  1, 
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efiect,  providing  that  where,  by  reason  of  death  without    chapter  t. 
an  heir,  or  of  the  attainder  or  conviction  of  a  trustee  be-^  operation  of 

the  act* 

fore  the  passing  of  the  act,  escheat  or  forfeiture  had  oc^ 
ourred,  the  Court  of  Chancery  may  treat  the  case  as  fall- 
ing within  the  provisions  of  the  above  in&nt  trustee  act  in 
regard  to  persons  out  of  the  jurisdiction  of,  or  not  ame* 
nable  to  the  process  of  the  court  (s.  6).  But  this  act  does 
not  touch  the  converse  case  of  a  cestui  que  trust  dying 
without  an  heir  (m) ;  as  where  the  legal  fee  is  vested  in  A., 
in  trust  for  B.  and  his  heirs,  and  B,  dies  without  an  heir  (n\ 


Amendments  of  the  law,  important  especially  to  those  Case  of  a  cestui 

,       ,  que  trust  dying 

who  are  dependent  upon  life  income,  have  been  effected,  withoutan  heir, 

left  untoucliecL 


(m)  Burge98  v.  Wheate,  1  W. 
Black.  R.  123;  1  Eden.  177.  And 
see,  as  to  copyboldsi  Attorney' 
Gen,  V.  Jhike  of  Leeds,  2  My. 
&  K .  343 ;  Rex  y.  Lady  of  Manor 
of  Martoell,  2  Nev.  &  M.  778, 
5  B.  &  Adol.  254.  It  was  held 
in  Sir  George  Sand's  case,  Sid. 
403,  that  where  the  cestui  que 
trust  was  attainted  of  felony,  the 
land  did  not  escheat,  but  remained 
in  the  trustee  wholly  discharged 
of  the  trusts. 

(n)  To  depriye  the  lord  of  a 
valuable  fruit  of  tenure  without 
compensation,  andcharge  his  right 
of  reverter  with  a  trust,  to  the 
creation  of  which  trust  he  was  not 
either  directly  or  indirectly  a  par- 
ty, may  possibly  be  deemed  a  vio- 
lation of  the  rights  of  property. 
The  lord's  right  of  reverter  must 
have  been  created  before  the  sta- 
tute of  quia  emptores,  (ante,  9), 
and  must  have  arisen  from  the 
terms  of  the  original  grant  or  sub- 
infeudation! as  much  as  the  land* 


lord's  reversion  on  a  common  te- 
nancy for  years  arises  from  the 
terms  of  the  demise.  Now,  were 
it  proposed  to  impress  on  estates 
in  remainder  or  reversion,  a  trust 
declared  either  on  a  base  fee  which 
was  derived  out  of  an  estate  tail« 
but  has  since  expired  from  failure 
of  the  issue  in  tail,  or  on  a  lease- 
holder's term,  few  would  assent 
to  the  justice  of  the  proposal. 
But  in  what  would  this  differ  in 
principle  from  the  statute  in  the 
text  ?  If  the  lord  can  with  pro- 
priety be  deprived  of  his  interest 
in  an  escheat,  he  can  be  equally 
so  of  his  interest  in  the  rents  and 
services.  To  compensate  the  lord 
so  nearly  as  might  be  by  giving 
him  the  escheat  of  the  equitable 
interest  on  failure  of  heirs  of  the 
cestui  que  trust,  though  obiection«> 
able  on,  among  other  grounds, 
that  of  its  creating  another  ano- 
maly in  the  law,  would  be  unob- 
jectionable on  any  moral  gronnd. 
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CHAPTER  V.    though  not  in  the  most  skilful  manner,  by  "  An  act  to 

Apportion-     AliEND  AN  ACT  OF  11  GeO,  2  (c.  19),  RESPECTING  THE  AP- 

VBMT.  ^  ^ 

4  &  5  WilL  4,   PORTIONMBNT  OP  RENTS,  ANNUITIES,  AND  OTHER  PERIODICAL 
c  22. 

(A>ya/  Autnt,  PAYMENTS."  This  act  first  declares  that  the  provisioiis 
1834).  '  of  the  act  of  11  Geo.  2,  c.  19,  (which  enacted  that  where 
any  tenant  for  life  died  before,  or  on  the  day  of  payment 
of  rent  reserved  on  a  lease  determining  by  his  death,  his 
executors  might  recover  the  whole,  if  he  died  on  the  day, 
otherwise  a  proportion  of  the  rent)  (o),  shall  be  considered 

Extension  of  11  &s  extending  to  rents  reserved  on  leases  determining  on 

,  c.    .     ^j^^  death  of  the  person  making  them,  (whether  strictly 

tenant  for  life  or  not),  or  with  the  life  or  lives  for  which 

Rente,  annui-    such  pcrsou  was  entitled  (s.  1) ;  and,  secondly,  provides,' 

apportioned,      that  rents-scrvicc  reserved  on  leases  granted  after  the 

passing  of  the  act  by  tenants  in  fee,  or  for  any  life  (p)  in- 
terest, or  under  powers,  and  rents-charge,  and  other  rents, 
annuities,  dividends,  and  other  payments  in  Great  Britain 
and  Ireland,  accruing  at  fixed  periods,  under  instruments 
executed,  or  (being  a  will  or  testamentary  instrument) 
coming  into  operation  after  the  act,  shall  be  apportioned, 
so  that  on  the  determination,  by  death  or  otherwise,  of 
the  interest  of  any  person,  such  person,  or  the  executors, 
administrators,  or  assigns  of  such  person,  shall  be  entitled 
to  a  proportion  of  the  rent  or  other  payment  firom  its 
commencement  or  the  last  day  of  payment,  including  the 

(o)  It  msj,  perhaps,  be  thought  most  agricultural  tenants  from 
by  some  unnecessary,  and,  in  ge-  year  to  year,  their  profit  arises  in 
neral,  unjust  to  apportion  in  the  the  latter  quarter.  Should  a  far- 
landlord's  favour:  unnecessary,  mer  take  arable  at  Michaelmas, 
because  his  interest  is  fixed  and  and  be  turned  out  thus  unexpect- 
foreknown  to  himself,  but  most  edly  next  Lady-day  or  Midsnm- 
probably  not  to  the  tenant  from  mer-day,  it  seems  hard  enough 
year  to  year;  and  in  general  un-  that  he  should  lose  his  outlay  and 
just,  because,  as  regards  all  under-  past-paid  rent,  without  being  coin- 
tenants,  it  must  occasion  them  un-  pelled  to  pay  further  by  way  of 
foreseen  expense  to  turn  out  at  a  apportionment, 
time  not  prefixed,  and  as  regards  {p)  Sic,  sed  quaere  lesaf 
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day  of  the  determination  of  such  interest,  after  making  all    chapter  v. 
just  allowances  (s.  2) ;  but,  with  respect  to  rents  reserved  —butthe  whole 

,  .  rent  it  still  pri- 

on leases,  the  whole  rent  is  payable,  m  the  first  instance,  to  m*riiy  payable 

the  person  who  would  have  been  entitled  if  the  act  had  lioner. 
not  passed,  and  to  whom,  therefore,  the  person  claiming  an 
apportionment  must  resort  (lb.).  It  would  have  been  more 
beneficial  to  the  person  or  his  representatives,  on  whom 
the  act  purports  to  confer  an  apportioned  part,  if  he  had 
been  invested  with  a  remedy  against  the  tenant  or  trustee, 
or  other  person  primarily  liable,  as  the  case  might  be ; 
the  personal  remedy  given  being  as  easy  of  evasion  as 
other  personal  remedies,  and  subject  to  difficulties  pecu- 
liar in  a  great  degree  to  itself.  But,  then,  if  this  course 
had  been  adopted,  the  burden  would  have  been  transferred 
firom  the  party  upon  whom  the  statute  was  conferring 
a  benefit,  to  the  tenant  or  trustee,  who  would  have  been 
subjected  to  two  actions,  distresses,  or  suits,  instead  of 
one,  as  before. 

As  the  law  previously  stood,  if  an  owner  in  fee  granted  Examples  ii- 
a  lease  for  twenty-one  years,  at  a  rent  payable  half-?  change  effected 
yearly,  and  then  settled  the  reversion  on  A.  for  life,  re-  i^ards*^" 
mainder  to  B. ;   or  if  an  ovmer  in  fee  settled  land  in  feVand  by  do- 
possession  on  A.  for  life,  remainder  to  B.  and  his  heirs,  »««« °^  p<>^«"- 
with  a  power  enabling  A.  to  grant  leases  for  twenty-one 
years,  under  which  power  A.  leased  for  twenty-one  years 
at  a  rent  payable  half-yearly; — in  either  case,  on  the 
death  of  A.,  during  a  current  half-year,  the  entire  half- 
year's  rent  accrued  to  B.     So,  if  the  limitations  were  to 
A.  for  the  life  of  C,  remainder  to  B. ;  on  the  death  of  C. 
during  a  current  half-year,  the  entire  half-year's  rent  went 
to  B.    But,  under  the  new  law  {q),  a  fractional  part  of  the 
rent  or  other  payment,  proportionate  to  the  part  which 
shall  have  elapsed  of  the  current  half-year,  belongs,  in  such 

(q)  The  lease  must,  it  seems,  be     the  act  (see  s.  2).   In  re  Markby, 
in  writing,  in  order  to  come  within     3  Jurist,  767. 
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cHAPTBfc  ▼.    cases,  to  A.  or  his  representatives ;  though  the  entire  half- 
year's  rent  is  primarily  payable  to  B,,  from  whom  A.  or 
his  representatives  must  recover  his  proportion  as  money 
had  and  received  to  his  use.     The  old  law  (r)  was  the 
same  with  respect  to  annuities  and  dividends  of  stock,  but 
these  also  are  now  apportionable. 
The  Butute  ap-      While  the  former  statute  provided  for  the  case  of  a 
^ur  of'penoDB  leasc  which  determined  by  the  death  of  the  lessor,  and 
deteraUne!'^'    the  first  scctiou  of  this  statute  makes  a  more  extended 

application  of  the  relief  by  embracing  generally  leases 
which  determine  by  death,  the  second  section  contem* 
plates  the  determination  of  the  interest,  not  of  the  ten- 
ant, but  of  the  reversioner ;  and,  where  consecutive  limit- 
ations are  created,  it  apportions  the  rent  as  between  the 
taker,  or  representatives  of  the  taker,  of  an  interest  which 
has  determined,  and  his  successor — ^in  short,  evenly  dis- 
tributes the  rent  over  the  reversion,  meting  out  to  each 
of  the  estates,  into  which  the  reversion  may  happen  to  be 
— botnotasu-  Split,  its  just  proportion  of  the  profits.     But  the  statute 
and^nonai     has  uo  application  to  the  death  of  any  person,  except 
V/rSe^m^  ^^h  reference  to  the  consequent  determination  of  an  in- 
intoresrcon!     tcrcst  in  the  rent;  it  does  not  profess  to  apportion  as 

between  the  real  and  personal  representatives  of  a  de- 
ceased owner.  When  a  person  seised  in  fee  grants  a 
lease,  reserving  rent  quarterly,  and  dies  during  the  cur- 
rency of  a  quarter,  the  whole  quarter's  rent  still  belongs 
to  his  heir  or  devisee,  for  his  interest  does  not^  in  any 
correct  legal  sense,  determine  by  his  death,  but  is  con- 
tinued in  his  real  representative,  and  it  was  no  part  of 
the  policy  of  the  legblature  to  alter  the  relative  posi- 
tion of  the  different  classes  oi  representatives,  as  regards 
participation  in  the  profits  of  transmissible  property. 
The  object  of  the  statute  may  be  collected  from  the 
preamble,  which  recites  that  ''  by  law,  rents,  annuities, 

(r)  See  I  Swanst.  ^7,  n.,  for  a  very  able  exposition  of  tbe  old  law. 
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and  other  payments^  due  at  fixed  or  stated  periods,  are  chapter  v. 
not  apportionable,  (unless  express  provision  be  made  for 
the  purpose),  from  which  it  often  happens  that  persons, 
(and  their  representatives),  whose  income  is  wholly  or 
principally  derived  from  those  sources,  by  the  deter- 
mination thereof  before  the  period  of  payment  arrives, 
are  deprived  of  means  to  satisfy  just  demands,  and  other 
evils  arise  firom  such  rents,  annuities,  and  other  payments 
not  being  apportionable,  which  evils  require  remedy .'' 
As  the  real  estate  of  the  deceased  owner  had  been 
previously  made  assets  for  payment  of  his  simple  con- 
tract debts  (s),  it  cannot  be  argued  that,  unless  a  pro- 
portion of  the  rent  should  go  to  increase  his  personal 
estate,  there  might  be  a  deficiency  of  means  to  ''satisfy 
just  demands,"  much  less  that  he  is  ''  deprived  of  means 
to  satisfy  just  demands ; "  while,  as  between  heir  and  next 
of  kin,  devisee  and  legatee,  severally  claiming  to  parti- 
cipate in  the  property  of  the  deceased,  according  to  the 
distribution  made  by  law  of  property  into  real  and  per- 
sonal, there  is  no  colour  of  reason  for  disturbing  that  dis 
tribution  as  regards  the  income,  rather  than  the  corpus. 
Less  prominence  would  have  been  given  to  this  point  but  TbiiTiewofthe 

,         ,  statute  partly 

that  a  contrary  notion  is  not  uncommon,  and  that  the  in  accordance 
deductions  of  a  learned  writer  (^),  when  he  states  that  tionao/a^arn. 
''  where  tenant  in  fee  makes  a  lease,  reserving  rent  on  * 
a  particular  day,  and  dies  upon  that  day  before  mid- 
night, his  heir  or  devisee,  and   not  his  executor,  shall 
have  the  rent,"  and  that  ''where  tenant  in  tail  dies  under 
similar  circumstances,  leaving  issue,  having  made  a  lease 
pursuant  to  the  stat.  32  Hen.  8,  c.  28,  the  issue  in  tail,  and 
not  his  executor,  shall  have  the  rent,''  are  affirmed  (u)  to  be 
directly  the  reverse  of  the  actual  state  of  the  law.     Both 

(#)  3  ft  4  Will.  4,  c.  104,  (ante,         (0  Coote's  Land.  &  Ten.  273. 
322).  (u)  4  Jurist,  356. 

VOL.  I.  Z 


338 


OF   THE    NEW   STATUTES 


CHAPTBR  ▼. 


— and  partly 
at  variance. 


Whether  an- 
nuities, &c, 
ceasing  on  the 
death  of  the 
cestui  que  vie, 
are  within  the 
act; 


these  positions  are  strictly  accurate.  In  each  instance 
the  estate  of  the  lessor  devolves,  as  an  entire  and  un- 
broken inheritance,  upon  the  heir,  general  or  special; 
and  consequently  there  is  no  opportunity  for  applying 
the  adjusting  equity  of  the  statute.  Indeed,  the  princi- 
ple, if  admitted,  might  with  equal  reason  be  extended  to 
cases  of  conflicting  claims  arising  in  the  lifetime  of  the 
owner.  On  the  other  hand,  the  position  that  "if  tenant 
for  life  make  a  lease  under  a  power,  and  die  under  the 
like  circumstances,  the  remainder-man,  and  not  the  ex- 
ecutor, shall  have  the  rent  (a:),"  cannot,  it  is  conceived, 
be  maintained.  In  this  case  (assuming  the  lease  to  be 
effectual  under  the  power  for  a  term  which  outlasts  the 
estate  of  the  donee)  the  rent  continues,  while  the  inter- 
est of  the  party  prematurely,  as  regards  the  day  of  pay- 
ment, determines.  The  second  section  of  the  statute 
severs  the  rent  at  the  very  point  of  time  at  which  the 
limitation  divides  the  reversion.  The  distinction — a  dis- 
tinction between  the  determination  by  death  of  a  limited 
interest,  and  the  devolution  on  death  of  a  continuing 
interest — appears  to  be  founded  in  reason,  and  to  be  visible 
through  the  confusion  and  obscurity  of  the  statute. 

But  while  the  statute  is  prevented  from  running 
wild,  it  will  doubtless,  as  being  especially  of  a  re- 
medial and  equitable  character,  be  expounded  largely, 
so  as  to  reach  every  case  within  the  mischiefe  which 
the  preamble  appears  to  contemplate,  whether  em- 
braced by  the  very  letter  of  the  enactments  or  not.  The 
most  important  question  is,  whether  the  second  section 
extends  to  the  case  of  an  annuity,  or  other  periodical  pay- 
ment, which,  being  granted  for  life,  determines  by  the 
death  of  the  cestui  que  vie.  Thus,  A.  grants  an  annuity 
to  B.,  for  the  life  of  B.,  payable  half-yearly  at  Midsummer 

(a?)  Coote's  Land,  and  Ten.  273. 
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and  Christmas ;  B.  dies  on  the  23rd  of  December ; — are  chapter  v. 
the  representatives  of  B.  entitled  to  recover  from  A.  a 
proportionate  part  of  the  annuity  for  the  time  elapsed 
from  the  preceding  Midsummer  ?  The  decision  of  this 
question  must  be  left  to  a  court  of  judicature ;  but  a 
short  analysis  of  the  act  may  assist  in  forming  an  opinion 
upon  the  point.  The  act  proposes  to  itself  two  objects  : 
first,  to  give  an  extended  interpretation  to  the  Act  of 
1 1  Geo.  2,  c.  19,  which  awards  a  recompense,  for  the 
space  elapsed  from  the  last  rent-day  until  the  death  of  the 
tenant  for  life,  to  his  representatives,  as  against  his  lessee, 
(who,  before  that  statute  passed,  enjoyed  the  land  abso- 
lutely rent-free  for  the  interval,  so  that  the  statute  not 
merely  modified  the  right  to  receive,  but  created  the  lia- 
bility to  pay)  ;  secondly,  to  apportion  '*  rents,  annuities, 
and  other  payments  not  apportionable,  unless  express 
provision  be  made  for  the  purpose."  These  objects  are 
sought  to  be  severally  accomplished  by  the  first  and  se- 
cond sections.  Now,  it  is  clear  that,  in  the  case  proposed,  —not  anieu 
A.  would  not  be  liable,  by  force  of  the  grant,  to  make  any  additional  Ua- 
payment  to  any  person  on  account  of  the  annuity  for  the  *^* 
time  elapsed  since  Midsummer ;  and  such  cases,  there- 
fore, may  be  deemed  analogous  (y)  to  those  which  form 
the  subject  of  the  first  section,  where  the  legislature  has 
made  an  express  and  particular  application  of  the  prin- 
ciple to  rent  reserved  upon  demises  by  life-hold  tenants. 
The  second  section  provides  for  the  apportionment  of 
periodical  payments.  But  the  case  which  we  are  now 
considering  is  not  a  case  of  apportionment,  in  that  accept- 
ation of  the  term  which  supposes  an  existing  fund  to  be 
doled  out  among  several  claimants  according  to  their  re- 
spective rights  (z) ;  for  the  annuity  ceased  on  the  death 
of  B.,  and  nothing  remained  to  be  apportioned.     From 

(y)  See  1  Swanst.  349,  n.  (r)  lb. 
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CHAPTER  V.  the  wording  of  the  second  section^  which  speaks  of  the 
apportionment  of  the  annuity,  &c.,  on  the  death  of  *'  any 
person  interested  in  such  annuity/*  &c.,  or  on  the  deter- 
mination by  any  other  means  whatsoever  **  of  the  interest 
of  any  such  person/'  and  provides  for  the  recovery  of  the 
apportioned  part, ''  when  the  entire  portion  shall  become 
payable  and  not  before/'  it  may  be  inferred  that  the 
framers  of  the  act  contemplated  throughout  a  determinr 
able  interest  in  a  continuing  subject ;  and,  in  order  to  inr 
dude  cases  of  that  class  to  which  the  case  under  discus- 
sion belongs,  some  freedom  of  interpretation  must  be 
Ad  objection  to  uscd.  It  has  bccu  obscTvcd, ''  that  to  give  the  annuitant 
coD^iderel^  °^  a  proportion,  would  seem  to  be  an  unauthorized  inter- 
ference with  the  contract  of  the  parties ;  for  why  should 
one  party  be  bound  to  pay,  and  the  other  entitled  to  re- 
ceive, more  than  such  contract  specifies  ? "  (a)  But  it  must 
be  recollected  that  the  legislature  does  not  interfere  with 
pre-existing  contracts,  (the  provision  of  the  statute  being 
applicable  only  to  future  leases,  &c.) ;  and  that,  pro- 
spectively, an  efiect  not  specified  in  the  contract  of  the 
parties  is  clearly  attributed  in  the  instance  of  the  lessee 
of  a  tenant  for  life.  The  claim  of  the  representatives  of 
the  tenant  for  life,  and  ihe  claim  of  the  representatives 
of  the  life  annuitant,  appear  to  stand  upon  the  same 
grounds  of  reason  and  justice,  which  require  that  the 
accident  of  the  dropping  of  the  life  before  the  entire 
periodical  sum  has  accrued  due,  should  not,  in  either 
case,  absolve  the  party  (who  may  fairly  be  presumed  to 
have  received  a  consideration  extending  to  the  whole  term 
of  the  life)  from  the  payment  of  a  proportionate  part. 
Some  arguments  &vourable  to  an  extension  of  the  se- 
cond section  to  the  case  of  the  life  annuity  may  be  drawn 
from  the  third  and  concluding  section,  which  enacts  that 

(a)  9  Jarm.  Cony.  578,  n. 
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the  provisions  of  the  dct  shall  not  apply  to  any  case  in  chaftbr  t. 
which  it  shall  be  expressly  stipulated  that  no  apportion* 
ment  shall  take  place,  or  to  annual  sums  made  payable 
by  policies  of  assurance  of  any  description.  In  practice, 
the  prudent  course  in  all  cases  is  to  exclude  questions  of 
this  nature  by  providing  expressly  for  the  payment  or 
the  non-payment,  as  the  intention  may  require,  of  a  pro- 
portionate part. 

While  improvements  have  been  made  in  the  system  of      Wills, 

.  .  .  .  .  ,      ,  ^  Will.  4  &  1 

Gonveyancmg,  as  regards  transactions  mter  vivos,  the  law  viet  e.  26, 
of  testamentary  disposition  has  not  been  neglected.  The  srdMy,  m7J, 
legislature,  after  mature  deliberation,  and  with  the  sanct- 
tion  of  great  judicial  names,  has  passed  ''  An  Act  for  the 
AMENDMENT  OF  THE  LAWS  WITH  RESPECT  TO  WILLS ; "  a  Com- 
prehensive and  substantive  measure,  which  forms  an  epoch 
in  the  history  of  this  branch  of  our  jurisprudence.    Since  The  policy  of 

<■        1     .  I  A  1*  1  •       1        •    •         conferring  tea* 

the  desire,  so  natural  to  man,  of  extending  his  dominion  umentary  do- 


minion. 


beyond  the  grave,  is,  within  reasonable  limits,  a  source  of 
contentment,  industry,  and  wealth,  its  gratification  has 
engaged  the  attention  of  every  wise  government ;  and 
those  states,  which,  after  making  due  provision  for  the 
ordinary  transfer  and  settlement  of  property,  indulge 
discreetly  that  desire,  may  be  said  to  have  touched  the 
highest  point  of  politic  refinement  in  their  civil  insti- 
tutions. 

In  the  present  instance,  the  legislature  has  not  con-  comprehen- 
fined  itself  to  partial  alterations  and  amendments,  but,  so  o/uie  act 
far  as  the  disposing  power  is  concerned,  has  grasped  the 
whole  subject  of  testamentary  dispositions,  propounding 
one  law  to  all  testators,  as  to  every  species  of  property 
and  every  mode  of  dominion ;  and  has  even  adventured 
upon  ground  hitherto  regarded  as  exclusively  judicial. 
The  old  law  abounded  in  distinctions  and  discrepancies,  OeDeni  tute 
of  which  the  mere  enumeration  would  here  occupy  too 
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large  a  space  ;  and  as  the  substituted  system  has^  for  the 
most  part^  an  independent  character,  they  belong  more 
properly  to  a  treatise  upon  wills,  than  to  a  disquisition 
upon  the  act.  We  shall,  therefore,  merely  glance  at  some 
prominent  features  of  the  old  law,  chiefly  virith  a  view  to 
the  subsequent  illustration  of  the  new  enactments. 


Points  of  dis- 


1.  As  regards 
the  capacity  of 
the  testator. 


2.  As  regards 
the  instrument. 


I.  The  old  law  distinguished  between  real  (b)  and  per- 
oiTuw7be°  *  sonal  estate,  particularly  in  regard  to  the  following  points : 
JIIrsoMi  wutJ:  First,  As  to  the  personal  capacity  of  disposing  by  will ; 

for  an  infant  could  not,  (unless  specially  enabled  by 
some  local  custom)  devise  real  estate,  while  a  male  infant 
at  one  age,  and  a  female  infant  at  another  (e),  was  com- 
petent to  bequeath,  and  to  exercise  a  testamentary 
power  of  appointment  over,  personal  estate :  Secondly, 
as  to  the  instrument  itself ;  for  a  will  of  real  estate  was 
required  by  the  Statute  of  Frauds  (d)tohe  signed  by 
the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction,  (but  the  testator's  name  written  by  him- 
self at  the  beginning,  or  in  the  body  of  the  will,  was  a 
sufficient  signing  (fi)  ),  and  to  be  attested  and  subscribed 
in  the  testator's  presence  (/)  by  three  or  four  credible  (g) 
witnesses,  (but  subscription  by  the  witnesses  separately, 
at  different  times,  of  a  will  signed  long  before  in  their  ab- 
sence, was,  even  without  any  oral,  or,  indeed,  actual  ac- 
knowledgment of  the  previous  signature  to  the  witnesses, 
held  good  (A),)  and  to   complete  the  ceremonial  there 


(6)  Post,  347. 

(c)  Harg.  Co.  Litt.  89.  b. 

(J)  29  Car.  2,  c.  3,  8.  5. 

(e)  Hilton  v.  King,  Freem. 
541,  3  Lev.  86;  Coles  v.  Treco- 
thicky  9  Ves.  249;  Morrison  v. 
Tumour,  18  Ves.  183. 

(/)  If  the  witnesses  subscribed 
witbio  tbe  range  of  the  testator's 


yision,  the  statute  was  satisfied. 
Boe  Y,  MaTufield,  1  Maul.  &  S. 
294;  WincheUea  v.  Wanchope,  3 
Boss.  441. 

(^)  1  Phil.  Ey,  24;  25  Geo.  2, 
c.  6. 

(A)  Ellis  y.  Smith,  1  Yes.  jun. 
11;  British  Mus.  v.  White,  6 
Bing.  310,   3  Moo.  &  P.  6^Sh 
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must,  according,  at  least,  to  the  letter  of  the  older  autho-    chapter  v. 
rities,  have  been  added  publication — an  indescribable  {t) 
common-law  ceremony ;  while  a  testament  of  personal 
estate  was  effectual  without  any  of  these  observances ; 
and  not  only  were  devises  of  real  estate,  and  bequests  of 
personal  estate  revocable  by  different  means  (A;),  but  real 
estate,  in  respect  of  the  ceremonial  of  execution  and  at- 
testation^ was  devisable  in  one  mode  (/),  and  the  devise 
was  revocable  in  another  {m) :  Thirdly,  as  to  the  extent  s.  As  regardi 
of  the  disposing  power ;  for  the  spirit  of  the  ancient  law  matter. 
of  assurance  extended  its  influence  to  wills,  so  that  a  Necessity  of 
devise  of  real  estate,  being  considered  as  a  species  of 
posthumous  conveyance,  required  seisin  in  the  testator 
co-existent  with  the   making  of  the  devise^  and  con- 
tinuing down  to  the  time  of  its  consummation  by  his 
death  (n).     In  consequence  of  this  last  requisite  every  de hence  the 

-  .,  '^    /   \        •  limited  effect 

Vise  of  real  estate  was  necessarily  specific  {oj,  smce  even  of  a  general  de- 
a  general  devise  could  pass  only  the  real  estate  which  be-  ^"* 
longed  to  the  testator  at  the  making  of  the  will.     Hence 
where  a  testator^  seised  of  Blackacre  and  Whiteacre,  de- 


Wriffki  V.  Wri^t,  5  Moo.  &  P. 
316.  Though  the  necessity  of  an 
actual  acknowledgment,  or  of  pub- 
lication, was  not  denied  in  words, 
it  was  taken  away  in  effect  by  the 
modern  decisions.  The  Statute 
of  Frauds  required  signing  by  the 
devisor,  or  by  some  other  person 
in  his  presence  and  by  his  direc- 
tion, but  did  not  require  signing 
in  the  presence  of  the  witnesses, 
and  was  wholly  silent  as  to  ac- 
knowledgment and  publication. 

(0  jRoM  V.  Ewer,  3  Atk.  156; 
Trimmer  r.  Jackson,  4  Burn.  Ecc. 
L.,  6th  ed.  130;  Moodie  v.  Reid, 


7  Taunt.  361;  Dae  d.  SpiUhury 
Y.  Burdett,  6  Nev.  &  M.  259; 
Maekinley  v.  Siaon,  8  Sim.  561. 

(A)  Doe  ▼.  Harris,  8  Ad.  & 
£U.  1. 

(0  29  Car.  2,  c  3,  s.  5. 

(m)  Id.  s.  6. 

(n)  Mich.  39  Hen.  6,  fo.  18, 
pi.  23;  Bunter  y.  Coke,  Salk.  237; 
Harwoody*  Croodright,  Cowp.  90; 
Attorney-Gen.  v.  Vigor,  8  Ves. 
282. 

(o)  7  Ves.  147,  10  Ves.  605; 
Mirehouse  v.  Scaife,  2  Myl.  &  C. 
706. 
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cHAPTBK  V.  vised  Blackacre  to  A.,  and  the  residue  of  his  real  estate 
to  B.,  if  the  devise  to  A.  lapsed  by  his  death  in  the  tes- 
tator's lifetime.  Blackacre  did  not  fall  IqIq  the  residue^ 
for  the  residuary  devise  was  in  effect  nothing  more  than 
a  devise  of  Whiteacre  under  the  denomination  of  *'  re* 
sidue ; "  and  hence^  likewise^  every  devise  of  real  estate 
was  liable  to  be  disappointed  by  the  disturbance^  often 
purely  technical  and   inadvertent  (jv),  of  the  testator's 

—and  the  u«-    scisiu.     The  doctriue  of  constructive  revocation^  by  an 

uon%y  altera!'  alteration  of  the  seisin,  was  not  confined  to  devises  of 
tioD  0  eatate.     ^j^^  j^^^j  ^gj-j^j^^  ^^^  ^j^g  y^^  morc  rigidly  and  vexatiously 

applied  to  devises  of  the  equitable  interest,  and,  so  far 
from  standing,  even  in  equity,  upon  the  broad  ground  of 
an  actual  alienation  or  conveyance  by  the  testator,  it  there 
dealt  in  the  most  artificial  distinctions,  which  the  subtlest 
reasoning,  or  rather  criticism,  rendered  thinner  and  thin- 
ner, till  they  seemed  to  vanish  into  imperceptible  shades  of 
difference  (^).  As  this  doctrine  had  no  sympathy  for  the 
intention,  a  conveyance,  which  altered  the  seisin,  though 
expressly  confirmatory  of  the  will,  overthrew  the  devise ; 
nay,  an  attempted  alienation,  an  unaccomplished  purpose, 
sometimes  absolutely  revoked  a  devise,  both  at  law  and  in 
equity ;  and  as  seisin  was  essential,  disseisin  (r),  though 
the  act  of  a  stranger,  and  though  not  within  the  know- 
ledge of  the  testator,  (perhaps  a  remote  remainder-man 
or  reversioner),  was  of  course  a  revocation,  not  absolute, 
however,  but  dependent  on  the  non-restoration  of  the  seisin 
Effect  of  repub-  in  the  lifetime  of  the  testator  (s).  The  effect  of  a  gene- 
i^r-acq^ired  ral  dcvise  was  capable  of  being  extended  to  after-acquired 
^*°  **  lands,  either  by  republication,  or  by  a  codicil,  which,  ge- 

nerally, (for  the  particular  contents  of  the  codicil  some- 

(jp)  I  Pow.  Dev.by  Jarm.  547,  (r)  Attomey^Oenerdl  v.  Vigor^ 

et  seq.  8  Ves.  282. 

{q)  Vide  post,  Vol.  2,  n.  (129).         (»)  lb. 
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times  formed  a  ground  of  exception  (f)  ),  caused  the  will    chapt»r  t. 
to  speak  as  if  it  bore  the  date  of  the  codicil ;  such  repub- 
lication or  codicil  being,  of  course^  subsequent  to  the 
acquisition,  and  being  attended   with  the  solemnities^ 
in  regard  to  execution  and  attestation,  already  stated. 
The  doctrine  of  election  furnished  a  principle  by  the  a>  to  putting 
effect  of  which  after-acquired  lands  were  sometimes  vir*  ei^tioo  by  ex' 
tually  devised  (w) ;  for  if  the  testator,  by  a  will  executed  Jfte^i[4^d 
with  the  formalities  prescribed  for  the  devise   of  real  ^•"^ 
estate,  bequeathed,  for  example,  his  personal  estate  to 
his  eldest  son,  and  assumed  to  devise  his  after-acquired 
real  estate  to  his  younger  son,  equity  would  not  allow  the 
eldest  son  to  take,  as  legatee,  the  personal  estate  effec- 
tually bequeathed  to  him,  without  relinquishing,  as  heir, 
the  real  estate  not  effectually  devised  away  from  him, 
or  would,  at  least,  on  his  reftisal  to  give  effect  to  the  de- 
vise, sequestrate  the  legacy  to  the  extent  of  compen- 
sating the  disappointed  devisee ;  and  these  questions  of 
election  were  often  productive  of  litigation  (v).     But,  at  The  iweepbg 

.  effect  of  a  gene- 

the  same  time,  after-acquired  personal  estate  of  every  de-  ni  bequeit 
scription  was  disposable  ;  and  a  general  bequest  of  per- 
sonal estate,  comprehended  all  the  personal  estate  as  it 
might  happen  to  be  constituted  at  the  death  of  the  testa- 
tor ;  and  so  a  general  bequest  of  personal  estate  of  a  given 
denomination,  as  of ''  my  household  furniture  and  effects,** 
comprehended  all  the  personal  estate  of  that  denomina- 
tion as  it  might  happen  to  be  constituted  at  the  same 
period  (x) ;  for  the  bequest  was  the  institution  of  a  testa- 

{t)  Bowei  y.  Bowes,  2  Bos.  &  Husb.  &  WifebyJacd 66.     Elec- 

P.  500;    Parker   ▼.    Biseoe,    2  tion  must,  of  course,  be  distin- 

Moore,  24;  Smith  v.  Deame,  3  guished  from  an  express  condtYum, 

Yo.  &  J.   278;  Hughee  v.  TVr-  which  might  have  been  annexed  to 

ner,  3  Myl.  &  K.  666.  the  beqnest  even  by  an  unattested 

(tt)    Churchman  v.   Ireland,    1  will. 
Russ.  &  My.  256.  (x)  3  P.  W.  325;   1  Eq.  Cas. 

(o)  2  Sugd.  Pow.  159;   1  Rop.  Ab.  200,  pi.  12. 


346 


OF  THE   NEW  STATUTES 


CHAPTER  V.    mentary  heir,  either  universal  or  limited.     Every  lapsed 
Specific  be-      legacy,  therefore,  fell  into  the  residue.     But  a  bequest  of 

personal  estate  might  have  been,  in  the  strictest  sense, 
specific,  as  in  the  instance  of  a  gift  of  ''  the  gold  watch 
which  I  now  wear,"  or  ''  the  one  thousand  pounds  bank 
stock  now  standing  in  my  name,*"  or  "  the  debt  now  due 
to  me  from  A.  on  his  bond  (x)*"  (and  ev^  a  gift  of ''  f^ 
gold  watch,"  or  ''  my  one  thousand  pounds  bank  stock,'* 
was  held  to  be  descriptive  of  the  particular  thing.(^)  to 
which  the  words  applied  at  the  date  of  the  will) ;  and 
every  bequest  of  this  nature  was  necessarily  liable  to  be 
adeemed,  or,  in  other  words,  to  fail  from  the  subsequent 
destruction,  in  the  testator's  lifetime,  of  the  very  subject 
—tiieir liability  or  the  vcry  interest  given  (z).  This  liabUity  to  ademption 
" ''''"'"'"'-    was  the  same,  whether,  in  point  of  intention,  identity  was 

of  the  essence  of  the  gift,  (as  where  the  testator  be- 
queathed his  favourite  horse)^  or  was  a  circumstance  in- 
different, (as  wh^e  he  bequeathed  his  one  hundred  pounds 
Three  per  cent,  stock) ;  though  the  republication  of  the 
will,  after  ademption,  might  have  given  efiect  to  the  be- 
quest, as  a  bequest  de  novo,  by  making  the  will  speak 
from  the  date  of  the  republication,  and  by  thus  apply- 
ing the  words  to  another  thing  answering,  at  that 
date,  the  same  description  (a).  We  shall  have  occasion 
to  recur  to  these  doctrines  in  commenting  upon  an  im- 
What  interests  portaut  clausc  of  the  ucw  act  (6).  Again,  rights  of  en- 
Hb"  °**^  *^*  try  and  of  action,  generally,  for  the  recovery  of  real  es- 
tate (c),  and  some  species  of  contingent  and  executory 


(a)  See  Dacies  v.  Morgan^  1 
Beav.  405. 

(y)  IRop.  Leg.  by  White,  179. 
{z)  lb.  Vide  post, 
(a)  Id.  286,305;  Sidk.  238. 
(6)  S.  24.  Vide  post. 


(c)  Goodright  v.  Forrester,  8 
East,  564,  1  Taunt.  578;  Doe 
v.  Mariyn,  8  Barn.  &  G.  497; 
Doe  y.  Hale,  2  Dowl.  &  Ry- 
land,  38,  Nev.  &  M.  170,  n. 
(85). 
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interests  (d),  were  not  devisable,  while  choses  in  action,    chapter  v. 
and  rights  of  every  species  in  respect  of  personal  estate, 
were  disposable  by  testament.     And  if  we  recur  to  the  Conflicting 
subject  of  revocation,  we  shall  find  that  the  rules,  with  of  revocation!^ 
reference  to  the  revocable  effect,  not  only  of  alterations 
in  the  state  of  the  property,  but  of  alterations  in  the  con- 
dition of  the  testator  or  testatrix  by  marriage  and  other 
circumstances  (^),  were  different,  as  regards  the  sexes, 
and  again  as  regards  devises  and  testaments,  besides 
being,  in  some  respects,  dbputable  in  themselves.     Pe- 
culiarities also  existed  with  respect  to  both  the  actual  and 
the  constructive  revocation  of  wills  of  copyhold  and  cus- 
tomary estates  (/). 

II.  The  old  law  further  distinguished  between  the  dif-  Further  discre- 
ferent kinds  of  real  estate,  as,  freehold,  (including  life-  gardt  the  dif.' 
leaseholds) — customaryhold,  (including  copyholds) — ^and  real  estate:  ^ 
chattel-hold,  (including  leaseholds  for  years) ;   each  of 
these  species  of  property  being  governed  by  different 
rules.     Freehold  property  was  subject  to  all  the  rules  —freehold; 
which  we  have  noticed  as  being  applicable  to  real  estate. 
The  bulk  of  customaryhold  property  was  not  affected  by  --cuitomary- 
those  rules,  so  far  as  they  related  to  the  statutory  cere- 
monies prescribed  for  the  completion  of  the  instrument, 
but,  though  subject  to  those  rules  in  other  respects,  and 
though  sometimes  fettered  by  the  custom,  which  did  not 
always  admit  of  a  testamentary  disposition  (g),  might 
have  been  devised  by  any  instrument,  however  informal^ 
to  which,  according  to  the  practice  of  the  ecclesiastical 
courts,  in  admitting  loose  papers  and  even  instructions  to 
probate,  a  testamentary  character  could  have  been  attri- 

{d  )  Doe  ▼.  Tamkinsan,  2  Maul.  &  £11.  14. 
&  S.  165.     But  see  1  Pow.  Dev.         (/)  Vawsery.  Jeff  try ^  3Baru. 

by  Jarm.  28,  n.  &  Aid.  462. 

(tf)  Marsim  v.  Marston,  8  Ad.         (^)  See  1  £vans*8  Stat.  450, 467. 
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over  testa- 
ments; 


buted  (h).     Leaseholds  for  years^  and  other  chattel-hold 
— leaiehoid  for  tenements^  were  not  subject  to  any  of  the  rules  in  ques^ 

yesrs* 

tion,  notwithstanding  that  they  were^  in  one  sense,  real 
estate,  (as  being  chattels  real),  and  that  long  terms  of 
years,  often  equal  in  value  to  the  inheritance,  were  very 
common ;  for  this  important  mass  of  property  was  wholly 
governed,  in  these  respects,  by  the  testamentary  law  re* 
or  the  jarisdic  latiug  to  personal  estate.  Probate,  granted  by  the  proper 
ritMUourts^'*  ecclesiastical  court,  carried  with  it,  until  revoked  by  the 

same  authority,  evidence  of  testacy  to  all  other  jurisdic* 
tions,  so  far  as  personal  estate,  including  every  chattel  in* 
terest  in  land,  was  concerned ;  but  probate  was  ineffectual 
in  regard  to  real  estate,  (except,  indeed,  by  providing  for 
the  safe  custody  of  the  instrument),  and,  if  the  instrument 
concerned  real  estate  exclusively,  probate  was  impossible. 
Whatever  distinction  the  feudal  policy  may  have  dictated, 
no  reason  could  exist  in  modern  times  for  drawing  a  broad 
line  of  separation  between  freehold  tenants  and  other  pro- 
prietors of  the  soil ;  yet  we  have  seen  that  the  legislature, 
at  a  period  subsequent  to  the  abolition  of  the  military 
tenures  (t),  anxiously  guarded  with  ceremonies  the  devises 
of  the  former  (k),  passing  by,  as  of  little  account,  the  wills 
and  testaments  of  the  latter.  To  the  contempt  in  which 
terms  of  years  were  originally  held,  may  be  ascribed  the 
actual  subj^tion  of  a  large  portion  of  the  landed  property 
of  the  kingdom,  on  the  death  of  the  proprietor,  to  the 
cognizance,  primarily,  of  the  ecclesiastical  judge,  whose  fiat 
of  authentication,  in  matters  testamentary  (/),  came  to  be 
received  with  implicit  deference  by  the  temporal  courts, 
where,  at  the  same  time,  the  original  validity,  as  well  as  the 
construction  and  effect,  of  a  devise,  was  exclusively  deter- 


— particuljurly 
as  regards 
leaseholds  for 
years. 


(A)  Carey  v.  Mkew,  2  Bro.  C. 
C.  59;  Doe  d.  Cook  y.  Danvers, 
7  £a8t>  299. 

(t)  12  Car.  2,  c.  24. 


(k)  29  Car.  2,  c.  3. 
(/)    See  Gingell  v.  Home,   3 
Jiur.  194. 


^  ri  u-a  €^<>t  .  y<^  ^  ctt£i4.C^^^  ^t4  A^  IC^CJu  c^U^  fc^l*^ 


V       /_       / 
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mined.  Judicial  decisions  upon  the  validity  of  the  same  chapter  v. 
instrument,  pronounced  by  tribunals  of  an  opposite  char* 
acter,  administering  different  laws  in  a  different  spirit, 
could  not  but  occasion  some  incongruities  {ni), — ^an  ef« 
fectual  will  of  lands  of  inheritance ;  a  void  testament  of 
lands  held  for  a  term  of  ten  thousand  years — laying  out  of 
consideration  the  natural  consequences  of  that  policy  which 
protected  devises  by  peculiar  ceremonies*  and  which  was, 
of  course,  abundantly  productive  of  the  converse  result. 

III.  Again,  the  old   law  distinguished  between   the  Further  ci». 
modes  or  forms  of  dominion  over  both  real  and  personal  '^Z*' 
estate — ^between  interests,  on  the  one  hand,  and  powers  lIiaon°   '*^' 
or  authorities,  on  the  other.    Devises  and  bequests,  under 
that  law,  may,  therefore,  be   divided  into  two  classes, 
namely,  direct  or  proper,  and  indirect  or  improper ;  the 
first  class  comprising  such  dispositions  as  are  based  upon 
some  transmissible  right  of  property  in  the  testator,  and 
the  second  class  comprising  such  dispositions  as  consist 
in  the  exercise  of  an  option  to  dispose,  not  resulting  from 
the  proprietary  right,  but  capable,  even  when  placed  in 
immediate  contact  with  that  right,  of  existing  wholly  un- 
confounded  with  it  (n).   The  rules  already  stated  were  ap* 
plicable  generally  to  the  first  class.     But  with  respect  to  oftetttmentoTy 
the  second  class,  the  express  terms  of  the  power  or  au-  palidcuiariy  m 
thority  gave  the  law  to  the  testator,  as  to  both  the  matter  ti^u/attnl 
and  the  form  of  the  disposition.  If  a  power  of  appointment  ***'°"  * 
by  will,  over  real  estate,  required  only  sealing  and  one  wit- 
ness, or  a  like  power,  over  personal  estate,  required  sign* 
ing,  sealing,  and  three  witnesses,  the  donee  of  the  power 
was  bound  to  observe  its  requisites,  in  regard  to  execu- 
tion and  attestation,  and  was  absolved  from  all  others. 

(m)  See8  Ad.  &EU.55;  Tyr-     Yes.  567;    10  Yes.   246.    Tide 
rell's  Sn^;e8tion8>  257.  ante,  295. 

(n)  MaundreU  v.  Maundrell,  7 


u     cct^od^     It    fm0^0i    c-o     / 
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CHAPTER  V.  The  disposition  was  effectual,  if  the  power  was  pursued, 
though  the  ceremonies  required  by  the  general  law,  in  re- 
gard to  wills  of  the  same  subject-matter  proceeding  on 
ownership,  were  curtailed  or  omitted,  and  was  inef- 
fectual, if  the  power  was  not  pursued,  though  the  cere- 
monies of  the  general  law  were  satisfied.  Since  the 
author  of  the  power  was,  to  this  extent,  the  law-maker, 
-4indequiubie  he  might,  and  sometimes  did,  enjoin  observances  purely 
fbnnaf defects,   fanciful  and  arbitrary ;  and  as  the  special  requisitions  of 

powers  were  often  forgotten  in  the  execution  and  attesta^ 
tion  of  wills,  cases  of  hardship  arose,  which  not  only  in- 
duced courts  of  equity  to  relieve,  by  supplying,  on  behalf 
of  certain  favoured  objects,  the  defective  execution  of 
powers,  or,  in  other  words,  by  dispensing  with  the  pre- 
scribed ceremonies,  but  even  tempted  courts  of  law(o) 
to  depart  from  a  train  of  decisions,  which,  whether  ori- 
ginally sound  or  not,  were  supposed  to  have  ascertained 
the  observances  requisite  to  satisfy  particular  words  of 
frequent  occurrence  in  powers;  so  that  the  license  al- 
lowed to  the  author  of  the  power  was  productive  of  dan- 
gerous precedents  on  both  sides  of  Westminster  Hall. 
Effect  of  gene-  Bcsidcs,  whcre  a  general  devise  or  bequest  was  made 
L  reg^s  Ae'  by  the  donee  of  a  testamentary  power  of  appointment, 
execution  of      j£  ^j^^  ^jjj  jjeithcr  profcsscd  to  exercise  the  particular 

power  or  powers  generally,  nor  specified  the  property 
subjected  to  the  power,  nor  by  irresistible  intendment, 
arising  from  the  absence  of  other  property  to  answer 
the  gift,  pointed  at  the  subject  of  the  power,  the  devise 
or  bequest  was  inoperative,  as  respects  the  power,  at 
law  and  in  equity,  though  perfected,  perhaps,  with  cere- 
monies  specially  prescribed  by  the  power  (p);  for,  in 

(o)  Doe  d.  SpiUhury  y.  Bur-  peal);  snd  see Mackiniey  y.  Sison, 

dett,  6  Nev.  &  M.  259;  (reversed  8  Sim.  561. 

in  Exch.  C.  by  four  Judges  against  (p)  Lempriere  v.  Falpy,  5  Sim. 

three,  1  Per.  &  D.  670;  and  now  108. 
before  the  House  of  liords  on  np- 


aa  rei 

execi 
powers. 
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legal  contemplation^  it  indicated  no  intention  to  execute  chapter  v. 
the  power,  and  the  want  of  internal  evidence  of  such 
an  intention  could  never  be  supplied.  The  doctrine  as 
to  powers  even  enabled  the  testator  to  dispense,  in  his 
own  favour,  with  the  statutory  solemnities,  by  conveying 
his  real  estate,  in  his  lifetime  (9),  to  such  uses,  or  to  a 
trustee  upon  such  trusts,  as  he,  by  a  will  attested  by  one 
or  more  witness  or  witnesses,  or  unattested,  should  ap- 
point.    The  legal  estate  in  copyhold  lands  did  not,  ordi-  or  the  testa- 

•1  J     -x     i»       j«        X        J  J      •  i_   •  •  mentary  power 

narily,  admit  of  a  direct  and  proper  devise ;  being,  in  ge*  o?er  copyholds. 
neral,  devisable  only  through  the  medium  of  a  surrender 
to  the  use  of  the  owner's  will,  actual  or  presumed,  (an  ac- 
tual surrender,  so  far  as  it  was  a  mere  form,  having  been 
rendered  unnecessary  by  statute  (r)),  and  of  a  will  ope- 
rating as  an  appointment  or  direction  of  that  use ;  but 
equitable  interests  in  copyholds  (which  interests,  not 
being  the  subject  of  tenure,  could  not  regularly  be  sur- 
rendered) were  directly  devisable  (s). 


IV.  The  old  law  abstained  from  interfering  by  positive  Debatable 
enactment  with  the  construction  of  wills,  which  it  was  the  ouum,  as  re- 

■•  •  Ai*i*  1  •  ^     firaros  tiie  con— 

peculiar  province  of  the  judicature  to  determine ;  and,  struction  of 
perhaps,  it  would  have  been  well  if  the  duties  of  ordaining  ^^  '' 
general  laws,  and  of  moulding  particular  rules, — laws, 
which  must  be  positive  and  unbending,  rules,  which 
should  be  flexible  and  adaptive — ^had  never  been  con- 
founded.    There  existed,  however,  certain  old  and  nar- 


(q)  The  position  that  ''the 
owner  of  freehold  property  could 
not  give  to  himself  a  power  to  dis- 
pose of  it  by  a  will  to  be  executed 
without  the  solemnities  prescribed 
by  the  Stotute  of  Frauds''  (Fourth 
Rep.  of  R.  P.  Com.)  requires 
qualification.  It  is  so  obyious  that 
he  could  not  by  his  will  reserve 


such  a  power  as  to  render  it  diffi- 
cult to  understand  how  the  ques- 
tion could  have  been  seriously  en- 
tertained. Hahergham  y.  Finceni^ 
2  Ves.jun.  204;  S.  C.4  Bro.  C.C. 
355;  and  see  3  Myl.  &  C.  511. 

(r)  55  Geo.  3,  c.  192. 

(9)  Hussey  y.  Orills,  Amb.  299; 
Doe  y.  Dofwers,  7  East,  299. 
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CHAPTER  Y. 


—-whether  the 
fee  pMsed? 


row  rules^  against  which  the  courts  had  long  struggled 
without  any  other  result  than  a  vast  and  still  accumulating 
mass  of  adjudication^  raised^  for  the  most  part^  on  verbal 
peculiarities*  Such  was  the  rule  which  required  words 
of  inheritance  to  pass  the  fee  (t),  a  rule  which,  though 
generally  condemned,  and  though,  during  a  long  season  of 
judicial  disfavour,  compelled  to  admit  of  exceptions  so  nu- 
merous (m)  as  to  furnish  matter  for  a  treatise,  was  yet  per- 
mitted of  late  to  recover  somewhat  of  its  obsolete  in- 
fluence (v),  and,  with  singular  inaccuracy  as  well  as  in- 
consistency, was  so  strained  in  a  modern  case  that  words 
of  limitation  were  held  essential  to  pass  the  whole  estate 
of  a  testator  entitled  pur  auter  vie  (x).  The  rule,  too, 
JId  by\  e^  which  excluded  leaseholds  for  years*from  the  operation  of 
nideTiMt       ^  general  devise,  where  the  testator  had  freeholds  to 

satisfy  its  terms  (y),  was  alternately  rejected  and  evaded, 
according  as  the  individual  Judge  inclined  more  strongly 
to  the  written  law  or  to  the  presumable  intention ;  and 
the  result,  as  happens  in  the  case  of  every  judicial  strug- 
gle against  an  arbitrary  rule,  was  to  aggravate  the  mis- 
chief by  petty  distinctions.  On  the  other  hand,  a  train 
of  inadvertent  modern  decisions  had  involved  some  ques- 
tions of  construction  in  a  state  of  embarrassment,  which 
seemed  to  require  that  the  judicature  should  either  revise 
^wbtt  etute    its  doctriuc  or  stand  corrected  by  the  legislature.     Such 


— ^whether 


(t)  Ante,  8. 

(u)  2  Pow.  Dev.  by  Jaim.  c.  xx. ; 
Ha7.&  Jtfnn. Wills,  3rded.235,n. 

(v)  Doe  T.  Tucker,  3  Barn.  & 
Ad.  473;  Doey.  Clarke,  1  Cr.  & 
Hee.  39;  Doe  v.  Qmllim,  2  Nev. 
&  M.  247;  Doe  y.  Lowes,  7  Ad. 
&  £IL  495.  See  also  SUvery  y. 
Hoiaard,  1  Ney.  &  P.  346; 
PhilKpe  T.  jiUen,  7  Sim.  446; 
Doe  r.  Lawtan,  6  Scott,  303. 


(x)  Doe  y.  Rchmeon,  2  Man. 
&  Ry.  249;  (bat  see  Mr.  Man- 
nhigfs  note).  See  Doe  y.  Evans, 
1  Per.  &  D.  472. 

(y)  Rose  y.  Bartlett,  Cro.  Gar. 
293;  Thompson  y.  Lawley,  2  Bos. 
&  P.  303;  Fitsroy  y.  Howard, 
3  Buss.  225;  Hohson  y.  Blacks 
hum,  5  Myl.  &  K.  571;  WeikaU 
y.  Brome,  6  Sim.  99;  Jrkett  y. 
Fletcher,  3  Jurist,  1099. 
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was  the  question^  as  to  the  quantity  and  quality  of  the    chapwr  v. 


estate  taken  by  trustees  or  executors,  under  an  indefinite  deyisecs  in 
gift  {z)*  But  though  this  question  (which  was  not  pecu- 
liar to  wills)  has,  as  we  shall  see,  been  selected  as  a  fit 
subject  for  legislation,  it  would  not  be  difficult  to  point 
out  other  questions  equally  perplexed  by  the  conflict  of 
opinions,  and  equally  within  the  scope  of  a  testamentary 
law,  professing  to  quiet  possessions  by  setting  limits  to 
judicial  exposition. 


V.  Cases  sometimes  occurred  in  which  the  presumable  oiijections  to 
intention  to  benefit  the  descendants  of  a  devisee  or  lega-  regards  thedoc- 
tee,  derivatively  through  him,  was  defeated  by  the  lapse  ^^^  °  *^*^' 
of  the  devise  or  bequest  in  the  lifetime  of  the  testator,  and 
by  his  omission  or  incompetency  to  make  a  subsequent 
disposition,  adapted  to  the  altered  state  of  circumstances. 
This  happened  where  a  devisee  in  tail  died  before  the  — esutetaii; 
testator,  but  issue,  within  the  line  of  the  entail,  survived 
the  testator  (a) ;  also  where  a  devisee  or  legatee,  being  a  —gift  to  a  child 
child  of  the  testator,  died  in  his  lifetime,  but  bsue  of 
such  child  survived  the  testator.     The  latter  case  was 
sometimes  met  by  a  prospective  provision ;  but  the  infre- 
quency  of  such  provisions  seems  to  shew,  either  that  the 
mischief  was  not  severely  felt,  or  that  there  was  little  con- 
fidence in  the  remedy.     If  the  attempt  to  provide  by 


{z)  Doe  V,  Simpwn,  5  £ast> 
162;  Hawker  v.  Hawker,  3  Bam. 
&  Aid.  537i  Doe  v.  NichoUe,  1 
Bam.  &C.  336;  Glover  y.Monck- 
tofh  3  Bing,  13 ;  Warier  v.  Hut  eh- 
inwny  1  Bam.  &  C.  721,  2  Brod. 
•&  B.  349;  HearcUon  v.  WilHam- 
son,  1  Keen,  33.  But  see  Doe  y. 
Edlm,  4  Ad.  &  £11. 582 ;  ante,  1 05 ; 
Doe  V.  Ewart,  7  Ad.  &  £11.  636; 


Barker  y.  Greenwood,  4  Mees.  & 
W.  421;  Ackland  v.  Lutley,  1 
Per.  &  D.  636.  See  also  Doe  y. 
Shotter,  1  Per.  &  D.  124;  Wood 
y.  White,  3  Jur.  117;  Knocker  y. 
Bunbury,  6  Bing.  N.  C.  306. 

(a)  Bret  v.  Rigden,  How.  343; 
Hodgson  y.  Ambrose,  Dongl.  337, 
3  Bro.  Par.  C.  by  Toml.  416; 
Doey.Kett,  4T.  R.  601. 
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The  ase  to  be 
made  of  this 
sketch  of  the 
old  law. 


anticipation  for  changes  consequent  on  the  premature 
death  of  the  primary  objects  of  the  testator's  bounty  was, 
even  when  undertaken  with  full  knowledge  of  his  views, 
and  of  the  circumstances  of  his  family,  always  in  some 
degree  speculative  and  hazardous,  the  task  of  making  a 
general  provision  of  that  nature,  adapted  to  the  views  of 
all  testators,  and  to  the  circumstances  of  every  family, 
demanded  a  degree  of  foresight  which  even  the  legislature 
could  hardly  be  expected  to  exert. 

These  observations  are  su£Scient  to  afford  the  student 
such  a  general  view  of  the  state  of  the  old  law,  as,  aided 
by  adverting  to  particular  points  of  that  law  when  they 
shall  arise  in  immediate  connexion  with  the  new  statute, 
will  enable  him  to  estimate  the  important  changes  to 
which  his  attention  is  about  to  be  called.  As  this  statute 
is  the  code  of  positive  law  on  the  subject  of  wills,  and  be- 
comes therefore  every  man's  concern,  we  shall  endeavour 
to  exhibit,  clearly  and  succinctly,  the  substance  of  its  pro- 
visions, accompanied  by  explanatory  comments,  directed 
to  matters  of  general,  and,  probably,  permanent  interest. 


To  what  wills, 
estates,  per- 
sons, and 
places,  the  act 
does,  or  does 
not  extend. 


The  acts  extends  to  all  wills  made  on  or  after  the  1  st 
day  of  January,  1838  (s.  34);  and  to  all  wills,  made 
previously  to  that  date,  and  re-executed,  republished,  or 
by  a  codicil  (shewing  an  intention  to  revive  the  will,  if 
revoked  (s.  22)  )  revived  (V),  on  or  after  that  day  (s.  34) : 
but  the  act  has  no  application  to  any  other  will ;  nor  does 
it  extend  to  estates  pur  auter  vie  of  persons  dying  before 
the  same  date  (s.  34);  nor  to  dispositions  of  personal 
estate  by  soldiers  on  service  or  by  mariners  at  sea  (s.  11); 
nor  to  disturb  the  provisions  of  a  recent  act  (c),  as  to  the 
wills  of  petty  officers,  seamen,  non-commissioned  officers 
of  marines,  and  marines,  so  far  as  relates  to  money  arising 
from  service  (s.  13);  nor  to  Scotland  (s.  36);  nor  (s.  2) 

{b)  Vide  post,  382.  (c).  1 1  Geo.  4  &  1  Will.  4,  c.  20. 
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to  the  American  colonies  (rf) ;  nor  to  affect  the  applica-  chapter  ?. 
tion  by  our  judicature  of  that  principle^  which^  on  grounds 
of  international  policy^  determines  the  validity  and  con- 
struction of  testamentary  dispositions  of  personal^  or  rather 
of  moveable  property,  with  reference  to  the  law  of  the 
testator's  domicil  at  the  time  of  his  decease  (e),  (while,  as 
to  real  or  immoveable  property,  the  law  of  its  locality  is 
inherent);  nor  to  a  donatio  mortis  causd(/). 

In  perusing  the  act,  or  this  sketch  of  its  provisions.  General  inter- 
the  student  should  advert  to  the  definitions  (s.  1)  of  the  ll^wt^ 
terms  '*  mil,**  "  real  estate"  ** personal  estate,**  and  to  the 
directions  (ib.)  respecting  number  and  gender.     Imme-  Repeal  of  for- 
diately  after  those  definitions  and  directions,  the  act  Udngtowiiia. 
(s.  2)  proceeds  (but  in  respect  of  only  such  wills  and  such 
estates  pur  auter  vie  (see  s.  34)  as  it  afterwards  embraces) 
to  repeal  the  following  statutes,  either  wholly  or  partially, 
according  as  they  relate  exclusively  to  the  subject-matter 
of  the  principal  act  or  not: — the  English  (g)  and  Irish  (A) 
statutes  of  wills ;  the  English  (i)  and  Irish  (k)  statutes  of 
frauds  relating  to  devises  or  bequests  of  lands,  to  the  re- 
vocation or  alteration  of  any  devise  in  writing  of  lands,  to 
the  devise  of  any  estate  pur  auter  vie,  to  any  such  estate 
being  assets,  to  nuncupative  wills,  and  to  the  repealing 
or  altering  of  any  will  in  writing  of  personal  estate ;  the 
English  (/)  and  Irish  (m)  statutes  relating  to  witnesses  to 

(d)  Sugd.  Wills,  143;   1  Pow.  Slwes,  1  Bligh's  Pari.  Rep.  N.  S 

Dev.  by  Jarm.  57.  497,  I  Dow's  Pari.  Rep.  N.  S.  1 ; 

{e)  SomervUle  v.  Lord  Samerville,  RiddeU  v.  Dobree,  3  Jur.  722. 
5  Yes.  750;  Stanley  y.  Bemes,  3         Qji)  32  Hen.  8>  c.  1,  and  34  & 

Hagg.  373;  Re  Be  Vera  Maraver,  35  Hen.  8,  c.  5. 
1  Hagg.  498;  Price  ▼.  Dewhurst,         (A)  10  Car.  1,  seas.  2,  c.  2. 
4  Myl.  &  Cr.  76;  Story's  Conflict         (t)  29  Car.  2,  c.  3. 
of  Laws,  c.  1 1.  As  to  the  French         {k)  7  Will.  3,  c.  12. 
Law  of  Testament  sand  Succession,         (Q  S.  14  of  4  &  5  Anne,  e.  16. 
yide  post,  Illustrations,  XI.  (m)  6  Anne,  c.  10. 

(/)  1  Rop.  Leg.  1 ;  Dufield  v. 

aa2 
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CHAPTER  V.  nuncupative  wills;  the  English  statute  (p)  relating  to 
estates  pur  auter  vie ;  the  English  statute  (jq)  relating  to 
the  attestation  of  wills  of  real  estates^  except  so  far  as 
that  statute  relates  to  the  American  colonies ;  the  Irish 
statute  (r)  relating  to  the  attestation  of  wills  concerning 
real  estates;  and  the  statute  of  the  Imperial  Parlia* 
ment  (s)  for  facilitating  the  disposition  of  copyholds  by 
will. 
Proposed  die-  The  othcr  principal  enactments  may  be  most  clearly 
subject  under    arranged  under  five  heads.     The  first  comprises  those 

enactments  which  relate  to  the  execution  and  attestation 
of  wills^  and  to  the  competency  of  the  witnesses ;  the 
second^  those  which  relate  to  the  extent  of  the  testament- 
ary power,  as  regards  the  subject-matter  of  wills,  and  to 
the  testamentary  capacity,  as  regards  the  personal  condi* 
tion  of  the  testator ;  the  third,  those  which  relate  to  the 
revocation  (including  the  alteration)  and  to  the  revival  of 
wills ;  the  fourth,  those  which  relate  to  the  construction 
or  effect  of  wills  generally,  or  of  particular  devises,  or  of 
particular  words  in  wills ;  and  the  fifth,  those  which,  in 
certain  specified  cases,  impart  operation  to  gifts  void,  ac- 
cording to  the  preexisting  law,  by  lapse.  To  each  head 
will  be  appended  the  comments  upon  it. 

1.  ExBcuTioN  L  The  first  class  of  enactments  relates  to  the  instru- 
ATxoN  OF  '  ment,  in  its  inception.  1 .  As  to  the  execution  and  attest- 
In  what  man-  ^tiou  of  wills ; — ^uo  wiU  (with  the  exceptions  in  ss.  11 
ner  wills  moat  ^  12)  is  Valid,  uulcss  it  be  in  writing,  and  be  signed  at 
and  attested;     the  foot  or  end  thereof  by  the  testator,  or  by  some  other 

person  in  his  presence  and  by  his  direction,  and  such  sig- 

*     nature  be  made  or  acknowledged  by  the  testator  in  the 

presence  of  two  or  more  witnesses,  present  at  the  same 

time,  and  such  witnesses  attest  and  subscribe  the  will  in 

(p)  S.  9  of  14  Geo.  2,  c.  20.  (r)  25  Geo.  2,  c.  11, 

(q)  25  Geo.  2,  c.  6.  («)  55  Geo.  3,  c.  192. 
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the  testator's  presence  (s.  9);  but  no  form  of  attestation    chapter  v. 
is  necessary  (ib.),  nor  any  other  publication  (s.  13).     All  — including  ap- 
appointments  by  will,  under  powers,  must  be  executed  in  win 
the  same  manner,  and,  if  so  executed,  are,  as  respects  ex- 
ecution and  attestation,  declared  valid  (s.  10).     2.  As  to 
the  witnesses ; — though  an  attesting  witness  be  incom-  what  penom 
petent,  at  or  after  the  execution  of  the  will,  to  be  admits  nessea,  and 
ted  a  witness  to  prove  the  execution,  yet  the  will  is  not  void,  in  reiaUon 
thereby  invalidated  (s.  14),  and  if  a  witness  to  a  will  be 
also  an  executor  thereof  (s.  17),  or  be  a  creditor,  or  be 
the  wife  or  husband  of  a  creditor,  whose  debt  is  charged 
by  the  will  on  any  real  or  personal  estate  (s.  16),  or  be  a 
beneficial  devisee,  legatee,  or  appointee,  or  be  the  wife  or 
husband  of  such  a  devisee,  legatee,  or  appointee  (s.  15), 
yet  such  witness  may  give  testimony  for  or  against  the 
will,  but  the  beneficial  devise,  legacy,  or  appointment, 
(subject  to  a  saving  (s.  15)  of  charges  and  directions  for 
payment  of  debts),  is  annulled. 

1.  The  ninth  section,  which  prescribes  the  ceremo-  Commentaon 

.  ...     .  T  J  ..  •       the  first  claaa  of 

nies  necessary  to  constitute  a  valid  execution,  may  be  enactmenu. 
divided  into  three  clauses.     The  first  clause  relates  to  ^^i'^^  ^ 
the  incipient  act  of  execution  by  the  testator  himself  *•  Execution  of 

,         "  ,  wills  generally; 

and  requires  the  will  to  be  signed  at  the  foot  or  end  —signature  of 
thereof  by  him,  or  by  some  other  person  in  his  presence,  '* 
and  by  his  direction.  The  observations  which  arise 
upon  this  clause  are, — that  a  seal  would  not  (t),  while 
a  mark  would  (2^)  be  a  sufficient  signature  by  the  tes- 
tator, (though  the  virtue  of  a  mark,  as  compared  with 
a  seal,  can  hardly  be  said  to  consist  in  the  superior 
evidence  which  it  affords); — that  another  person,  sign- 
ing in  the  presence  and  by  the   direction  of  the  tes- 

(t)  Smith  V.  Evans,   1  Wills.  Baker  v.  Dening,  8  Ad.  &  Ell.  9 1. 

313;    Wright  v.    Wakeford^    17  See,  as  to  witnesses  being  marks- 

Ves.  459.  men,  Harrison  y.  Ilarrison,  8  Ves. 

(m)  Plrest.jShep.  Touch.  407;  185;  Addyv.  Grix,  Id.  504. 
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— presence  of 
witnesses; 


tator^  may  sign  by  affixing  either  the  name  or  the 
mark  of  the  testator  (x),  though  to  affix  the  name 
is  the  preferable  course ;  and^  indeed^  as  the  legislature 
has  provided  a  mode  by  which   all   may  sign,  in  the 
sense  which  education  has  associated  with  that  term^  it 
seems  advisable^  where  the  testator  is  a  marksman^  to 
procure  his  name  to  be  affixed  by  some  other  person  in 
his  presence  and  by  his  direction; — ^that  the  signature 
should  be  placed  at  the  foot  or  end  of  the  will^  for  a  sig- 
nature placed  at  the  commencement^  or  in  the  body  or 
the  margin^  or  at  the  bottom  of  one  or  more  of  several 
sheets  other  than  the  last  sheet,  will  not  avail,  (by  **  the 
foot  or  end''  being  understood  the  conclusion  of  the  in- 
strument, without  regard  to  the  mechanical  arrangement 
of  the  paper  or  the  writing),  but  where  the  will  consists 
of  several  sheets,  (which  should  all  be  present  at  the 
time  of  execution  (^)  ),  the  old  practice  of  signing  each 
sheet  (;e^)  should  not  be  discontinued.     Where  the  will 
adopts  and  incorporates,  by  reference,  another  writing, 
that  writing  should  of  course  be  clearly  identified  (a).    If 
the  testator  sign  by  the  hand  of  another,  it  will  of  course 
be  proper  that  the  fact  should  be  particularly  stated  in  the 
attestation  (6).     The  second  clause  relates  to  the  circum- 


(x)  The  will  of  A.  B.«  dated  in 
1838,  was  signed  thus, ''  C.  D.  by 
the  direction  of  A.B.,"  and  attest- 
ed thus,  '^  Signed  &c.  by  me  A. 
B.,  in  the  presence  of"  [two  wit- 
nesses]. This  will  was  admitted 
to  probate.  The  act  merely  re- 
quires that  the  will  shall  be  signed 
by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his 
direction.  Even  if  "  C.  D."  only 
had  been  subscribed,  yet,  if  it  had 
been  proved  that  such  subscrip- 
tion was  made  at  the  instance  and 


in  the  presence  of  the  testator,  it 
could  not  have  been  said  that  the 
will  was  not  duly  signed.  See  8 
Ad.  &  £11.  96. 

(y)  Bond  v.  Seawelly  3  Burr. 
1773. 

(z)  See  Wright  v.  Price,  Dougl. 
241 ;  Winsor  v.  Pratt,  2  Brod.  & 
B«  650,  5  B.  Moore,  484. 

(a)  TJtterton  v.  Robins,  1  Ad. 
&  £11.  423. 

{b)  Which  may  be  in  this  form. 
''  Signed  [t.  e.  with  the  name  of 
the  testator']  by  John  Styles,  of 
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stances  under  which  the  act  of  execution  by  the  testator  chapter  v. 
must  be  done^  or  be  admitted  to  have  been  done^  and  ren- 
ders it  necessary  that  the  signature,  whether  made  by 
the  testator  himself  or  by  the  agency  of  another,  should 
be  made,  or,  having  been  already  made,  should  be  acknow- 
ledged by  the  testator,  in  the  presence  of  two  or  more 
witnesses,  who  must,  for  that  purpose,  be  present  at  the 
same  time.     If  the  testator  have  previously  signed  by  the  — acknowiedg- 

■■  .  ment  of  ngna- 

hand  of  another,  he  should  acknowledge  that  the  signa-  tare; 
ture  was  made  in  his  presence  and  by  his  direction ;  and 
as  an  acknowledgment  of  the  signature  is  now  expressly 
required,  it  is  conceived  that  the  want  of  an  acknowledg- 
ment, signified  in  words  or  by  unequivocal  acts,  could  not 
be  supplied  by  any  presumption  or  construction  of  law  (c). 
But  when  another  signs  for  the  testator,  in  his  presence 
and  by  his  direction,  in  the  presence  also  of  the  witnesses, 
no  acknowledgment  is  necessary,  for  then  ''  such  signa- 
ture **  (words  which  embrace  both  the  modes  of  signing 
previously  specified)  is  ''made**  in  the  presence  of  the 
witnesses ;  yet,  even  in  such  cases,  an  acknowledgment 
may  not  be  an  impertinent  ceremony.  It  may  possibly 
be  a  question  whether  the  witnesses,  though  required  to 
be  present  simultaneously,  when  the  will  is  signed  or  the 
signature  is  acknowledged,  must  be  present  to  each  other, 
or,  in  other  words,  whether  the  testator  and  the  witnesses 
must  be  present  together  during  that  ceremony*  The  — attcitation 
third  clause  relates  to  the  authentication  of  the  testator's  tion  of  witoes- 
act,  by  the  attestation  and  subscription  of  the  witnesses, 
and  requires  the  witnesses,  in  whose  presence  the  will  has 
been  signed  or  the  signing  has  been  acknowledged,  to 

&C.9  gent.,  as  and  for  the  last  will  time,  who  in  his  presence,  and  in 

and  testament  of  the  said  William  the  presence  of  each  other,  have 

Cook,  the  testator,  in  his  presence  hereunto  subscribed  our  names  as 

and  hj  his  direction,  in  the  pre-  witnesses." 

sence  of  us,  present  at  the  same  (c)  Ante,  343,  n. 


sesi 
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CBAPTKR  Y. 

—subscription 
at  different 
times. 


"  Presence," 

what? 


attest  and  to  subscribe  the  will  in  the  presence  of  the  tes^ 
tator.  The  witnesses  are  not^  however,  expressly  required 
to  subscribe,  as  part  of  one  and  the  same  ceremonial,  in 
the  continuing  presence  of  the  testator;  and  it  may, 
therefore,  be  contended  that  subscription  by  the  witnesses 
singly,  and  at  different  times,  would  satisfy  the  statute, 
provided  such  subscription  were  made  in  the  presence  of 
the  testator  (d),  for  it  is  not  necessary  that  they  should 
subscribe  in  the  presence  of  each  other.  But  whether 
this  construction,  tending,  as  it  does,  while  the  testament- 
ary act  is  yet  in  its  inception,  to  disperse  that  evidence 
which  the  previous  requisite  of  simultaneous  presence  had 
brought  together,  be  warranted  or  not,  it  is  highly  in- 
expedient, in  every  point  of  view,  that  the  testator  and 
the  witnesses  should  separate  until  the  solemnities  pre- 
scribed by  the  statute  are  complete.  The  testator  is 
required  to  sign  at  the  foot  or  end  of  the  will,  while  the 
witnesses  are  required  to  subscribe,  without  saying  where ; 
but  it  is  advisable  that  their  signatures  (or  marks  (e) ) 
should  also,  as  heretofore,  be  affixed  at  the  foot  or  end  of 
the  writing.  What  state  of  circumstances  may  be  deemed 
"  presence,"  for  the  purposes  of  this  statute,  is  a  question 
for  judicial  consideration,  and  is  one  which  may  arise  on 
each  of  the  above  clauses ;  but  it  is  apprehended  that  the 
construction  of  the  new  statute,  so  far  as  it  adopts  the 
language  of  the  Statute  of  Frauds,  and  as  the  adopted 
expressions  are  not  otherwise  explained  by  a  new  con- 
text, must  be  governed  by  the  decisions  upon  the  latter 
statute  (/) ;  for  the  repeal  of  the  old  law  does  not  carry 
with  it  a  repeal  of  the  old  rules  of  construction.  It  should 
be  observed,  however,  that  though,  as  regards  the  testa- 


(d)  Ellis  V.  Smith,  1  Ves. 
Jun.  11. 

(f)  See  Harrison  v,  Harrison,  8 
Ves.  185;  Addy  v.  Grix,  Id.  504. 


(/)  See  Shears  v.  Glasscock, 
Carth.  81;  Doe  y.  Mani/bld,  1 
Maul.  &  S.  294;  WinchUsea  t. 
Wauchope,  3  Russ.  441. 


RELATING  TO  REAL  PROPERTY.  361 

tor,  mental  consciousness  is  still  included  in  the  idea  of    chaftbr  ▼. 
presence,  yet,  as  regards  the  witnesses,  we  have  high 
authority  for  the  position  that  presence  may  be  grossly 
corporeal  (g). 

If  the  ninth  section  had  terminated  here,  it  could  —form  of  at- 
hardly  have  been  a  question,  whether  the  mere  subscrip-  '*•'*"'"" 
tion  of  the  names  (or  marks)  of  the  witnesses,  unaccom- 
panied by  any  statement  of  the  facts  in  respect  of  which, 
or  the  character  in  which,  they  subscribe,  would  be  suf- 
ficient.    But  the  legislature,  firom  superabundant  cau-  -Tambiguityof 

,  ,  ^  *"«  concluding 

tion,  has    perplexed  .  the   direction  that  the  witnesses  ciau«e  of  the 

,  ninth  section ; 

^'  shall  attest  aiid  shall  subscribe"  by  adding  a  declara- 
tion that  ^^  no  form  of  attestation  shall  be  necessary** — 
words  of  the  vaguest  import,  and  most  unfortunately 
tacked  to  an  enactment  already  obscure,  but  which,  above 
all  others,  ought  to  have  been  perfectly  lucid,  and  to 
have  promulgated  one  simple  and  obvious  rule  to  every, 
the  meanest  testator.  If  the  legislature  meant  that  no 
memorandum  of  attestation  should  be  necessary,  silence 
seemed  to  be  the  obvious  course;  for  the  Statute  of 
Frauds,  which  also  required  the  will  to  be  attested  and 
subscribed  by  the  witnesses  (A),  was  satisfied,  as  regards 
written  evidence,  by  the  simple  subscription  of  the  names 
(or  marks)  of  the  witnesses,  which  might  even  have  been 
separately  subscribed  to  different  sheets  of  the  will  (i) ; 
if,  on  the  other  hand,  the  legislature  meant  to  say  that 
there  should  be  some  form,  but  without  prescribing  any 
precise  or  definite  form — ^that  any  expression  importing 
attestation,  as  "  witness"  or  '^witnesses*'  prefixed  to  the 
names,  should  suffice — then  its  language  is  but  ill-adapted 
to  convey  its  meaning.  The  clause  is,  in  the  one  point  of 
view,  redundant,  in  the  other,  defective  in  expression. 

{p)  Sed  quaere.  Vide  post,  363,  (t)  Carth.  37;  3  Mod.  263;  3 

371.  Burr.  1776. 

(h)  29  Car.  2,  c.  3,  s.  5. 
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cHAPTBR  V.    By  a  patient  process  of  deduction,  however,  we  may,  per- 
— whether,  ac-  haps,  ariive  at  a  satisfactory  solution  of  this  important 

cording  to  ito  *  •'  * 

tme  coDitmc-    point,  on  which  serious  doubts  are  understood  to  exist  in 

tion,  any  attest-  *  ^ 

adon  dauae  is    the  miuds  of  eminent  conveyancers.  When  it  is  said  that 

requisite.  i»  #•  • 

'^  no  form  of  attestation  shall  be  necessary,"  the  attesta- 
tion meant  must  be  the  same  attestation  which  is  pre- 
viously required  by  the  words  ''shall  attest ;**   and  as 
some  form  of  that  attestation  is  obviously  necessary,  the 
clause  in  question  must  either  be  rejected  for  repugnancy, 
or  be  understood  in  a  qualified  sense.     The  rejection  of 
"  Attest,*'  how   words  is  always  the  dernier  resort.     We  have  seen  that 
cons  ae  ;  ^j^^  ^ord  "  attest,"  uscd  in  pari  materia,  has  received  a 
sense  according  to  which  no  written  memorandum  of  at- 
testation is  requisite  ;  and  if  that  sense  be  still  to  prevail, 
then  two,  and  only  two,  constructions  of  the  clause  pre- 
sent themselves: — either  it  means  "but  no  definite  or 
particular  mode  of  performing  the  ceremony  of  attesta- 
tion shall  be  necessary ;"  or  it  means  ''  but  no  written 
record  or  memorandum  of  the  fact  of  attestation  shall  be 
necessary."    The  former  construction,  after  using  con- 
siderable license  of  interpretation,  hardly  elevates  the 
clause  above  nonsense ;  while  the  latter,  though  it  may 
not  render  the  clause  operative,  attributes  at  least  a  ra- 
having  regard    tlonal  purposc.     Is  it  uot  a  reasonable  supposition,  that 
J^UitmenuT'  t^©  legislature,  recollecting  the  old  practice  of  attest- 
are^within  the    ^^^  j^^  ^y^^  subscription  of  a  memorandum,  and  mindful 

especially  of  the  litigation  respecting  the  attestation  of 
testamentary  appointments,  which  had  been  the  subject 
of  adjudications  at  variance  with  the  construction  put 
upon  the  Statute  of  Frauds,  but  which  were  now  about 
to  be  reduced  under  the  general  law  (s.  10) — ^perhaps 
acutely  reminded  by  its  own  futile  attempt  (k)  to  check 
the  mischief — may,  from  over-anxiety  to  extinguish  every 

(k)  54  Geo.  3,  c.  168;  Doe  v.     y.  Sandys,  2  Sim.  95.     See  Doe 
Pierce,  6  Taunt.  402;  Hougham     v.  Burdett,  6  Nev.  &  M.  259. 
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doubt^  have  superadded  this  negative  declaration  ?  But  if  qhaptmb  ▼, 
the  word  ''attest,'"  though^  when  considered  with  reference 
to  its  immediate  context  alone,  incapable  of  being  inter- 
preted ''  attest  by  signing  a  written  memorandum,''  with- 
out straining  its  natural  import,  and  overruling  the  settled 
construction  of  the  Statute  of  Frauds,  should  yet,  when 
considered  with  reference  to  the  fact  that  appointments 
are  within  the  purview  of  the  new  statute,  be  so  inter- 
preted, then  the  clause  under  discussion,  were  its  effect 
expressed  in  terms,  would  run  thus :  ''  but  no  particular 
form  of  the  written  memorandum  of  attestation  herein- 
before required  is  prescribed" — a  simple  truism ;  and  we 
should,  besides,  impute  to  the  legislature  the  absurdity  of 
requiring,  by  mere  implication,  an  indefinite  ceremony, 
as  essential  to  give  existence  to  the  object  of  its  princi- 
pal enactments — a  valid  will.  Again,  the  witnesses  are 
required  to  "  attest,"  and  also  to  "  subscribe" — consecu- 
tive acts  to  be  done  by  them ;  but,  if  "  attest"  were  con- 
strued ''  attest  by  signing  a  written  memorandum,"  the 
words  ''and  shall  subscribe"  would  be  rendered  nuga- 
tory, for  attestation  would  be  subscription,  though  sub- 
scription would  not  be  attestation.  Besides,  if  lunatics  and  to  the  sup- 
may  now  be  witnesses  (s.  14),  the  legislature  would  be  tency  of  laiutio 
chargeable  with  requiring  subscription  to  a  statement  ^  *^ 
of  facts  of  which  the  subscriber  may  be  wholly  uncon- 
scious. It  might,  indeed,  be  urged,  on  the  otlier  hand, 
that  as  such  witnesses  cannot  atteBt  in  the  sense  put  upon 
that  word  in  the  Statute  of  Frauds,  namely,  by  mental 
observation  of  the  capacity  and  conduct  of  the  testator, 
of  which  the  witnesses  were  the  judges  (/),  the  same  word 
in  the  new  statute  cannot  have  the  same  meaning.  Are 
we,  then,  seriously  to  regard  the  legislature  as  enacting, 
that  the  two  imbeciles  shall  not  only  be  deemed  good 
witnesses,  but  write  themselves  down  good  witnesses  ? 

(/)  HarrU  v.  IngledeWy  3  P.  Wms.  91;  and  see  7  Yes.  348. 
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CHAPTER  V.        But  although  the  sound  conclusion  seems  to  be  that 


Why  a  formal    hq  memorandum  of  attestation  is  necessary  to  the  validity 

memoTandum  ^  ^       ^  ^    ^ 

of  attestation,     of  the  wiU  fm),  (a  conclusion  which  would  derive  sanction 

though  unes-  \     •     n  «      .  • 

lentiai,  is  prac-  from  the  aduussiou  to  probate  of  wills^  made  since  the 

ticallyvalaable.  ■■  •      /»  •  i  i  i  •!• 

act  has  been  m  force,  without  any  such  memorandum,  if, 
indeed,  that  fact  would  not  be  equivalent  to  a  solemn  ad* 
judication  upon  the  point),  yet  it  is  advisable,  not  only 
that  there  should  be  such  a  memorandum  (is),  but  that 
it  should  accurately  state  all  the  ceremonies  which,  ac- 
cording to  any  possible  construction  of  the  statute,  may 
be  deemed  requisite  to  constitute  a  valid  execution.  For 
the  memorandum,  besides  its  use  in  drawing  attention  to 
the  prescribed  ceremonies,  is  important  in  two  points  of 
view :  first,  as  matter  of  title,  by  affording  such  prima 
facie  evidence  (o)  of  the  due  execution  as  supersedes  the 
necessity  of  satisfying  purchasers,  mortgagees  and  others, 
by  a  statutory  declaration  (p)  of  the  witnesses,  or  by  other 
extrinsic  proof,  that  all  the  requisites  of  the  statute  were 
fulfilled  (^) ;  secondly,  as  regards  probate,  for  in  the  ab- 


(m)  "We  think  that  a  will 
should  be  sufficiently  executed  if 
the  name  or  mark  of  the  testator, 
and  two  other  names  or  marks, 
being  the  names  or  marks  of  wit- 
nesses, appear  upon  it,  although 
there  be  no  express  attestation." 
Fourth  Rep.  Real  Prop.  Comm. 
"  The  witnesses,  as  before,  are 
to  attest  and  subscribe  the  will 
in  the  presence  of  the  testator; 
but  no  form  of  attestation  is  ne- 
cessary; and  therefore  the  wit- 
nesses may  subscribe  or  set  their 
names  without  any  clause  of  at' 
testation^ — Sugd.  on  Wills,  14; 
and  see  2  Sugd.  V.  &  P.  10th  ed. 
252. 

(n)  Which  may  be  in  this  form. 


"  Signed  by  the  said  John  Styles 
the  testator,  in  the  presence  of  us, 
present  at  the  same  time,  who  in 
his  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our 
names  as  attesting  witnesses." 

(o)  See  Hands  y.  James^  Co- 
myn,  531. 

{p)  bk6  Win.  4,  c.  62. 

(9)  A  purchaser  refuses  such  a 
declaration  at  the  peril  of  costs. 
See  Long  v.  Collier^  4  Russ.  267. 
The  old  practice  was  to  require 
proof  per  testes  of  a  recent  will, 
or  the  concurrence  of  the  heir; 
(See  2  Sugd.  V.  &  P.  10th  ed. 
103);  afterwards  the  requisition 
was  confined  to  cases  where  the 
material  fiicts  were  not  stated  in 
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sence  of  a  clause  of  attestation^  expressing  that  the  "wit^    chapter  v. 
nesses  were  present  at  the  same  tune^  the  Ecclesiastical 
Court  will  not  admit  the  will  to  probate  in  common  form^ 
(i.  e.  on  the  oath  of  the  executor)^  but  requires  the  fact 
to  be  proved  by  affidavit.     We  should  hesitate^  there- 
fore^ to  follow  an  able  writer  on  the  new  statute,  when 
he  states  as  a  clear  proposition  that  no  memorandum  of 
attestation  is  necessary  (r),  for  assuming  that  bare  sub- 
scription would  unquestionably  satisfy  the  statute,  still  it 
would  certainly  induce  the  practical  inconveniences  al- 
ready pointed  out.     Another  caution  may  be  added — to  witnesses'  ad- 
make  the  witnesses  insert,  after  their  names,  their  places      ^^ 
of  abode  and  qualities,  in  order  that  they  may  be  the 
more  easily  found  and  identified. 

The  ceremony  of  publication,  if  it  really  ever  was  a  raoiicaQOD,a8 
substantive  legal  ceremony  (^),  is  abolished ;  for  wills,  ex-  mony,  rfwiSSl 
ecuted  in  the  manner  required  by  the  act,  are  declared  to  ^ 
be  '* valid  without  any  other  publication;"  though  the 
thirty-fourth   section   contemplates  republication  (t),  as 
distinguished  from  re-execution  (u).     The  testator  need 
not  divulge,  and  may  even  misrepresent  (x)  to  the  wit- 
nesses, the  character  of  the  instrument  which  they  are  re- 
quired to  attest ;  nor  need  that  instrument  contain,  within 
its  four  corners,  any  substantive  disposition  whatever,  but 
it  may  simply  refer  to  some  pre-existing  deed,  book,  or 
paper  (y),  not  authenticated  according  to  the  statute,  nor 

a  written   attestation;    but  now  Rep.  of  R.  P.  Comm. 

the  affidavit,  or  solemn  declara-         («)  Vide  post,  382. 

tion,  of  the  witnesses  is  deemed         (x)  See  Trimmer  y.  Jackson^  4 

sufficient.  Burn's  £cc.  L.  6th  ed.  130. 
(r)  Ante,  364,  n.  (m).  (y)  Habergham  v.  Vincent^  2 

(*)  Ante,  343.  Ves.  J.  228;    Smart  v.  Prujean, 

(t)   "We  have  recommended  6  Ves.  560;    Quest  v.  Willasey, 

that  pubUcation  shall  not  be  ne-  2  Bing.  429,  3  Bing.  614;  (Tor- 

cessaryto  a  will,  and  it  will,  there-  dan  v.  Lard  Reay^  5  Sim.  274; 

fore,  be  improper  to  continue  the  XJttertan  v.  Rabins,  1  Ad.  &  Ell^ 

expression  republicatian."  Fourth  423,  2  Nev.  &  P.  319. 
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CHAPTER  Y. 


Ezecation  and 
atteBtation  of 
testameotary 
appointments. 


How  testamen- 
tary powers 
shoald  now  be 
expressed. 


Pre-existing 
powers  within 
the  act 


otherwise  than  by  force  of  such  reference,  and  not,  per- 
haps, even  present  at  the  time  of  execution. 

In  the  execution  and  attestation  of  wills,  intended  to 
operate  as  appointments  under  powers,  the  very  same  for- 
malities (s.  10)  must  be  observed;  whatever  may  be  the 
ceremonies,  if  any,  prescribed,  or  dispensed  with  by  the 
power,  and  whether  the  power  was  created  before  or  after 
the  act  came  into  operation,  and  no  other  formality  need 
be,ohsfirxfi.d.  In  this  respect,  the  power  will  be  well  ex- 
ecuted if  all  the  requisites  of  the  act  should  be  satisfied, 
though  every  requisite  of  the  power  should  be  omitted  or 
contravened,  and  badly  executed,  though  the  power  should 
be  strictly  pursued,  if  any  particular  of  the  new  statutory 
ceremonies  should  be  wanting.  Thus,  sealing,  delivery, 
publication,  attestation  by  three  or  more  witnesses,  or  by 
one  witness  only,  occurring  among  the  terms  of  a  testa- 
mentary power,  are  to  be  entirely  disregarded.  All  at- 
tempts to  throw  round  the  donee  of  a  testamentary  power 
the  protection  of  additional  solemnities,  in  regard  to  the 
mode  of  execution  or  attestation,  (as  by  requiring  pro- 
fessional, adult,  or  even  credible  witnesses),  are  met  by 
the  inflexible  negative  of  the  statute.  In  framing  testa- 
mentary powers,  therefore,  either  there  should  be  no  men- 
tion of  the  mode  of  execution  or  attestation,  or  the  cere- 
monies prescribed  by  the  act  should  be  fully  and  accurately 
stated,  or  a  short  reference  should  be  introduced  to  the 
general  law,  (as, ''  to  be  executed  and  attested  as  required 
by  the  statute  for  the  amendment  of  the  laws  with  respect 
to  wills ") ;  and  of  these  suggestions,  the  last  is,  perhaps, 
the  most  eligible  for  general  adoption.  The  same  scru- 
pulous attention  must  be  paid,  in  all  cases,  to  the  due  ex- 
ecution, according  to  the  statute,  of  testamentary  appoint- 
ments ;  for,  although  the  appointee  should  be  a  wife  or 
child  of  the  testator,  and  although  the  power  itself  should 
be  rigidly  observed,  yet  it  should  seem  that  non-compliance 
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with  the  requisition  of  the  legislature^  which  is  more  im-  chapter  t. 
perative  than,  under  the  old  law,  the  requisition  of  the 
donor,  would  admit  of  no  equitable  relief.  In  the  inves- 
tigation of  titles  derived  under  testamentary  appoint- 
ments, executed  since  the  commencement  of  the  act,  the 
practitioner  must  learn  to  read  the  power,  however  an- 
cient the  date  of  its  creation,  with  the  material  alterations 
virtually  introduced  by  this  ex  post  facto  law.     The  le-  whether  the 

,-  ,  itf»*  •  %         ^     •  f  enactmenti  re- 

gislature,  m  not  only  refusmg  to  parties  the  choice  of  gaiding  powen, 
their  own  forms  of  execution  and  attestation,  but  super-  strong. 
seding  those  already  well  prescribed,  has  certainly  gone 
a  considerable  length  for  the  sake  of  uniformity — a 
quality,  which,  however  pleasing,  can  never,  without 
violence,  be  extensively  communicated  to  the  law,  until 
human  affairs  and  human  desires  shall  be  abo  taught 
to  hold  one  unvarying  course,  in  obedience  to  some  ex- 
act scientific  standard.     But  the  act  is  confined  to  the  Bat  it  is  eon- 

.  ,  fined  to  execa- 

mode  of  execution  and  of  attestation ;  and  in  regard,  tion  and  attest- 
therefore,  to  all  other  matters,  though  relating  to  the 
quality  or  the  perfection  of  the  instrument,  as  inrolment, 
registration,  engrossment  on  parchment,  indentation,  or 
any  similar  requisite,  however  whimsical,  (for  of  such  re- 
quisites whimsicality  is  the  essence  {z)),  the  terms  of  the 
power  must  be  pursued,  as  before ;  and  of  course  this 
remark  applies  a  fortiori  to  matters  relating  to  the  time 
or  the  place  of  execution. 

With  respect  to  the  policy  of  the  new  law,  as  regards  Considerations 

on  the  policy 

the  execution  and  attestation  of  wills,  opinions  differ  of  the  ceremo- 
widely .     There  was  wisdom,  perhaps,  in  establishing  one  hy  the  new  law. 
invariable  mode  of  authentication ;  but  then  a  form  de- 
signed for  conunon  use,  (personal  property  being  more  or 
less  freely  bestowed  on  every  man),  should  have  been  of 
the  simplest  kind,  and  have  been  prescribed  in  the  most 

(z)  See  Hawkm»  v.  Kemp,  3  East,  410. 
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unambiguous  language.  There  is  just  reason  to  apprehend 
that,  from  the  total  neglect  of  both  these  considerations, 
many  involuntary  intestacies  will  occur,  and  much  hard- 
ship be  consequently  inflicted.   Wliile  the  range  of  testa- 
mentary volition  is  enlarged^  its  convenient  exercise  is 
The  greater      crippled.     The  facilities  afforded  by  the  old  law  of  tes- 
oid  law,  as  re-    tameuts  (as  distinguished  from  the  law  of  devises  (a)  )  for 
P^^^^°      the  final  arrangement  of  a  man's  afi&irs,  at  a  moment 

when  ceremony  would  be  impertinent ;  for  the  unsus- 
pected diversion  of  his  bounty  into  new  channels,  when 
secrecy  may  be  prudence,  or  even  a  higher  virtue; 
for  the  indulgence  of  an  inclination,  which  statutes  may 
thwart  but  can  never  extinguish,  to  add,  alter,  obliterate, 
restore,  as  prosperous  or  untoward  fortune,  broken 
friendships,  returning  kindness,  or,  perhaps,  fancy  may 
dictate ; — ^all  these  must  now  be  exchanged,  by  the  great 
body  of  the  people,  for  certain  rigid  observances ;  and 
the  general  feeling,  so  long  enjoyed,  of  perfect  testa^ 
mentary  freedom,  as  regards  personal  property — that 
ever-fluctuating  mass,  demanding  instant  means  to  meet 
the  new  circumstances  which  its  fluctuations  create — 
must  be  succeeded  by  a  general  feeling  of  restraint. 
The  conse-  Such  is  the  Contracted  character  of  laws,  when  legisla- 
foundTng  gene-  tiou.  Selecting  and  magnifying  a  few  cases  of  fraud,  folly, 
ticuiw'inr  ^"'  or  oppression,  and  studious  chiefly  to  hit  those  partial 

blots,  which  it  as  often  misses,  forgets  what  ought  to  be 
its  higher  aim,  the  general  convenience,  and  vainly  la- 
bours to  establish  a  system  of  civil  discipline  in  the  or- 
dinary concerns  of  life.  The  principles  which  really  guard 
the  exercise  of  the  proprietary  right  against  injurious 
excess,  and  which  place  the  great  interests  of  society,  as 
respects  property,  beyond  the  reach  of  individual  caprice, 
are  to  be  found  in  the  law  which  governs  the  settlement 

(a)  Ante,  342»  348. 


RELATING   TO   REAL   PROPERTY. 


369 


CBAPTBR  T. 


of  estates  (b) ; — within  the  limits  prescribed  by  the  policy 
of  that  law^  the  disposing  power  should  be  allowed  to 
exert  itself  as  freely  as  possible.  It  often  happened^ 
under  the  old  law^  that  a  will  was  void^  as  to  freehold 
estates,  from  the  non-observance  of  the  statutory  requisite 
of  three  witnesses^  but  that  the  heir^  unable  to  reconcile 
the  legal  right  with  the  moral  obligation,  gave  effect  to 
the  declared  intention  of  the  testator.  So  general  and  in- 
veterate is  the  impression  as  to  the  validity  of  unattested 
wills  of  personal  estate,  and  so  disproportionate  and  un- 
suitable are  the  ceremonies  imposed  to  the  circumstances 
of  the  great  majority  of  testators  (c),  that  next  of  kin 
may  be  placed,  yet  more  frequently,  in  the  same  delicate 
position ;  and  whether  interest  or  good  feeling  shall  prcr 
vail,  the  policy  of  the  legislature  will  be  equally  con- 
demned. Two  witnesses  were  required  under  the  notion  Assumptiop 
that  litigation  would  be  greatly  diminished,  if  informal  woaid  be  pre- 

-a    •  o     .  1  ■!     •     •i_i      .  Tented  by  re- 

and  imperfect  papers  were  no  longer  admissible  to  pro-;  quiring  two 
bate ;  but  the  requisition,  except  so  far  as  it  may  operate 
to  diminish  the  number  of  valid  wills,  will  hardly  realise 
that  expectation.  Wills  complying,  but  barely  comply- 
ing, with  the  forms  prescribed  by  the  act,  may  be  most 
informal  papers ;  so  easy  is  it  to  multiply  ceremonies,  so 
difficult,  where  the  public  feeling  and  convenience  are 
not  in  unison  with  the  spirit  of  their  institution,  to  secure 
their  solemn  observance.     The  testator,  and  both  (cQ  the 


(b)  Vide  post,  Illustrations,  lY. ; 
ante,  131. 

(c)  "  The  inconvenience  of  re- 
quiring the  presence  of  two  wit- 
nesses is  very  trifling^  and  it  will 
be  unnecessary  to  let  them  know 
that  they  are  attesting  a  will." 
Fourth  Rep.  of  Real  Prop.  Com. 
Now,  as  the  act  requires  the  joint 


presence  of  the  witnesses,  and  as  it 
would  not  be  safe  to  dispense  with 
subscription  by  them  simvl  et  «e- 
mel^  may  not  the  inconyenience  be 
great,  and  is  not  the  very  peculia- 
rity of  the  ceremony  equivalent  to 
actual  publication? 

(d)  See  Prest.  Shep.  Touch. 
434. 
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cfiAFf  BK  V.    witnesses^  may  be  marksmen ;  in  shorty  the  will  may  be 

well  executed  by  making  three  blots^  without  disclosing 

the  character  of  the  instrument^  without  any  clause  of 

attestation^  and^  perhaps  (e),  without  any  really  attesting 

QoesUoDs  of     witness*     Nor  would  formality  of  execution^  if  formality 

^I'S^t^S^'icM  could  be  enforced,  ensure  accuracy  of  expression,  for  it  is 

Erforr*  ^^    femiliar,  that  very  ill-penned  wills  are  often  executed  and 

attested  in  the  most  orderly  manner ;  questions  of  con- 
struction would  probably  bear  the  same  proportion  as 
before  to  the  number  of  effective  instruments,  and,  in 
consequence  of  the  increased  resort  to  advisers  who  have 
acquired  legal  forms  without  legal  ideas,  prove,  perhaps, 
the  more  embarrassing,  because  springing  from  the  worst 
source  of  obscurity — an  unskilful  use  of  technical  lan- 
guage. Since  acts  of  parliament  cannot  endue  men  with 
business*like  habits,  the  same  class  of  persons  who  made 
loose  memoranda  before,  will  make  them  still,  and  fre- 
quent intestacies,  to  be  silently  endured,  will  be  substi- 
tuted for  the  litigation,  more  obtrusive,  but  less  injurious, 
which  occasionally  sprung  from  imperfect  papers,  and 
was,  indeed,  the  natural  result  of  e  free  volition  univers- 
ally exercised.  But  even  if  the  effects  were  frilly  answer- 
able to  the  views  of  the  framers,  still  it  might  be  asked, 
why  society  at  large  should  be  deprived  of  a  portion  of 
its  National  liberty,  for  the  protection  of  the  improvident 
codidis  wiu  be  fcw,  or  for  the  greater  ease  of  the  judicature  ?  One  con-^ 
"    ^  sequence  of  the  newly  imposed  ceremonies  will  probably 

be  to  multiply  the  number  of  codicils, — those  dangerous 
appendages ;  but  which  will  now  be  made  the  vehicles  of 
small  bequests  liable  to  frequent  alteration  (/). 

{e)  Tide  post,  371>  n.  (jf),  than  one  witness  should  not  be  ne- 

(/)  "  The  kw  would  be  ren-  oessary  to  the  validity  of  any  will, 

dered  more  simple,  if  the  execa*  and  he  should  not  be  required  to 

tion  of  deeds  and  wills  were  go-  sign  in  the  presence  of  the  testa-* 

yerned  by  similar  rules/'  Tyrrell's  tor."  lb. 

Suggestions,  167«    Again,  ''more 
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2.  But  we  proceed  to  consider  the  new  enactments  re-    chaptmr  v, 
specting  the  witnesses.   A  witness,  then,  to  a  will  may  be,  witnegaeB  to 

wills  S 

first,  a  person  infamous  for  crime,  or  even  (as  some  con feiontiqtufre, 

tend  (g)  )  of  unsound  mind  (A) ;  and  if  both  the  witnesses   "°*  ^ 
should  happen  to  be  inadmissible  in  a  court  of  judicature, 
the  due  execution  of  the  will  must  be  presumed,  for  it 
could  not  be  proved ;  or,  secondly,  a  creditor,  or  (by  con-  -Hvediton; 
struction,  not  in  terms  (i)  )  the  wife  or  husband  of  a  cre- 
ditor, whose  debt  is  charged  by  the  will,  and  that  without 
depriving  thccreditor  of  the  benefit  of  the  charge;  thirdly, 
an  executor ;  fourthly,  a  beneficial  devisee  or  legatee  (k),  — ezeeuton, 
or  the  wife  or  husband  (/)  of  such  a  devisee  or  legatee ;  twa'***'  **^ 
but  the  legislature,  considering  that  disqualification  from 
interest  would  render  the  attestation  of  less  value  than 
disqualification  from  any  other  cause,  has  annulled  the 
beneficial  gift  in  order  to  render  the  witness  admissible, 
though  if  he  should  also  happen  to  be  incapacitated  by 
felony,  he  would,  of  course,  forfeit  his  legacy  without  any 
such  result ;  and  if  there  should  be  two  disinterested  wit- 
nesses, besides  an  attesting  legatee,  still  the  legacy  would 
be  void  (m).    Where  the  testator  signs  by  the  hand  of  ano*-  whether  a  per- 
ther  person,  it  has  been  doubted,  whether  that  person  can  thetetutofmay 

(ff)  Sugd.  Wills,  37;    2  Sugd.  same  story."  Fourth  Rep.  of  Real 

V.  &  P.  lOtb  ed.,  253.  Sed  qusere.  Prop.  Com. 
for  s.  14  enacts,  '' that  if  any  per-         (t)  In  the  passage  of  the  bill 

son  who  shall  attest,  &c.,  shall  at  through  parliament,  one  member 

the  time,  &c.,  be  incompetent  to  of  s.  16  seems  to  have  dropped 

be  admitted  a  witness  to  prove,*'  out. 
&c.  (k)  See  Doe  v.  Keir,  4  Man. 

(A)  ^'It  is  important  that  the  &  R.  101,  and  108,  n.;  Emanuel 

competency  of  the  testator,  at  the  v.  Constable,  3  Russ.  436;  Brett 

time  of  the  execution  of  the  will,  y.  Brett,  Id.  437i  n. 
should  be  satisfactorily  established,  (J)  Hatfield  ▼.  Thorp,  5  Bam. 

and  if  the  transaction  must  be  wit-  &  Aid.  589. 
nessed  by  both  witnesses  at  one         (m)  Doe  ▼.  Mills,  1  Mood,  k 

time,  they  must  then  agree  in  the  Rob,  288. 

bb2 
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be  also  an  attesting  witness ;  and,  though  nothing  in  the 
be  ako  a  wit-     laniTuaffe  of  the  statute,  or  in  the  nature  of  the  duties, 

appears  to  create  any  disqualification,  the  same  person 

should  not,  unnecessarily,  be  made  to  perform  both  duties. 

GcncnJ  inie-         The  general  result  of  the  new  law,  respecting  the  exe- 

vrhich  depend    cutiou  and  attcstatiou  of  wills,  is  to  exact  in  all  cases 

cation  of  wiUs.  observances  more  burthensome  than  those  of  the  Statute 

of  Frauds,  and  even  less  clearly  defined ;  while  by  ad- 
mitting witnesses,  (if  the  term  be  not  misapplied),  whose 
testimony  cannot  be  received  in  a  court  of  judicature,  the 
guarantee  for  a  due  compliance  with  those  ceremonies 
is  weakened.  Under  the  old  law,  in  consequence,  chiefly, 
ci  the  then  old  statutory  requisites,  there  was  always 
danger  in  accepting  a  title  to  fireehold  estates  firom  a  de- 
visee, without  the  concurrence  of  the  heir ;  now,  it  should 
seem  that  purchasers  of  property,  of  whatever  species, 
will  be  exposed  to  a  similar,  and,  from  the  nature  of  the 
new  requisites,  an  increased  risk ;  for  a  testament  of  per- 
sonalty, as  well  as  a  devise  of  realty,  not  in  fact  executed 
and  attested  according  to  the  statute,  would  be  a  nullity ; 
and  though  probate,  unrepealed,  is  generally  conclusive 
evidence  of  a  testament,  yet,  as,  where  a  writing  is  ad- 
mitted to  probate  in  common  form,  the  only  evidence 
adduced  to  the  ecclesiastical  judge  of  the  due  execu- 
tion and  attestation  is  that  which  the  writing  itself  af- 
fords (/i),  no  assurance  arises  from  stick  probate  that  the 
grant  is  not  revocable  ab  initio  for  want  of  a  compliance 
with  the  statute.  As  regards  titles,  the  effect  will  be,  that 
though  no  title,  to  realty  or  personalty,  derived  under  a 
will  made  since  the  statute,  can,  unless  supported  by,  at 
least,  a  solemn  declaration  of  the  witnesses,  or,  in  the 
case  of  real  estate  of  inheritance,  confirmed  by  the  heir,  be 
pronounced  even  reasonably  safe,  yet,  the  title  will  be  mar- 
ketable, or,  in  other  words,  be  such  a  title  as  a  court  of 

(n)  See  Wms.  Ex.  207. 
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equity  would  compel  a  purchaser  to  take^  if  the  will  ap-    chaptir  ▼. 
pear^  upon  the  face  of  it^  to  be  duly  executed  and  attested. 

II.  The  second  class  of  enactments  relate  to  the  sub-  n-  The  dis- 

,  *  POSIKO  POWBK 

ject-matter^  and  to  the  maker  of  the  instrument.     1.  As  and  capacity. 
to  the  testamentary  power ; — this  power  (to  be  exercised  person"  estate 
according  to  the  forms  prescribed  by  the  act)  is  extended  Sf*by  ^fi"^°"^ 
expressly  to  all  customary  freeholds  and  copyholds^  al- 
though not  surrendered  to  the  use  of  a  will^  and  al- 
though the  testator^  being  entitled  to  admission  in  any 
character^  shall  not  be   admitted^  and  notwithstanding 
any  special  custom^  or  the  want  of  a  custom^  to  devise 
or  surrender  to  the  use  of  a  will ;  also  to  all  estates  pur 
auter  vie,  of  whatever  tenure  or  quality,  and  to  every 
species  of  contingent,  executory,  and  friture  interest,  and 
to  all  rights  of  entry  (s.  3),  and  to  all  real,  as  well  as 
personal  estate,  which  the  testator  may  acquire  after  the 
execution  of  his  will,  (ib.  and  see  also  sect.  23).  In  shorjt, 
the  testator  is  empowered  to  devise  and  bequeath  all 
the  real  and  personal  estate  to  which  he  may  be  entitled 
at  law  or  in  equity  at  his  decease  (ss.  3,  23),  and  which, 
if  not  so  devised  or  bequeathed,  would  devolve  on  his 
heir,  or  on  the  heir  of  his  ancestor,  or  on  his  executor  or 
administrator  (s.  3.)   2.  As  to  the  testamentary  capacity :  Personal  com- 
— this  is  denied  to  persons  not  of  the  full  age  of  twenty-  makeY  idii,  as 
one  years  (s.  7)  ;  and  it  is  limited,  in  regard  to  married  To^^lJ^f  "'^ 
women,  to  such  wills  as  they  might,  previously  to .  the 
act,  have  made  (s.  8). 

1.  Thus,  after  centuries  spent  in  the  acquisition  of  im-  comments  on 
perfect  rights,  won  at  diflPerent  times  by  different  means,  of  enactaicnte!* 
and  as  variously  exercised^  the  legislature  has  at  once  ifi^^iS^^ 
made  a  full  concession  of  the  testamentary  power,  as  ^^!^^'    -^ 
regards  the  subject-matter,  establishing  the  same  ampli*  tcstamenury 
tude  of  dominion,  and  the  same  standard  of  competency, 
as  to  both  real  and  personal  estate  of  every  denomination. 
Henceforth,  all  testamentary  power  and  capacity  will 
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cHAPtiR  ▼.    rest  on  the  basis  of  one  positive  law.    As  it  is  no  longer 
^  after-ac-    necessarv  that  the  testator  should  ka/oe  (p)  the  estate  at 

quiredproperty,  ^ 

both  real  and     t^e  time  of  making  the  devise,  and  should  continue  to 

hate  it,  and  as  devises  cease,  therefore,  to  be  necessarily 
specific;  since,  in  short,  real  and  personal  estate  are 
subjected,  in  this  respect,  to  the  same  law  which  pre- 
viously governed  personal  estate  exclusively  {p),  it  should 
seem  that  the  doctrine,  as  to  the  inefficacy  of  a  devise 
to  pass  after-acquired  lands,  the  doctrine  as  to  lapsed  de- 
vises not  sinking  into  the  residue,  and  the  doctrine  of 
constructive  revocation  by  alteration  of  estate,  would, 
without  more  (but  see  ss.  23, 24, 26),  have  fallen  together 
How  a  sweep,  to  the  ground.  It  may,  however,  be  thought  advisable 
iMw^  pemaed.  that  a  devisc  or  bequest,  intended  to  be  sweeping,  should 

include,  in  express  terms,  all  the  real  estate,  or  all  the  per- 
sonal estate,  which  may  belong  to  the  testator  at  his  de- 
cease,  inasmuch  as  this  enactment  merely  purports  to 
enable  the  testator  so  to  devise  or  bequeath,  and  inasmuch 
as  another  clause  (y),  (to  be  hereafter  considered),  making 
a  devise  or  bequest  speak  as  if  the  will  were  executed  im- 
mediately before  death,  makes  it  so  speak  with  reference 
only  '*  to  the  real  and  personal  estate  comprised  in  itJ* 
Of  extending  The  exteusiou  of  the  disposing  power  to  after-acquired 
to  real  estate; '  Tcal  cstatc  wiU,  doubtless,  in  many  cases,  where,  under 

the  old  law,  personal  estate  alone  would  have  been  con- 
templated, suggest  a  corresponding  extension  of  the  dis- 
posing instrument,  especially  as  one  uniform  mode  of 
execution  is  prescribed.  Indeed,  there  has  ceased  to 
be  any  reason  for  framing  wills  upon  a  plan  less  com- 
prehensive, as  regards  real,  than  as  regards  personal 
estate ;  with  the  exception  only  of  cases,  in  which  the 
improbability  of  the  testator's  ever  acquiring  any  real  es- 
tate, and  the  nature  of  his  scheme  of  disposition,  would 

(p)  See  32  Hea.  8,  c.  1.  sen.  285. 

(p)  Brown  v.  Hiffffs,   4   Ves.  (q)  S,  24. 

70S;    Jackson  y.  Kelfy,   2  Ves. 
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render  the  introduction  of  the  requisite  devises  an  idle    cuipwa  t, 
addition  to  the  expense  of  probate*     The  power^  before  .-^opyhoia  and 
imperfect^  of  disposing  by  will  of  copyhold  and  other  cus-  eiutesT  "*^ 
ternary  estates  is  rendered  complete ;  for^  neither  the 
want  of  a  surrender^  nor  of  admittance^  nor  even  the  ex- 
istence of  a  prohibitory  custom^  will^  in  any  case^  prevent 
the  operation  of  the  devise ;  though^  (as  we  shall  presently 
$ee),  a  joint-tenant  must  still  surrender  (r),  in  order 
that  he  may  devise  at  law^  as  against  his  surviving  co- 
tenant  ;  and  a  married  woman  must  also  surrender^  with 
the  concurrence  of  her  husband  (a),  in  order  that  she  may 
be  enabled  to  devise  as  against  the  heir  (t),  because  a 
power  must  be  created  for  that  purpose  (s«  8),     The  act  — execatoiy 
has  also  enlarged^  m  some  respects^  the  testamentary  interests ; 
power  over  estates  pur  auter  vie^  and^  perhaps^  over  con* 
tingent  and  executory  interests  (i^) ;   and  it  has  called  —rights  of  en- 
into  existence^  for  the  first  time,  the  power  of  devising  ^* 
rights  of  entry,  iachiding  of  course  rights  of  entry  for  the 
breach  of  conditions.     But  mere  rights  of  action  (which  —but  not  of 
may  still  exist  (x))  are  not  devisable,  and  they  appear  to 
form  the  single  exception;    for  estates  tail,  including  — -noresutes 
quasi  entails  of  leaseholds  for  life  (y),  are,  from  being 
confined  in  their  devolution  to  special  heirs,   entirely 
without  the  scope  of  the  devising  power ;  and  bare  possi-  —nor  the  mere 

,.,.,.  ^j  •      •       1?         V    •  XX     hope  of  succes- 

bihties,  as  the  spes  successionis  of  an  heir  apparent,  rest*  don ; 
ing  in  expectation  at  the  death  of  the  testator,  are  also 
obviously  excluded  by  their  very  nature.     With  re^peat  — esutes  in 
to  estates  in  joint-tenancy ; — as,  without  a  severance,  if wvl^be^' 
nothing  would  devolve  upon  the  representatives  of  the  ^^^  ^^^' 

(r)  Porter  y.  Porter,  Cro.  J,  48;  Doe  y.  Bird,  5  Barn.  &  Ad. 

100;  Gale  y.  Gale,  2  Cox,  136.  695,  2  Ncy.  &  M.  678. 

(s)  Ante,  206.  (m)  Ante,  347,  n.  (d). 

(t)  Doe  V.  Bartle,  5  Barn.  &  (x)  3  &  4  Will.  4,  c.  27,  8.  6. 

A.  492,  1  Dowl.  &K  SI;  Doer.  (y)  Ante,  197. 
Ludlam,  7  Bing.  275,  5  M.  &  P. 
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Aim  of  the 
third  section, 
and  its  influ- 
ence a>  regaids 
intestacy. 


Testator's  com- 
petency. 
Minors  cannot 
be  testators; 


Married  women 
may,  in  what 
cases: 


— separate  es- 
tate; 


pre-deceasing  joint-tenant^  it  is  of  course  essential  that 
he  should  sever,  at  law  or  in  equity,  in  order  that,  not- 
withstanding the  event  of  his  not  becoming  solely  seised, 
by  surviving  his  co-tenant  or  co-tenants,  his  will  may 
operate;  though  it  is  no  longer  material  whether  his 
acquisition  of  an  undivided  share  by  severance,  or  of 
the  whole  by  survivorship,  be  prior  or  posterior  to  the 
making  of  his  will,  if  the  terms  of  the  devise  or  bequest 
be  suflSciently  large. 

The  particular  enumeration,  in  the  third  section,  of 
the  disposable  subjects  of  property,  has  reference  chiefly 
to  real  estate  ;  for,  as  to  personal  estate,  the  old  law  was 
abundantly  liberal.  Intestacy,  as  to  either  real  or  per- 
sonal estate,  can  no  longer  occur,  unless  from  omission 
to  make  a  vnll  according  to  the  requisitions  of  the  sta- 
tute, or  to  insert  in  the  will^a  general  gift  of  the  testator^s 
property,  or  of  the  residue  of  his  property,  or  from  the 
total  or  partial  lapse  or  failure  of  ih^  general  gift  it- 
self; and  as  to  lapse,,  if  the  gift  be  in  favour  of  a  child  or 
other  issue  of  the  testator,  the  liability  to  intestacy,  from 
the  death  of  the  object  in  his  lifetime,  is  diminished  by  the 
statute  (z). 

2.  Minors  can  no  longer  make  wills  of  any  kind  of 
property  (a),  or  for  any  purpose  (6)  whatever.  The  in- 
capacity of  infancy  is  subject  to  no  exception,  and  admits 
of  no  dispensation  or  evasion  by  means  of  a  power  or 
otherwise.  The  reference,  in  the  eighth  section,  to  the 
previous  law  confines  the  testamentary  capacity  of  a 
married  woman  to  the  five  following  cases : — first,  where 
she  has  separate  estate,  (and,  notwithstanding  that  a  con- 
trary opinion  seems  to  have  been  entertained  (c),  it  \a 
apprehended  that  even  the  equitable  inheritance  of  land. 


{z)  Vide  post,  ss.  25,  32,  33. 

(a)  Ante,  34i2. 

(6)  See  12  Car.  2,  c.  24,  s.  8; 


Ex  parte  Ilchester,  7  Ves.  348. 

(c)  See  Hay.  Cone.  Conv.  46,  n, 
But  see  Sand.  Us.  3rd  ed.  276. 
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as  well  as  the  corpus  of  personalty,  may  be  constituted    cHAPTg>  v. 
her  separate  estate) ;  or,  secondly,  where  she  has  a  power  —power ; 
of  appointment ;  or,  thirdly,  where  she  has,  in  respect  of  — huiband'i 

assent; 

personal  estate,  the  assent  of  her  husband  (d),  though,  in 

such  a  case,  the  disposition  can  hardly  be  denominated 

her  mil;  or,  fourthly,  where,  being  the  sole  or  surviving  —executrix; 

executrix  of  another,  she  merely  appoints  an  executor  to 

continue  the  representation  (e)  to  her  testator ;  or,  fifthly,  — husband  bn- 

where   the  husband  is  banished,  or    has   abjured  the 

realm  (/).     But  if  there  should  be  any  other  case  in 

which  the  will  of  a  married  woman  would  have  been 

valid  before  the  act,  either  by  the  statute  law  or  the 

common  law,  or  by  local  custom,  the  saving  extends  to 

it  (g).     As  to  every  other  species  of  incapacity  to  dispose 

by  will,  and  as  to  incapacity  to  take  under  a  will,  the  law 

remains  unaltered. 


III.  The  third  class  of  enactments  relates  to  the  in*-  m.  Rbtoca- 

1  m  1     1  1  ^'OW  AND  RE- 

strument,  as  it  may  be  affected  by  matter  subsequent,  vival  of 

WILLS 

1.  As  to  the  revocation  of  wills. — Every  will  becomes  in  what  man- 
revoked  by  the  maker's  marriage,  unless  it  be  a  will  un-  brrryoked  (fn- 
der  a  power,  where  the  property  appointed  would  not,  in  rev^ationbj^ 
default  of  appointment,  pass  to  the  heir,  executor,  ad-  *^'"*^»<>")J 
ministrator,  or  the  next  of  kin  of  the  testator  (s.  18)  ;  but 
no  will  is  revocable,  otherwise  than  by  marriage,  or  by 
another  will,  or  by  some  writing  declaring  the  intention 
to  revoke,  and  executed  as  a  will,  or  by  burning,  tearing, 
or  otherwise  destroying,  either  by  the  testator  or  by  ano- 
ther in  his  presence,  and  by  his  direction,  with  intent  to 

(d)  See  Shep.  Touch,  by  Prest,     a  married  woman  before  the  pass- 
402.  inff  of  this  aet,^*  may  seem  to  leave 

(e)  Id.  459,  473.  the  wills  of  married  women  to  be 
(/)  Countess  of  Portland  y.     wholly  governed  by  the  old  law; 

ProdgerSy  2  Yem.  104.  but  this  is  clearly  not  the  inten- 

ds) The  words  '^  except  such  a     tion  of  the  act. 
mil  as  might  have  been  made  by 
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CBAPTBR  V. 


revired. 


Comments  on 
the  third  class 
of  enactments. 
(RevoeaiUm  and 
Revival  of 
WUU). 

Constnictiye 
revocation; 


—only  by  max^ 
xiage; 


revoke  (ss.  19,  20);  revocations  by  presumption  from 
an  alteration  of  circumstances,  by  reason  .of  subsequent 
conveyances,  or  other  acts  afiecting  the  subject-matter  of 
the  disposition,  being  expressly  taken  away  (ss.  19  and 
20).  Every  alteration  in  a  will,  by  obliteration,  inter- 
lineation, or  otherwise,  iafter  execution,  is  declared  inef- 
fectual, unless  executed  as  a  will,  except  so  far  as  the  al- 
teration may  render  the  previous  words  or  effect  of  the 
will  not  apparent ;  but  the  will,  with  such  alteration  as 
part  of  the  will,  is  declared  duly  executed,  if  the  signature 
of  the  testator,  and  the  subscription  of  the  witnesses,  be 
in  the  margin  or  on  some  other  part  of  the  will,  opposite 
or  near  to  such  alteration,  or  at  the  foot  or  end  o^  or  op- 
posite to  a  memorandum  referring  to,  the  alteration,  and 
written  at  the  end  or  some  other  part  of  the  will  (s.  21). 
2.  As  to  the  revival  of  revoked  wills, — ^A  will,  once  re- 
voked, cannot  be  revived,  otherwise  than  by  re-execution, 
or  by  a  codicil,  shewing  an  intention  to  revive  the  will, 
and  executed  as  a  will ;  and  the  revival  of  a  will  or  codi- 
cil,  first  partly  and  afterwards  wholly  revoked,  is  not,  un- 
less a  contrary  intention  appear,  to  extend  to  the  part 
revoked  before  the  total  revocation  (s.  22). 

The  head  of  revocation,  once  so  bulky  and  intri- 
cate (A),  is,  on  thd  whole,  greatly  reduced  and  simplified. 
It  would,  of  course,  have  been  inconsistent  with  the  gene- 
ral principle  of  the  act,  which  rejects  altogether  the  old 
foundation  of  seisin,  that  any  alteration  of  estate,  whether 
substantial  or  formal,  or  any  attempted  conveyance,  or 
other  act,  short  of  an  alienation  which,  at  the  death  of 
the  testator,  leaves  nothing  to  feed  the  devise,  should 
work  a  revocation.  One  species  only  of  comtructive  re- 
vocation now  remains,  or,  more  correctly  speaking,  con- 
structive  revocations  are  at  an  end ;  and  one,  and  but 
one  mode  of  extrinsic  revocation,  founded  on  an  alteration 


(A)  Ante,  344. 
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of  circumstances^  is  positively  enacted^  namely — ^marriage*    oHA>Timv. 
The  act  of  marriaire.  'without  more,  is  a  revocation  in  —exception,  m 

^  ,        regards  ap- 

every  case,  except  the  case  of  a  will  made  in  exercise  poiatments. 
of  a  power,  where,  if  the  will  were  void  as  an  appoint- 
ment in  execution  of  the  power,  the  property  would  pass 
away  from  the  testator's  representatives — an  exception 
which  does  not,  in  terms,  at  least,  confine  the  saving  to  so 
much  of  the  will  as  concerns  the  power.    The  revocation  Rerocation  by 
by  marriage  is  absolute  and  uncontrollable,  and  not,  like  controllable. 
the  former  presumption  of  revocation  from  marriage  and 
the  birth  of  a  child,  capable  of  being  rebutted  (t).     If, 
therefore,  either  party  execute  a  deed  of  settlement  and 
a  will,  both  expressly  purporting  to  be  made  in  contem- 
plation of  the  marriage,  the  solemnization,  which  ^ves 
effect  to  the  settlement,  destroys  the  will.     That  mar-* 
riage,  simply,  now  revokes  a  will,  without  distinction  of 
sex,  is  a  point  material  to  be  remembered  in  the  in* 
vestigation  of  titles.     There  are  four  other  modes  of  Actual  reToca- 
revocation,  requiring  different  degrees   of  authentica- 
tion :-^First,  a  new  and  inconsistent  will,  or  an  incon ^^y  an  incon- 

,   ,  I        #»  1.  1       "Mtent  will  or 

sistent   codicil,  executed,  of  course,   according  to  the  codidi; 
statute ;  secondly,  a  codicil  or  other  writing,  executed  as  —by  a  revoking 
a  will  is  required  to  be  executed,  and  expressly  purport* 
ing  to  revoke;  thirdly,  obliteration,  or  other  alteration,  _by alteration; 
also  accompanied  by  the  observances  with  which  a  will  is 
required  to  be  executed,  except  that  more  latitude  is  al- 
lowed (if,  from  the  peculiar  complexity  of  the  terms  em- 
ployed, the  indulgence  is  not  practically  neutralized)  in    ' 
regard  to  the  position  of  the  testator's  signature,  and  of 
the  witnesses'  subscription ;  and  this  head  embraces  the 
act  of  cancelling  the  instrument,  as  Well  as  all  additions, 
and  alterations,  by  way  of  interlineation  or  otherwise ; 
fourthly,  actual  destruction,  (as  distinguished  from  an  — bydestmc 

tion. 
(t)  See  Marston  t.  Roe,  8  Ad.  &  Ell.  14,  2  Nev.  &  P.  504;  Fox  t. 
Marston,  1  Curt.  496. 
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CHAPTER  y.  attempt  made^  or  an  order  given  (A),  to  destroy),  by 
burning  (/),  or  otherwise  injuring  the  substance  of  the 
instrument  itself,  with  intent  to  revoke,  which  may  be  ef- 
fected, either  by  the  testator  himself,  without  the  presence 
of  any  witness,  or  by  another  in  his  presence  and  by  his 
direction ;  and  a  total  destruction,  (as  distinguished  from 
a  tearing,  or  a  partial  burning,  or  the  destruction  of  a  du- 
plicate (m))  by  the  testator  himself,  without  any  witness, 
will  be,  in  general,  the  more  prudent  course.  If  an  al- 
teration be  not  duly  executed,  yet  if  it  be  of  such  a 
nature  as  to  render  the  will  or  the  passage  illegible  or 
insensible,  it  may  operate,  mechanically,  as  a  partial  or  a 
total  revocation  (w). 
Remtiofwiiis:  2.  The  rcvival  of  a  will,  revoked  in  any  of  the  ways  just 
--by  re-exectt-  enumerated,  may  be  effected  by  one  of  two  modes  :  first, 

by  a  re-execution  of  the  instrument  itself;  secondly,  by 
—by  codicil;     the  cxecutiou  of  a  codicil,  which  may  constructively,  but 

should  expressly,  shew  an  intention  to  revive  the  will,  and 
should,  if  the  will  has  been  revoked  piece-meal,  expressly 
revive  the  whole  will,  pr,  as  the  intention  may  require, 
clearly  identify  the  part  intended  to  be  revived. 
Summary  of  As  somc  difficulty  may  occur  in  ascertaining  the  precise 
tore-execution,  statc  of  the  law,  with  reference  to  the  re-execution,  repub- 
lication, and  revival  of  wills,  it  is  desirable  to  bring  toge- 


(Jc)  Waleott  Y.  Ochterhng,  1 
Curt.  580. 

(Q  See  Doe  y.  Harris,  6  Ad.  ft 
£U.  209;  8  Ad.  &  £11.  1;  2  Ner. 
&  P.  615. 

(m)  See  Pemberton  v.  Pemher^ 
ton,  13  Ves.  303;  Doe  V.  Perkes, 
3  Bam.  &  Aid.  489. 

(n)  See  Winaor  v.  Pratt,  2 
Brod.  &  B.  652.  There  would 
seem  to  be  something  infelicitous 
in  the  wording  of  the  clause-— 
**  except  so  far  as  the  words^  or 
effect  of  the  will^  before  such  al- 


teration, shall  not  be  apparent *' 
(s.  21);  for  nine  readers  out  of 
ten  understand  it  to  mean  **  ex- 
cept so  far  as  the  will  was  imper- 
fect or  obscure  before  such  alter- 
ation;" and  an  able  writer  pre- 
pared, under  this  impression,  a 
comment  upon  the  clause.  But 
the  true,  and,  indeed,  the  gram- 
matical reading,  is — "except  so 
far  as  the  words,  or  effect  of  the 
will,  08  it  stood  before  such  alter- 
ation, shall  not  be  apparent,  tn 
consequence  of  such  alteration** 
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ther  the  principal  points.   A  will  made  before  the  act  came    ohafter  t. 
into  operation^  but  revoked,  either  before  or  after  that  repuWication, 

and  rerival; 

period^  if  re-executed^  republished^  or  by  a  codicil^  {shemng  —of  a  reyoked 
an  intention  to  revive  the  will),  revived,  after  the  act  came  S©  ^.  ^ 
iuto  operation ;  and  a  will  made  be/are  the  act  came  into 
operation,  and  continuing  unrevoked,  if  re-executed,  or  —of  an  unre- 
by  a  codicil,  (not  necessarily  indicative  of  any  intention,  within  the  act) 
as  distinguished  from  the  presumable  intention  of  a  co- 
dicil (o),  to  re-adopt,  and  bring  down  to  its  own  date,  the 
principal  instrument),  republished,  (in  effect,  re-executfed), 
after  the  act  came  into  operation ;  and  a  will  made  since  --of  &  reroked 

.  1     »    •  p  ••     ^'^^^  within  the 

the  act  .came  into  operation,  but  revoked,  if  re-executed,  act; 

republished,  or  by  a  codicil,  (shewing  an  intention  to  revive 

the  mil),  revived;  and,  lastly,  a  will  made  since  the  act  .-ofananre- 

.    ,  -.  J  A-       •  7    ^    •/•  vokedwiU 

came  into  operation,  and  continuing  unrevoked,  if  re-exe-  within  the  act 
cuted,  or  by  a  codicil,  (not  necessarily  indicative  of  any 
intention,  beyond  the  presumable  intention  already  no- 
ticed), republished ; — is,  for  all  the  purposes  of  the  act, 
expressly  constituted  a  will  of  the  date  of  the  re-exe- 
cution, republication, .  or  revival.     The  provision  *'  that  Construction  of 
every  will,  re-executed,  or  republished,  or  revived  by  any  fourth*»e^tion. 
codicil,  shall,  for  the  purposes  of  this  act,  be  deemed  to 
have  been  made  at  the  time  at  which  the  same  shall  be 
so  re-executed,  republished,  or  revived"  (p),  is,  though 
immediately  coupled  with  the  preceding  provision,*' that   . 
this  act  shall  not  extend  to  any  will  made  before  the 
1st  of  January,  1838  (q),**  in  itself  unconfined,  and  every  • 

reason  operates  against  restricting  it,  by  the  context, 
either  to  wills  made  before,  or  to  wills  made  since  the 
act.  Again,  though  the  words  "  revived  by  any  codi- 
cil," appear  to  point  at  a  codicil,  '*  shewing  an  intention 
to  revive  (r),*'  yet  these  words  must  be  understood  as 
imposing  that  requisite  in  the  case  only  of  a  revoked  will, 
and  not  as  denying  to  a  codicil,  in  the  case  of  an  unre- 

(o)  Vide  ante,  344.  (9)  lb. 

{p)  S.  34.  (r)  S.  22. 
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oHAPTEft  ▼.  vokedmW,  its  old  operation  as  a  republication  or  re- 
execution  ;  and,  indeed,  since  publication,  as  a  substan- 
tive ceremony,  is  abolished,  the  word  reptibUshed  would 
be  reduced  to  silence,  unless  applied  to  the  republication, 
by  a  codicil,  of  an  unrevoked  will,  as  distinguished  from 
the  revival  of  a  revoked  will.  The  words  *'  for  the  pur- 
poses of  this  act"  were  evidently  designed  only  to  commu- 
nicate to  the  will  the  effect  of  the  previous  enactments, 
and  not  to  exclude  the  general  doctrine  of  law  as  to  the 
ordinary  operation  of  a  codicil,  in  making  a  contempora- 
neous application  of  the  language  of  the  will.  The  newly 
propounded  rules  (s)  have,  however,  deprived  that  doc- 
trine in  a  great  degree  of  its  practical  importance,  for, 
as  to  wills  within  the  act,  the  question,  whether  a  codicil 
operates,  by  republishing  the  will,  to  bring  lands,  acquired 
in  the  interval,  within  the  range  of  a  general  devise,  is  pre- 
cluded by  the  original  adequacy  of  such  a  devise  to  pass 
What  ceremo-    all  futurc  acquisitious*   But  of  course  the  act,  in  speaking 

Dies  requisite  to       -  ^,  i  i«      u^-  j  •      i     •        t    n 

give  effect  to  re-  of  rc-exccution,  republication,  and  revival,  impliedly  re- 
execution,  re-.  1  i»iij.i  •  •I 

publication,  or  quires  an  observance  oi  all  the  ceremonies  previously  pre- 
scribed for  the  authentication  of  testamentary  instruments 
generally*  With  respect,  however,  as  well  to  re-execution 
for  the  purpose  of  reviving  a  revoked  will  (t),  as  to  re- 
execution  for  the  purpose  of  giving  validity  to  an  altera- 
tion (a^),  it  is  conceived  that  an  actual  rensigning  is  not 
necessary,  but  that  an  acknowledgment  of  the  old  signa- 
ture would  be  sufficient  (a).  With  respect  to  alterations, 
where  they  are  considerable,  tlie  will  should  be  recopied 
and  executed  de  novo ;  where  they  are  slight,  it  should  be 
re-executed  with  a  new  clause  of  attestation  (y),  referring 


reriTal. 


(9)  Ss.  3,  19,  23,  24,  25. 

(i)  S.  22. 

(«>S.  21. 

(x)  But  see  Sugd.  Wills,  pp. 
155,  156,  157. 

(y)  Which  may  be  in  iMa  form : 
<f  The  interlineation  of  the  words 


'  if  she  shall  so  long  continue  my 
'widow,'  in  the  second  line  of  the 
third  sheet,  and  the  obliteration 
of  the  words  'five  hundred'  and 
substitution  of  the  words  *one 
thousand,'  in  the  aizth  line  of  the 
fourth  sheet,  having  first  been 
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CHAPTER  T. 


particularly  to  the  alterations,  as  well  as  purporting  that 
the  requisite  ceremonies  of  execution  and  attestation  (spe-> 
cifying  them)  have  heen  observed.  Independently  of  the 
risk  of  failure  in  a  strict  compliance  with  the  requisites  of 
the  enactments  discussed  under  this  head^  which,  in  point 
of  simplicity  and  precision,  are  not  more  fortunate  than 
the  previous  section,  relative  to  the  execution  and  attesta- 
tion of  wills  generally,  a  testator  should  avoid  having  re* 
course  unnecessarily  to  most  of  the  operations  there  con- 
templated, as  being  in  themselves  irregular  and  hazardous* 

IV.  The  fourth  class  of  enactments  relates  to  the  ope*  Constructior 
ration  of  the  instrument  («).  1.  As  to  the  construction  HowwiUstobe 
of  wills  generally. — Every  will  is  to  speak  and  take  effect,  ^^""'^^^ 
with  reference  to  the  real  and  personal  estate  comprised  in 
it,  as  if  executed  immediately  before  the  testator's  decease 
(s.  24) ;  and  a  residuary  devise  will  include  the  subject- 
matter  of  every  devise  failing  by  reason  of  the  death  of 
the  devisee  before  the  testator,  or  of  such  devise  being  con- 
trary to  law  or  being  otherwise  inoperative  (s.  25).  Such 
devises,  describing  the  property  in  general  terms,  as,  ac- 
cording to  the  old  law,  would  include  customary,  copy- 
hold, or  leasehold  estate,  if  the  testator  had  no  freehold 
estate  answering  the  description,  will  comprise  all  lands 
of  the  testator  to  which  the  description  extends,  without 
regard  to  the  tenure  (s.  26).  Devises  and  bequests,  in 
general  terms,  will  operate  as  executions  of  general 
powers  over  real  and  personal  estate,  provided  the  terms 
of  the  description  would  comprise  them  if  they  were  the 

made,  re-signed  by  tbe  said  tes-  and  in  the  presence  of  each  other, 

tator,  as  his  last  ynil  and  testa-  hare  subscribed  our  names  as  at- 

ment,  [or,  the  said  testator  ac-  testing  witnesses." 
knowledged  his  signature  to  this,  (z)  As  to  the  controUing  effect 

his  last  will  and  testament]  in  the  of    intention,   as    regards    these 

presence  of  us,  present   at  the  enactments,  yide  post,  407. 
same  time,  who,  in  his  presence, 
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CHAPTER  ▼.    testator's  own  real  or  personal  estate  (s.  27).     A  devise 
of  real  estate  will  pass  the  whole  interest  disposable  by 
the  testator,  whether  a  fee  or  any  less  interest,  not- 
withstanding the  omission  of  words  of  limitation  (s.  28). 
^as  regards      2.  As  to  the  construction  of  devises  to  trustees  or  exe- 

devises  to  tnis-  y.^,        .      •  n  ■% 

tecs  and  execu-  cutors. — The  devise  to  a  trustee  or  executor,  oi  any  real 

estate,  (except  a  presentation  to  a  church),  will  pass  the 
whole  interest  disposable  by  the  testator,  unless  a  definite 
term,  or  an  estate  of  freehold,  be  thereby  expressly  or  im- 
pliedly given  (s.  30).  A  devise  of  real  estate  to  a  trustee, 
vdthout  an  express  limitation  of  the  estate  to  be  taken  by 
him,  and  either  without  any  gift  of  the  beneficial  interest 
in  the  surplus  rents  to  a  person  for  life,  or  with  such  a 
gift,  but  the  purposes  of  the  trust  extending  beyond  the 
life  of  the  cestui  que  trust  for  life,  will  also  pass  the  whole 

^as  regards      interest  disposable  by  the  testator  (s.  31).    3.  As  to  the 

particular  ex- 

pressions.  coustruction  of  particular  words. — The  words  ''  die  with- 
out issue,"  *'  die  without  leaving  issue,"  ''have  no  issue,** 
or  other  words  importing  a  want  or  failure  of  issue  of 
any  person,  either  in  his  lifetime  or  at  his  death,  or  an 
indefinite  failure  of  his  issue,  in  any  devise  or  bequest  of 
real  or  personal  estate,  are  not  to  import  an  indefinite 
failure  of  issue  (s.  2f)) ;  but  this  enactment  is  exclusive 
of  cases  where  such  words  import,  if  no  issue  described 
in  a  preceding  gift  shall  be  born,  or  there  shall  be  no 
issue  who  shall  live  to  answer  the  description  requisite 
for  obtaining  a  vested  interest  under  a  preceding  gift  to 
such  issue  (ib). 

Comments  on         1.  In  making  the  will  speak  and  take  effect,  in  regard 

the  fourth  class  it*  r  i 

of  enactments,    to  the  subjcct-mattcr  (uot  to  the  objects  (fl))  of  the  dis- 
miu)7^  Mw     pQgji-iQn^^  as  if  executed  immediately  before  the  testator's 

death,  the  act  (unless  the  ambiguous  words  "  with  refer- 
ence to  the  real  and  personal  estate  comprised  in  it!* 

(a)  See  Garratt  y.  Nibloci,  1  Russ.  &  Myl.  629. 


General  rules. 
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should  be  held  to  have  a  restrictive  effect  on  the  context,    chapter  v. 


beyond  their  natural  import  (b)),  has  introduced  a  new  y»""  ^  "p**^^ 

,  11,1  /.         .  from  the  death; 

rule,  as  to  both  real  and  personal  estate,  of  which,  pro« 
bably,  all  the  possible  consequences  were  not  foreseen. 
It  does  not  merely  enlarge  the  scope  of  a  general  devise  The  operatioa 
or  bequest,  by  bringing  down  the  testator's  volition,  ex-  specific'de^viSt 
pressed  at  a  former  period,  to  the  latest  moment  of  his  *^^  *^«<i"««^8 
existence,  but  seems,  according  to  the  natural  construe** 
tion,  to  be  capable  of  giving  to  a  specific  devise  or  be- 
quest, an  aspect  very  di£Perent  from  that  which  it  had 
under  the  old  law  (c),  (abstractedly  from  the  technical 
doctrine  which  made  every  devise  specific  (d) ),  and  to 
be  of  force  in  itself  to  convert  a  devise  or  bequest  of  on^ 
subject,  answering  the  given  description  at  one  time,  into 
a  devise  or  bequest  of  another  subject,  more  or  less  valu- 
able, answering  the  same  description  at  another  time. 
Thus,  for  example,  if  I  devise  my  farm  in  the  parish  of  — iiiustraiedby 

if  X  examples. 

A.,  having,  at  the  date  of  the  will,  a  small  farm  of  fifty 


(b)  *'  So,  it  seems,  a  specific  le- 
gacy of  anj  sort  will  not  be  de- 
feated by  the  loss  of  the  subject 
of  the  gift,  if  a  similar  subject  is 
vested  in  the  testator  at  his  death. 
♦  *  *  But  still,  as  formerly,  if 
the  specific  thing  is  gone,  and 
there  is  no  ether  which  answers 
the  description,  the  gift  must  fail. 
The  twenty-fourth  section,  which 
bears  upon  these  points,  is  parti- 
cularly framed:  it  declares  that 
every  will  shaU  be  construed,  with 
reference  to  the  real  and  personal 
estates  comprised  in  it,  to  speak 
as  if  it  had  been  executed  imme- 
diately before  the  testator's  death. 
These  words,  however,  cannot,  it 


is  apprehended,  control  the  ob- 
vious meaning.  The  construction 
is,  that  every  will  shall  so  speak 
with  reference  to  any  gift  in  it  of 
real  or  personal  estate;  but  it  is 
obvious  that  very  -embarrassing 
questions  may  arise  upon  this  pro- 
vision."    Sugd.  Wills,  81. 

(c)  Ante,  346.  "A  will  of 
personal  estate  is  also  necessarily 
rendered  inoperative  with  respect 
to  a  specific  bequest,  where  the 
testator  afterwards  parts  with  the 
property  which  he  has  given;  such 
an  occurrence  is  said  to  be  an 
ademption  of  the  legacy."  Fourth 
Rep.  of  Real  Prop.  Com. 

{d)  Ante,  343. 


VOL.  I. 
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CHAPTER  V.  acres  in  the  parish  o{  A.,  and  I  afterwards  sell  that  farm, 
and  purchase  another  of  a  thousand  acres,  and  die,  with- 
out having  either  altered  or  re-executed  my  will,  the  larger 
farm  will  pass ;  though  if  I  were  to  die  possessed  of  both 
farms,  and  if  this  (like  the  bequest  oi  "  my  white  horse,** 
when  I  have  two  white  horses  (e)),  were  considered  to 
be  a  case  of  ambiguitas  latens,  admitting  of  elucidation 
by  extrinsic  evidence  (/),  but  the  only  evidence  adduced 
were  the  fact  of  my  having  had  the  smaller  farm,  and 
not  the  larger  farm,  at  the  execution  of  my  will,  either 
the  devise  must  be  void  for  uncertainty,  or  it  must  speak 
and  take  effect,  as  if  not  actually  executed  immediately 
before  my  death ;  thus  speaking  and  taking  effect  without 
an  intention  apparent  upon  the  will  itself.  So,  suppose 
that  having,  at  the  date  of  my  will,  two  farms,  one  in 
my  own  and  one  in  A/s  occupation,  I  devise  *^  my  farm 
in  A/s  occupation,"  and  that,  at  my  death,  both  farms 
are  in  A/s  occupation,  is  tho  devise  void  for  uncertainty  ? 
or,  as  an  extrinsic  fact  creates  the  difficulty,  may  other 
extrinsic  facts  be  used  to  remove  it,  and  would  evi- 
dence, respecting  the  state  of  the  occupation  at  the 
making  of  the  will,  be,  therefore,  admissible  to  shew  the 
intention  ? — admissible  in  the  case  of  the  additional  farm. 
How  this  may  but  inadmissible  in  the  case  of  the  substitute  farm  ?  Cases 
tesuaJi^'iinten-  may  be  put,  in  which  an  unqualified  application  of  the 
ur"cISc?t^^""  clause  would  be  productive  of  rather  startling  results,  as 

where,  having  a  white  horse,  worth,  say,  ten  pounds,  I  be- 
queath ''my  white  horse  ;'*  but  I  afterwards  sell  the  white 
horse,  and  purchase  a  black  horse,  worth,  say,  five  hundred 
pounds,  and  die,  without  having  altered  my  will,  possessed 
of  the  black  horse  and  no  other  horse — the  legatee  will 


(e)  See  1  Rop.  Leg.  by  White,  (/)  Wigram  on  Extrinsic  Er, 

170.  2nde(i.  78,  126. 
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take  the  black  horse  (g),  assuming  that  the  will  is  to    chapter  v. 
speak  as  if  really  made  the  instant  before  my  deaths  and 
that  a  contrary  intention  is  not  proveable  dehors.  In  truth,  -^by  applying 
the  enactment  in  question,  (unless  the  controlling  effect  of  discriminateiy, 
the  clause  '^  with  reference  to  the  real  and  personal  estate  ms  death?^  ^ 
comprised  in  it,*"  extend  far  beyond  that  of  confining  the 
enactment  to  the  subject,  as  distinguished  from  the  object 
of  the  gift),  makes  the  testator  intend  what  his  words,  if 
used  at  a  period  when  he  did  fwt  in  fact  use  them,  would 
import,  and  gives  to  the  language  of  the  instrument  a  vari- 
able application,  which  the  testator  virtually  re-adopts 
from  time  to  time  as  his  will,  not  only  without  the  species 
of  authentication — execution  according  to  the  formalities 
of  the  ninth  section — ^so  anxiously  prescribed  by  the  legis- 
lature, but  without  any  outward  sign  of  volition  whatever. 
The  testator  is  presumed  to  know  that  the  legislature  has 
endued  his  words  with  this  inconstancy  of  purpose,  and  to 
give  a  mental  sanction,  whether  he  continue  in  fact  men- 
tally competent  or  not,  to  every  change  in  their  direction. 
How  far  the  tendency  of  this  enactment  to  produce  wills 
of  which  the  testators  never  dreamed  may  be  corrected 
in  construction,  it  would  be  idle  to  conjecture.     It  is  our  CauUon,  sng- 
concern,  rather  to  prevent  the  intention  of  testators  from  ^efinfegawi 
becoming  the  sport  of  a  construction  which  would  make  of  sp^mc'^fS. 
every  disposing  clause  of  the  will  speak,  in  every  case,  with 
reference  to  the  subject-matter,  as  if  the  execution  of  the 
will  were  really  the  final  act  of  the  testator,  by  recommend- 
ing the  use  of  such  terms  as  cannot  be  misunderstood, 
when  it  is  desired  that  a  devise  or  bequest  of  a  particular 
subject  shall  not  apply  to  any  other  subject ; — as, ''  my  farm 
called  Highlands,  consisting  of  fifty  acres  or  thereabouts, 
situate  in  the  parish  of  Ashton,  purchased  by  me  from 

Qi)  Shep.  Touch,  by  Prest.  433. 

cc2 
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John  Styles^  and  at  the  date  of  this  my  will  in  the  occu« 
pation  of  Thomas  Long,  at  the  yearly  rent  of  one  hundred 
pounds,*'  or,  "  my  horse,  called  Swiftsure,  which  I  now 
usually  ride ; "  or,  as  mere  particularity  of  description, 
much  less  adverbs  of  time  Qi),  may  not  be  sufficient,  an 
express  negative  may  be  put  upon  the  application  of  the 
words  of  a  bequest,  intended  to  be  strictly  specific,  to  any 
subject  other  than  that  which  answers  the  description  at 
the  date  of  the  will.  Some  caution,  at  least,  will  be  ne- 
cessary until  adjudication  shall  have  ascertained  what  less 
degree  of  explicitness  may  be  safely  relied  on,  as  indicative 
of ''a  contrary  intention."  There  are  cases,  however,  in 
which  this  enactment  may  prevent  the  intention  from  being 
defeated,  as  where  I  devise  ''  my  leasehold  house  in  Fleet 
jStreet,"  of  which  I  afterwards  surrender  the  lease  and  ob- 
— specific  gifts,  tain  a  new  lease  (t),  or  where  I  bequeath  ^*  1000/,,  banlc 

stock  now  standing  in  my  name,**  which  I  afterwards  sell^ 
but  replace  (Jc).  If  the  enactment  were  to  be  so  restricted 
in  construction  as  not  to  be  applicable  to  cases  of  this 
nature,  what,  it  may  be  asked,  would  be  its  practical 
value;  and  if,  on  the  other  hand,  it  do  apply  to  such 
cases,  where  and  how  is  the  line  to  be  drawn  in  regard 
to  specific  gifts  (/)  ?     There  may  be  other  cases,  too,  in 


Id  what  cases 
the  intentioa 
may  be  pro- 
moted by  this 
rule; 


(A)  1  Rop.  Leg.  by  White,  221. 

(t)  Coppin  y.  Femyhough,  2 
Bro.  C.  C.  291;  Rudatoney.  An^ 
derwm,  2  Yes.  sen.  418;  Skitter  y. 
NotoHt  16  Ves.  197;  Colegrme 
y.  Manhy,  6  Mad.  72,  2  Russ. 
242.  See  also  s.  23,  with  refer- 
ence to  conreyances  and  other 
acts  subsequent  to  the  execution 
of  the  will. 

(k)  Fannereau  v.  Poyntz,  1 
Bro.  C.  C.  472;  Boys  v.  mi- 
liam,  2  Russ.  &  My.  689. 


(t)  '*The  usual  intention  of  a 
testator  is  to  dispose,  not  of  the 
property  which  he  has  when  he 
makes  his  will,  but  of  the  pro* 
perty  which  he  may  hare  at  his 
death;  and  if  wills  are  to  be  con- 
strued, unth  reference  to  the  prO' 
perty  eamprised  in  them,  both  reai 
and  personal,  as  speaking  at  the 
testator's  death,  unless  a  contrary 
intention  appears,  the  rule  would 
get  rid  of  the  greatest  part  of  the 
intricate  laws  relating  to  revoca- 
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which  the  intention  would  be  promoted  by  this  enact-    chapter  v. 
ment^  as  where  the  testator  intends,  by  a  devise  of  all  his  —general  gifu. 
lands  in  the  county  of  Kent,  to  pass  whatever  lands  he 
may  have  in  that  county  at  his  death ;  though  the  use  of 
words>  expressly  comprehending  all  lands  in  the  given 
locality  which  shall  belong  to  the  testator  at  his  deaths  is 
at  once  a  more  formal  and  more  certainly  effectual  mode. 
But  this  section,  it  is  presumed,  points  chiefly  at  specific  whether  the 
devises  and  bequests,  for  it  should  seem  that,  without  its  not  redundant 
aid,  the  statute,  by  enabling  the  testator  to  dispose  of  all  S^r7/giftl**" 
the  property,  real  and  personal,  to  which  he  may  be  en- 
titled at  his  death,  would  have  rendered  every  general 
disposition  capable   of  passing  all  subsequent  acquisi- 
tions, just  as,  under  the  old  law,  a  general  bequest  of  per- 
sonal estate  swept  in  accretions  of  every  kind,  and  was 
in  efiect  a  bequest  of  all  the  personal  estate  of  which  the 
testator  might  happen  to   die  possessed.     Indeed,  the 
design  of  enlarging  the  testamentary  power,  so  as  to 
bring  all  accessions  subsequent  to  the  will,  whether  of 


tion  and  republication.  We  there- 
fore propose  that  a  will  shall  pass 
property  of  any  description,  earn- 
prised  in  its  terms,  which  a  testa- 
tor may  be  entitled  to,  at  the  time 
of  his  death,  unless  an  intention 
to  the  contrary  shall  appear  upon 
the  will.  If  this  recommendation 
be  adopted,  the  law  respecting  the 
time  from  which  a  devise  of  free- 
hold or  copyhold  estates  is  to  be 
considered  to  take  effect  will  be 
precisely  similar  to  that  which  is 
at  present  in  force  as  to  personal 
estate^  and  there  will  be  one  uni- 
form rule  in  this  respect  applica- 
ble to  wills  of  property  of  every 
description.*'   Fourth  Rep.  of  Real 


Prop.  Com.  Here  nothing  more 
appears  to  be  contemplated  than  an 
assimilation  of  the  rules  as  to  real 
and  personal  estate,  by  making 
the  will  speak,  equally  as  to  both, 
from  the  death  of  the  testator; 
but  if  the  provisions  of  the  act 
were  likewise  taken  to  have  had 
no  object  beyond  that  of  rendering 
a  general  devise  co-extensive  with 
a  general  bequest,  the  twenty- 
fourth  section  would  be  nugatory, 
as  that  object  seemed  to  be  ef- 
fected by  the  third  section,  which 
expressly  extends  the  devising 
power  to  all  after-acquired  real  es- 
Ute  (s.  3). 
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CHAPTER  V.  new  subjects  or  of  new  interests^  within  its  operation^  is 
wrought  out  with  a  degree  of  elaboration  (m)^  calculated, 
perhaps,  rather  to  create  than  to  remove  doubts. 
sommarv  of  We  may,  perhaps,  state,  as  the  result  of  the  new 
re^ardTthesub-  cnactmeuts  (»),  iu  regard  to  the  subject-matter  of  a  devise 
th^^^ft ; "  °  or  bequest,  so  far  as  we  have  already  noticed  them,  that, 
—general  gifts;  first,  a  dcvisc  or  bcqucst  in  general  terms  will  pass  all  the 

property,  within  the  scope  of  those  terms,  which  may  be 

disposable  by  the  testator  at  his  death,  whether  the  terms 

be  absolutely  unlimited,  or  be  confined  by  reference  to 

—specific gifts,  locality,  occupation,  or  other  circumstances;  secondly, 

where  a  new  ,  •/»•■./•  •«« 

interest  is  ac-    a  dcvisc  Or  bcqucst  ot  a  spccific  subject  of  property  will 
^"^^  *  pass  whatever  interest  in  that  subject  may  be  disposable 

by  the  testator  at  his  death,  and  the  gift  will,  conse- 
quently, be  operative,  notwithstanding  an  absolute  sale  of 
the  subject,  provided  any  interest  in  the  same  subject,  al- 
though a  new  and  even  different  interest,  be  disposable  by 
—specific  gifts,  the  tcstator  at  his  death ;  and,  thirdly,  a  devise  or  bequest 
subject  is  ac-     of  a  spccific  subjcct  of  property,  or  of  a  specific  interest  in 
^"'"  •  property,  will  even  pass,  (without  re-execution  or  re-pub- 

lication), whatever  subject  or  interest,  disposable  by  the 
testator  at  his  death,  may  then  happen  to  answer  the 
description,  and  the  gift  will,  consequently,  be  operative, 
notwithstanding  an  absolute  sale  of  that  subject  or  in- 
terest, provided  some  subject  or  interest,  to  which  the 
language  of  the  description  is  pertinent,  be  disposable  by 
the  testator  at  his  death.  But  as  we  advance  in  these 
deductions,  we  seem  to  recede  from  certainty,  both  as 
regards  the  intention  of  the  testator  and  the  operation  of 
the  statute,  and,  in  each  instance,  the  legislative  con- 
struction may  be  repelled  by  a  contrary  intention  appa- 
rent upon  the  will  itself. 

(til)  See  ss.  3,  23,  24,  25.  (n)  See  ss.  3,  23,  24. 
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The  scope  of  a  residqary  devise^  whether  of  the  tes-    chapter  v. 
tator^s  real  estate  generally,  or  of  his  real  estate  in  a  par-  Enlarged  scope 

,  ,  ,       •  of  a  residuary 

ticular  locality  or  of  a  particular  kind,  is  greatly  enlarged,  devise; 
All  estates  eventually  undisposed  of,  in  consequence  of  de- 
vises lapsing  or  failing  (p),  either  by  the  death  of  the  de- 
visee in  the  lifetime  of  the  testator,  or  by  the  disclaimer 
of  the  devisee,  or  from  the  illegality  of  the  devise,  whether 
occasioned  by  the  Statute  of  Mortmain  (  p),  the  rule  against 
perpetuities  (^),  or   the  rule  (if  there  be  such  a  rule) 
against  a  gift  to  future  illegitimate  issue  (r),  or  other- 
wise, fall  into  the  residue.     Thus,  a  testator,  entitled  ta  ^sbewn  by  ex- 
a  farm  of  one  thousand  acres,  and  to  a  detached  close  of  ^^^  ^ 
one  acre,  in  the  parish  of  A.,  devises  the  farm  to  his  son 
or  brother  in  fee,  and  the  residue  of  his  real  estate  gene- 
rally, or  of  his  real  estate  in  the  parish  of  A.,  to  a  stranger ; 
the  son  dies  in  the  lifetime  of  the  testator,  without  issue 
living  at  the  testator's  death  (s),  or  the  brother  dies  in 
the  lifetime  of  the  testator,  who  dies  without  altering  his 
will ; — in  this  case,  the  stranger  takes  the  farm,  as  well 
as  the  close.     This  effect  of  a  residuary  devise  (an  effect.  Caution  sug- 
indeed,  which  would  seem  to  flow,  almost  of  course,  from  now  aii  absorb- 
the  extension  of  the  disposing  power  to  all  the  real  estate  "*  ^'^^'' 
belonging  to  the  testator  at  his  decease,  howsoever  con- 
stituted), should  always  be  borne  in  mind  in  framing  wills . 
of  real  estate,  and  should  be  expressly  negatived  where 
the  intention  so  requires. 

As  to  the  effect,  in  regard  to  leaseholds  for  years,  of  a  Leaseholds  for 
general  devise,  the  old  rule  (jt)  is  reversed,  and  chattels  und"  a  g^en^rai 

devise. 

(p)  See  Doe  v.  Sheffield,    13  {p)  9  Geo.  2,  c.  36. 

East,  526;    Williams -v,  Goodtille  (g)  Ante>   125;    post,  Illustra- 

d.  Baoidy  10  Barn.  &  C.  895,  5  tions,  lY. 

Man.  &  Byl.  757^  and  lb.  u.  {a)\  (r)  Cro.  Elk.  510.     But  see  1 

Jme9  V.  Mitchell,  1  Sim.  &  St.  290;  Yes.  &  B.  446,  468. 

Amphleit  y,.  Parke,  2  Russ.  &  M.  («)  See  s.  33. 

221;  Green  v.  Jackson,  Id.  238.  (<)  Ante,  352. 
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Why  some  rale 
on  this  subject 
was,  and  is,  ne- 
cessary. 


Whether  the 
inapplicability 
of  the  limita- 
tions will  ex- 
clude lease- 
holds. 


A  general  gift 
to  operate  as  a 
tacit  execution 
of  general 
powers. 


real  (as  well  as  copyholds,  respecting  which  no  enact- 
ment itppears  to  have  been  wanted  (u)  ),  now  pass  under 
such  a  devise,  although  the  testator  should  have  free- 
hold property  to  answer  it,  and  although  the  will  should 
contain  a  general  bequest  of  personal  estate,  which,  un- 
controlled by  the  context,  would  include  (x)  chattels  real. 
The  old  rule  has  been  treated  as  arbitrary,  and  as  possi- 
bly instituted  in  deference  to  the  superior  dignity  of  the 
freehold  (y);  but  some  rule  upon  this  subject  is  obviously 
necessary,  where  the  will  makes  one  disposition  of  the  real, 
and  another  of  the  personal  estate,  inasmuch  as  both  gifts 
purport  to  pass  chattels  real,  though  under  different  de- 
nominations ;  and  the  rule  adopted  by  the  statute  bids  fiEur 
to  promote  the  intention.  This  enactment  appears,  how- 
ever, to  leave  the  question  still  open,  whether  leaseholds, 
at  least,  may  not  be  excluded  by  a  *'  contrary  intention," 
to  be  collected  from  the  inapplicability  of  the  limita- 
tions, as,  for  example,  limitations  in  strict  settlement  (;ef). 
It  is  no  longer  essential  to  the  operation  of  a  devise  or 
bequest,  as  an  execution  of  a  general  power  over  real  or 
personal  estate,  that  there  should  be  any  mention  of  the 
particular  power,  or  of  powers  generally,  or  of  the  pro- 
perty subject  to  the  power,  or  be  an  absence  of  other 
property  to  satisfy  the  gift.  A  general  disposition  by 
will  is  a  tacit  execution  of  all  general  powers,  (or,  in  other 
words,  powers  enabling  the  donee  to  appoint  at  his  plea- 
sure), whether  existing  and  vested  in  the  testator  at  the 
making  of  the  will,  or  subsequently  created  or  acquired ; 
even  though  the  power  should  be  given  to  the  survivor 
of  several  persons,  of  whom  the  testator  is  one,  and  he 


(u)  See  Hodgson  v.  Merest^  3 
Price,  556. 
{x)  See  s.  1 . 

\y)  2  Bos.  &P.  312. 


{z)  Th  ompwn  v.  Lawley,  2  Bos. 
&  P.  303;  Watkins  t.  lea,  6  Ves. 
633 ;  Sheffield  v.  Mulgrave,  5  T, 
R.  571. 
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should  not  be  ascertained  as  the  donee  till  after  the  exe-    cbipter  v. 
cution  of  the  will  (a).    The  power  must^  of  course^  be  tes-  What  powers 

1     1  1        «    1  .  *T*  general 

tamentary^  and  the  words  of  the  statute  '^  m  any  manner  within  the  in- 
he  shall  think  proper/'  require  that  the  power  should  be  rule. 
unconfined  in  regard  to  the  objects ;  (for  the  statute  does 
not^  for  instance^  render  a  general  gift  to  the  testator's 
children  of  force  to  pass  property  over  which  he  has  a 
special  power  of  appointing  in  their  favour,  notwithstand- 
ing the  property  should,  in  default  of  appointment,  be 
limited  away) ;  but  the  power  may  be  general,  within  the 
meaning  of  the  act,  though  restricted,  as  respects  the 
donee,  to  celibacy,  coverture,  or  any  other  state,  and, 
as  respects  the  instrument,  to  a  will,  or  to  a  testamentary 
paper  of  a  given  description  only,  and,  as  respects  the 
subject,  to  less  than  the  absolute  interest.     Every  tes-  Powers  and 

-,  I'vi*  *.!  ownerships* 

tamentary  power,   which  confers  a  control   over  pro-  how  far  asiimi. 
perty  in  the  nature  of  ownership  is,  in  regard  to  the  ^***^ 
mode  of  its  exercise,  treated  as  property;   but,  as  re- 
spects all  the  consequences  of  its  exercise,  the  doctrine 
of  powers  applies  as  before ;  and  in  making  a  general 
devise,  its  possible  operation  as  an  appointment  may  re- 
quire attention  (J),  with  reference  to  the  doctrine  of  a  use 
upon  a  use.     It  may  here  be  observed,  however,  that  as  in  the  case  of  a 
the  capacity  of  a  married  woman  to  make  a  will  is  left  to  to™he  p^we'r 
be  determined  by  the  old  law,  and  as,  in  the  case  of  a  "'"*  «>nesse. 
power,  the  old  law  governed  itself,  in  this  respect,  by  the 
terms  of  the  power,  a  married  woman,  to  whom,  if  she 
should  survive  her  husband,  or  in  any  other  event,  a  tes- 
tamentary power  is  given,  cannot  appoint  by  a  will  exe- 
cuted before  the  power,  from  which  her  capacity  is  to 
spring,  has  actually  arisen. 

Probably  no  provision  of  the  act  will  more  conciliate  indefinite  de* 

(a)  See  Sugcl.  Wills,  85.       (b)  See  Butl.  Fearn.  Cont.  R.  347,  n. 
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both  judicial  and  popular  favour  than  that  which  renders 
vises  to  pass  the  a  gift,  without  words  of  limitation^  of  force  in.  itself  to 

fee,  or  other  the  •  i» 

whole  iDterett   pass  the  fee,  or  other  the  whole  interest  disposable  by 

the  testator,  in  real  estate,  and  abolishes  the  distinction, 
long  since  condemned  by  a  great,  though  sometimes  in- 
discreet, opponent  of  technical  doctrines  (b),  between  the 
devise  of  a  house  and  the  bequest  of  a  horse.  This  enact* 
roent  rescues  the  intention  from  the  grasp  of  an  old  feu- 
dal rule  (c),  and  stops  the  otherwise  interminable  current 
of  decision  which  has  been  winding  its  vacillating  course 
for  centuries  through  a  labyrinth  of  verbal  distinctions  (d). 
Of  the  noD-im-  If  the  ucw  rulc  should  give  rise  to  any  questions,  they  will 
oo^Jy  hiteD-  probably  be  occasioned  by  its  ascribing  positively  to  an  in- 
definite devise  the  effect  of  passing  the  fee,  instead  of  simply 
negativing  the  application  of  the  obnoxious  rule  to  wills, 
and  by  a  context  impliedly  indicative  of  a  controlling  in- 
tention. As  to  the  latter  ingredient,  however,  the  courts, 
wisely  remembering  the  embarrassment  firom  which  the 
legislature  has  just  relieved  them,  wiU  be  little  disposed 
to  open  a  new  source  of  litigation,  by  drawing  from  the 
context  inferences  against  the  always  natural,  and  now  le- 
gal, import  of  an  indefinite  devise.  The  mere  fact,  for  ex* 
ample,  that  Whiteacre  is  devised  to  one,  with  words  of 
limitation,  while  Blackacre  is  devised  to  the  same,  or  to 
another  person,  without  words  of  limitation,  would  not 
satisfy  the  exception — '^  unless  a  contrary  intention  shall 
Applicability  of  appear  by  the  will."  That  a  power,  created  by  will,  of  ap- 
powere;*  **       poiutmcut  by  deed  or  will,  over  land,  would,  without  words 

of  inheritance  or  equivalent  words,  now  extend  to  enable  an 

appointment  of  the  fee,  does  not  appear  to  admit  of  any 

—to  ao  iodefi.   doubt.    Nor  docs  there  seem  to  be  any  diflBiculty  in  holding 

nite  devise,  with     ,-  ,  •i/»«i.  •»  i. 

a  devise  over;    the  fee  to  pass  under  an  mdenmte  devise,  notwithstandmg 

a  devise  over  on  failure  of  objects  of  the  indefinite  devise ; 

(6)  Aiite,  3,  n.  (*),  88,  n.  (/).       (c)  Ante,  8.        {d)  Ante,  352. 
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80  that,  for  example,  under  a  devise  to  A.  for  life,  remain-  chaptbe  v, 
der  to  his  first  and  other  sons  in  tail,  remainder  to  his 
daughters,  (indefinitely),  and,  in  default  of  such  issue,  over, 
the  daughters  would  now  take  the  fee ;  and  they  would 
take  it,  though  defeasibly,  even  if  the  gift  over  were  ''  in 
case  they  should  die  without  issue,"*  for  these  words  are 
no  longer  of  force  to  raise  an  estate  tail  by  implication  (e) ; 
yet,  doubtless,  in  such  cases,  estates  tail  are  the  very 
estates  designed  to  be  given,  and  in  giving  a  fee,  sub- 
ject to  be  divested  in  the  event  cmly  of  death  virithout 
leaving  issue  at  the  death,  we  palpably  defeat  the  inten- 
tion. But  it  has  been  thought  that  the  peculiar  case  (/)  --to  as  indefi* 
of  a  devise  to  one  for  life,  with  remainder  to  his  sons  aeveni,  mc- 
successively,  (without  words  of  limitation),  and,  in  de^  ^ 
fault  of  such  issue,  then  over,  is  one  to  which  the 
new  rule  cannot  apply.  There  would,  in  this  case,  be 
a  balance  of  inconvenience;  either  the  fee  must  vest 
absolutely  in  the  first-born  son,  in  exclusion  of  the  sub- 
sequent limitations,  or  the  sons  must  take  successively 
for  life.  On  the  one  hand,  it  may  be  urged  that  the 
real  intention  being,  not  that  a  second  or  subsequent 
son  shall  take  on  the  death,  simply,  of  his  elder  brother, 
and  that  the  devise  over,  in  favour  of,  perhaps,  collateral 
relations,  shall  take  effect  on  the  deaths,  simply,  of  all  the 
sons,  but  that  the  sons  shall  take  successive  estates  tail, 
we  make  the  nearest  practicable  approach  to  the  inten- 
tion by  giving  the  fee  to  the  first-born  son,  and  by  thus 
fixing  the  inheritance  in  the  femily  of  the  tenant  for  life ; 
nor,  in  this  point  of  view,  does  the  capacity  of  the  fether, 
tenant  for  life,  to  inherit  from  the  son  (g),  present  an 
objection.     On  the  other  hand,  it  may  be  insisted  that 

(e)  Yide  post,  399.  Jones,  4  Maiile  &  S.  88. 

(/)   Fo$ier  y.  Lord  Romney^         (^)  Ante,  319. 
1 1  East,  594.    See  Goodright  v. 
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cHAFTBR  V.  thc  Umitation  to  the  sons  in  succession  negatives  an  in* 
tention  to  give  i^efee  to  the  first  son,  (as  strongly  as  a 
limitation  to  A.,  B.,  and  C.^  successively,  negatives  an 
intention  to  give  the  fee  to  A.),  and  thereby,  without 
more,  excludes  the  statute  rule,  leaving  the  old  law, 
however  destructive  of  the  presumable  intention,  still 
to  operate ;  and  that  we  should  not  be  justified  in  re- 
jecting the  words  which  import  enjoyment  by  the  sons 
in  succession,  if  by  any  reasonable  construction  all  the 
_to  devises  of  words  may  be  satisfied.  As  to  the  adequacy  of  an  inde- 
ter*?fc!  ^^  ^^'   finite  devise  to  pass  the  whole  estate  in  lands  held  pur 

auter  vie,  this  enactment  is  merely  afiirmatory  of  the 
previous  law,  unless,  indeed,  we  are  to  consider  that  first 
principles  had  been  overthrown  by  one  inadvertent  de- 
cision (Ji). 
Devises  to  tros-       2.     The  clauscs  which  ascribe  to   devises  made  to 

taiVcases.^*''  Other  the  testator's  whole  interest,  are  also  of  a  salutary 

tendency ;  though  it  seems  probable  that  the  judicature 
would  have  gradually  returned  to  a  sound  construction  of 
such  devises.  These  sections  are  not,  perhaps,  firee  from 
ambiguity,  and  they  certainly  cannot  be  appreciated 
without  an  intimate  knowledge  of  the  very  peculiar  state 
of  the  decisions  (i).  The  general  result  of  the  two  con- 
secutive provisions  on  this  subject  seems  to  be,  first,  that 
a  devise  to  a  person  upon  any  trust,  or  to  an  executor  as 
such,  either  indefinitely,  or  for  any  estate,  (except  an 
estate  of  freehold,  express  or  implied,  or  a  definite  term), 
will  give  the  fee,  or  other  the  whole  interest,  notmth^ 
standing  any  indication  of  a  contrary  intention ;  and, 
secondly,  that  a  devise  to  a  person,  without  such  a  limita- 
tion of  his  estate  as  would  exclude  all  constructive  modi- 

• 

(h)  Ante,  352.  (i)  Ante,  353,  n.  (r). 
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fication^  upon  any  trust  or  trusts,  either  not  being  or  not  chafteb  ▼, 
including  a  trust  to  continue  for  life,  (which  ingredient, 
by  letting  in  the  implication  of  an  estate  for  life,  would 
bring  the  case  within  the  previous  provision),  or  being  or 
including  a  trust  to  continue  for  life,  but  capable  of  out- 
lasting the  life,  wll  likewise  imperatively  give  the  fee,  or 
other  the  whole  interest.  These  clauses  may  operate,  in 
some  cases,  to  preserve  contingent  remainders,  by  vesting 
the  legal  fee  in  the  trustee,  and  by  thus  rendering  the 
remainders  equitable  (A).  They  leave  the  question  open, 
whether  trustees  take  an  estate,  or  merely  a  power  (/), 
for,  before  the  statute-rule  can  apply,  it  must  be  ascer- 
tained that  the  land  is  devised  to  the  trustees. 

3.  But  as  the  legislature  seems  to  have  a  peculiar  Particular  ez- 
facility  in  balancing  the  good  which  it  confers  by  some  p"*"®"*"' 
equivalent  evil,  the  clause  which  supplies  the  want  of 
words  of  limitation  is  immediately  followed  by  a  compli-  wordaiodica- 
cated  clause  of  verbal  interpretation,  which  professes  to  failure  of  issue 

/»       xi.  •  i?  i_  •  **  J*  •a'L      X   restrained  to  a 

fix   the  meamng  of  such  expressions  as   ''die  without  failure  of  issue 
issue,**  or  *'die  without  leaving  issue/*  or  "have  no  * 
issue ;"  and  this  it  does,  or  attempts  to  do,  by  both 
affirmative  and  negative  enactments,  followed,  first,  by  a 
qualifying  clause,  which  specifies  certain  indicia  of  a  con- 
trary intention,  and  then  by  a  proviso,  which  overrides 
and  controls  the  whole.   On  this  clause  adjudication  may 
labour  without  any  danger  of  exhausting  it,  and  Aiture 
volumes  may,  perhaps,  be  compiled.     Though  it  may  be  oftheprind- 
true  that,  in  a  popular  sense,  the  words  'Mie  without  tio*n,"SfthroM 
issue,"  and,  a  fortiori,  the  words,  '*  die  without  leaving    ^ 
issue,"  import  a  dying  without  issue  living  at  the  period 
of  death,  yet  it  by  no  means  follows  that  testators,  on 
having  the  effect  of  the  popular  interpretation  fully  ex- 
plained to  them,  would  prefer  it  generally  to  that  which, 

(k)  Ante,  34.  (I)  Knocker  y.  Banhury,  6  Bing.  N.  C.  306. 
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CHAPTER  T.    before  the  statute^  was  the  legal  interpretation.   For  when 
—«8  regards      land  was  devised  to  A.,  whether  indefinitely,  or  with 

realesUte;  ...  .  .  . 

words  of  limitation  for  life  or  in  fee,  and  if  he  should  die 
without  issue,  or  without  leaving  issue,  then  over  to  B., 
the  courts,  inferring  an  intention,  as  well  to  provide  for 
the  issue  of  A.,  as,  after  exhausting  his  issue,  to  secure 
the  property  to  B«,  and  seeing  that  an  estate  tail  in 
A.  would  embrace  all  his  issue,  and  at  the  same  time 
admit  of  the  devise  over  taking  efiect,  by  way  of  re- 
mainder, on  failure  at  any,  the  remotest  period,  of  such 
issue,  without  tending  to  a  perpetuity,  (the  estate  tail 
and  the  limitation  over  being  barrable),  read  the  words 
^'  die  without  bsue  "  or  *'  die  without  leaving  issue"  as  ex- 
pressive of  a  general  failure  of  issue,  and  raised  an  estate 
tail  by  implication  in  A. ;  instead  of  adopting  the  po- 
pular construction,  which,  if  A.  left  issue,  though  out- 
living him  but  for  an  instant,  excluded  the  devise  over. 
So  far,  therefore,  as  concerned  real  estate,  admitting  of 
an  entail,  (and  estates  pur  auter  vie,  in  which  there 
may  be  a  quasi  estate  tail,  fell  within  the  principle), 
the  intention  was  probably  promoted,  in  the  great  ma- 
— as  regards     jority  of  cascs,  by  the  old  construction.    But  as  personal 

estate  was  not  susceptible  of  an  entail,  and  as  a  disposi- 
tion of  that  species  of  property,  to  take  efiect  on  an  inde- 
finite failure  of  issue,  had,  therefore,  in  all  cases,  a  direct 
tendency  to  a  perpetuity,  the  legal  construction  of  the 
words  "  die  without  issue  "  obliged  the  courts  to  pronounce 
a  bequest  over  of  personal  estate,  to  take  efiect  '^  in  case  A. 
should  die  without  issue,''  void  from  the  beginning ;  thus 
leaving  the  property  absolute  in  the  first  taker,  whether  he 
left  issue  or  not ;  a  result  which  naturally  produced  some 
expressions  of  judicial  regret,  and  brought  some  scandal 
on  the  law.  The  mischief  was,  perhaps,  rather  aggra- 
vated by  the  distinctions  introduced  with  the  view  of  cor- 


personal  estate} 
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recting  it ;  for,  in  construing  testamentary  gifts  of  perscmal    chapter  v. 
estate,  the  courts,  in  order  to  support  the  gift  over,  often 
held  the  generality  of  the  ^'  dying  without  issue*'  to  be  re- 
strained by  slight  expressions,  which,  if  real  estate,  capable 
of  an  entail,  had  been  the  subject  of  the  disposition,  would 


have  been  disregarded.  Indeed,  the  astuteness  of  the  courts  --m  regard* 
to  discover  plausible  grounds  for  so  moulding  such  be-  sonai  esuTeV 
quests  as  to  confine  them  within  legal  limits,  led,  not  only  ^™Mme  glfl 
to  the  reception  of  the  words  "  without  leaving  issue,"  when 
applied  to  personal  estate  exclusively,  in  the  restricted 
sense  of ''  without  leaving  issue  living  at  the  death/'  but 
even  to  the  adoption  of  different  readings  (ja)  of  those 
words,  when  applied  indiscriminately  to  real  and  personal 
estate  blended  in  the  same  gift.  Such  being  the  state  of  the  The  contrasted 

•       ••11  1  ^    1    •  operation  of  the 

authorities  when  the  new  rule  was  propounded,  its  opera-  newmie; 

tion  must  be  very  forcible  and  extensive,  and,  at  the  same 

time«  very  different  as  regards  different  species  of  property,  — m  regard* 

A  -  •        Ml     V  1      •  All-     ^^  estate. 

As  to  real  estate,  it  will  change  a  devise  to  A.  and  his 
heirs  (n),  or  to  A.,  (without  words  of  limitation  (o)),  and  if 
he  shall  die  without  issue,  then  over  to  B.,  from  an  estate 
tail  by  implication  in  A.,  with  remmnder  to  6.,  into  a  fee  in 
A., subject  to  an  executory  devise  to  B.,  to  take  effect  in  the 
event  of  the  death  of  A.  without  issue  living  at  his  death. 
These  consequences  will  follow : — the  issue  of  A.  cannot 
take,  as  such,  under  the  will ;  A*  cannot  defeat  the  devise 
over ;  the  devise  over  will  not  take  effect  in  any  other  event 
than  that  of  a  failure  of  issue  at  the  death  of  A.;  and  this 
result  must  often  violate  the  intention  (p).     Again,  the 

(m)    Forth  ▼.  Chapman,  1  P.  Doe  t.  EIIm,  9  East,  Z&2. 

Wnw.  663;  and  see  9  Yes.  203;  19  (o)  Sonday'a  Case,  9  Co.  Rep. 

Yes.  77i  8  Sim.  22;  7  Ad.  &  EH  127;  Bkuatm  t.  Stone,  3  Mod. 

649.  123;   Denn  t.  Slater,  5  T.   B. 

(n)  Browne  t.  Jervee,  Cto.  Jac.  335. 

290;  Button  v.  Engram,  Cro.  Jae.  (p)  Yide  ante,  398. 
427;  Brke  v.  SmUh,  Willes,  1; 
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CHAPTER  ▼.    new  rule  will  change  a  devise  to  A.  for  life  (y),  and  if  he 
shall  die  without  issue,  over  to  B.,  from  an  estate  tail  by 
implication  in  A.,  (for  the  implication  was  equally  strongs 
whether  the  devise  was  indefinite,  or  was  expressly  for 
life,  or  even  for  life  and  no  longer  (r)),  with  remainder 
(vested)  to  B.,  into  an  estate  for  life  in  A.,  with  re- 
mainder (contingent)  to  B.;  and  such  remainder,  being 
contingent  and  unprotected  by  an  estate  in  a  trustee. 
On  what  ground  may  of  coursc  be  destroyed.     The  true,  and,  indeed,  the 
▼ite  for  life  was  Only  justifiable  ground  (s)  for  holding  that  A.,  though  in 
an  eatete  tail;     cxprcss  tcrms,  a  dcviscc  for  life  only,  took  an  estate  tail, 

was  this — that,  as  the  devise  over  was  not  to  take  effect 
till  failure  of  his  issue,  there  was  an  implied  gift  to  his 
issue,  (which  word  *Mssue"  is  equivalent  in  a  will  to 
'*  heirs  of  the  body  (t)/"  unless  restrained  by  an  expla- 
natory context  («)),  in  remainder  expectant  on  his  life 
estate,  and  that  this  remainder  attached  in  himself  under 
the  rule  in  Shelters  case  (x)*  The  very  foundation  of 
that  construction  was  the  manifest  intention  to  benefit 
the  issue.  Now,  however,  as  all  implication  fi-om  the 
words  importing  a  failure  of  issue  is  excluded  by  the  act. 


(q)  See  Blackbom  v.  Edgley^ 
1  P.  Wms.  600;  Brice  v.  Smith, 
Willes,  5;  Knight  t.  EUis,  2  Bro. 
C.  C.  570. 

(r)  Robituon  y.  Robinson,  1 
Burr.  38. 

(«)  See  Doe  t.  GalUm,  5  Barn. 
&  Adol.  621;  2  Nev.  &  M. 
619;  Doe  d.  Linsey  v.  Edwards, 
6  Ney.  &  M.  633,  653.  If  the 
rule  in  Shelley* 8  ease  had  not  ex- 
istedi  it  is  ohvious  that  A.  would 
have  heen  tenant  for  life,  with  re* 
mainder  to  his  issue  indefinitely 
(t.  e,  heirs  of  his  body)  as  pur- 


chasers, with  remainder  over.  On 
the  ordinary  principles  of  construe^ 
tion,  there  would  have  been  no 
pretence  for  vesting  the  estate  tail 
in  him,  contrary  to  the  manifest 
intention;  but  the  courts  were  con- 
strained by  legal  necessity. 

(0  Tate  v.  Clarke,  1  Beav. 
100. 

(ii)  Cursham  v.  Newland,  2 
Bing,  N.  C.  58,  4  Mee.  &  W. 
101;  Lees  v.  Motley,  1  Yo.  & 
Coll.  606.  But  see  Tater.  Clarke, 
1  Bear.  100. 

(or)  See  Illustrations,  VI.  s.  1  c 
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the  issue  cannot  take^  either  derivatively  through  A.  or  chapter  v. 
independently  of  him,  but  on  his  death,  leaving  issue, 
the  disposition  will  fail,  for  the  benefit  of  the  residuary 
devisee  or  of  the  testator's  heir,  contrary,  perhaps,  to  the 
intention  of  the  legislature,  as  well  as  of  the  testator ; 
nor  is  the  property,  in  the  event  of  the  death  of  A.  xvithr 
out  leaving  issue,  secured  to  B*,  for  A.  and  the  residuary 
devisee  or  heir  may  together  make  a  title  (even  a  mar- 
ketable title  (y))  to  the  fee,  discharged  from  the  contin- 
gent remainder  to  B.(»).  The  words  "die  without 
leaving  issue,"  ''  or  without  having  issue/'  when  applied 
to  real  estate,  imported,  equally  with  the  words  "die 
without  issue,**  or  "in  default  of  issue,"  an  indefinite 
failure  of  issue,  and  raised  an  estate  tail  by  implica- 
tion (a) ;  but  no  such  implication  will  now  arise.  If, 
however,  an  estate  tail  were  substantively  devised  to 
A.,  the  new  rule  would  be  excluded,  and  the  devise 
over  would  create  a  vested  remainder  expectant  on  the 
estate  tail.  As  to  personal  estate,  the  new  rule  will  — aangardi 
change  a  bequest  to  A.,  and  if  he  shall  die  without  issue,  ^'**"*  **  *• 
over  to  B.,  from  an  absolute  interest  (i)  in  A.,  (the 
gift  over  being  void,  as  we  have  seen,  for  remoteness,) 
into  a  bequest  to  A.  of  the  whole  interest,  defeasible 
by  an  executory  bequest  over  to  B«,  to  take  effect  in 
the  event  of  A/s  death  without  issue  then  living.  In 
this  case,  the  act  will  simply  give  validity  to  the  bequest 

(y)  2  Sugd.  V.  &  P.  10th  ed.  however,  is  silent  as  to  the  reatan 

181,  187.  of  the  distinction  between  real  and 

{e)  Fearn.  Cont.  R.  340.  personal  estate. 

(a)  Dmueyy.  Grifith$,  4  Maul.  (b)  Bennett  y.  Lewknor,  1  Roll. 

&   S.  61;    WoUen  ▼.  Andrewee,  R.   356;    Lave  v.    Windham,   2 

2  Ring.  126;  9  B.  Moore,  248.  Chan.  R.  14,  1  Lev.  290;  Garth 

Though  this  point  seemed  to  be  Y.Baldwin,  2Yes.  sen.  646;  Foley 

dear,   it  underwent  an  elaborate  v.  Bumell,  1  Bro.  C.  C.  274;  see 

discussion  in  the  recent  case  of  Doe  Doe   v.  Simpean,   4  Ring.  N.  C. 

v.  Ewart,  7  Ad.  &  £11.  636,  which,  333. 

VOL.  I.  -  D  D 
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cHAPTF.R  V.    over,  in  the  only  form  in  which  it  is  capable  of  effect, 

namely,  that  of  an  executory  bequest  confined  within  due 

limits;  which  form,  it  may  be  presumed^  the  testator 

—as  regards     himself  would,  if  propcrly  advised^  have  given  it.     But, 

personal  esute.  OS  to  both  veoJ  and  personal  estate,  if  the  gift  be  to  A. 

for  life,  and  then  to  his  unborn  children,  (with  or  with- 
out (c),   as  respects  the  real  estate,  words  of  limita- 
tion,) and  in  case  A.  shall  die  without  issue,  then  over 
to  B.,  the  words  "  without  issue  **  will  import  merely  a 
failure  of  objects  of  the  preceding  gift  to  the  unborn 
The  rule  ex-     children  (rf).    So,  generally,  if,  according  to  the  ordinary 
the  vords  relate  rulcs  of  coustructiou,  the  words  importing  a  failure  of 
apnorgi  ,    .^^^^  ^  merely  relative  to  the  objects  of  an  antecedent 

gift,  the  statute-rule  will  stand  excluded ;  and  as  an  in- 
definite devise  to  children  wrill  in  future  pass  the  fee  (e), 
instead  of  estates  for  life  only,  as  before  (/),  subsequent 
words,  importing  a  failure  of  issue  of  the  parent,  will  be 
merely  words  of  reference  in  cases  (as  the  case  of  a  de* 
vise  to  A.  for  life,  and  then  to  his  unborn  children,  without 
words  of  limitation,  and  if  A.  shall  die  without  issue,  then 
over  to  B.)  where  they  would  not  otherwise  have  borne 
—but  otherwise  that  restricted  construction  (g).  As  the  enactment  ex- 
generaUy.  ^*     tcuds  generally  to  every  devise  and  bequest  containing 

words  which  may  import  an  indefinite  failure  of  issue,  it 
follows  that  if  real  or  personal  estate  be  given  to  A.,  and  in 
case  B.  (to  whom  nothing  is  given)  shall  die  without  issue, 
then  to  C,  the  gift  to  C.  would  no  longer  be  void  for 
remoteness.     In  order  that  words  importing  a  failure  o( 

(e)  See  a.  28;  ante,  394.  try,  3  T.  R.  83;  and  see  Doe  v. 

(d)   Goodright  ▼.   Dunham,   1  Dacre,   1  Bos.  &  Pull.  250>  8  T. 

Dougl.    264;   Doe  y.  Perryn,  3  B.  112;  LetoisY.  fFcUers,  6  East, 

T.  R.   484;  Rex  ▼.  MarquU  of  336;  Fotter  y.  Earl  of  Romney, 

Stafford,  7  East,  521 .  11  East,  594. 

((?)  Sec  s.  28;  ante,  394.  (^)  Parr  v.  Swindela,  4  Russ. 

(/)  Denne  y.  Paffe,   11  East,  283;  Hayes's  Principles,  33;  In- 

603,  n.;  Hay  v.  Earl  of  Coven-  quiry,  340. 
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issue^  and  susc^tible  in  themselves  of  the  indefinite  €on-  chapter  v. 
struction^  may  actually  receive  that  construction^  it  is 
necessary  that  their  import  should  be  enforced  by  other 
ingredients.  Assuming  the  old  law,  in  regard  to  the  effect 
of  such  words  as  this  enactment  contemplates,  to  have 
been  even  more  faulty  than  it  really  was,  doubts  may  be 
entertained,  whether,  by  exchanging  its  settled  and  fa- 
miliar rules  for  the  statutes-canon,  we  have  not  lost  in 
certainty  more  than  we  have  gained  in  soundness  of  con- 
struction. 

We  may  dismiss  the  clauses  relating  to  the  construe-  General  re- 
tion  of  wills  by  observing,  that,  so  far  as  their  tendency  XusesTeiating 
is  good,  they  are  calculated  to  assist  the  expounder  rather  do^n  of  wiu^"^ 
than  the  framer  of  the  instrument ; — to  correct  and  supply 
the  mistakes  and  omissions  of  a  testator,  either  inops 
consilii,  or  in  the  worse  condition  of  being  attended  by 
one  of  those  humble  counsellors  who  presume  not  to  pre- 
pare a  deed,  involving  a  single  operation  in  conveyancing, 
but  expatiate  with  confidence  in  the  wide  and  diversified 
field  of  testamentary  disposition.     The  well-advised  tes«-  —caution 
tator  will  adhere  for  the  most  part  to  the  established  pUcit  reiunce 
forms,  not  only  because  his  statute-devises  may  be  de- 
feated by  the  implication  of  a  contrary  intention  (A),  but 
because  it  is  the  office  of  a  will  so  to  express  the  inten- 
tion, as  that  it  may  stand  clearly  recorded  within  the 
four  comers  of  the  instrument,  without  the  glossarial  aid 
of  the  parliament-roll.     These  sections,  however  well-in- 
tentioned, and  in  some  respects  well-directed,  appear  to 
savour  of  minute  criticism  on  certain  forms  of  expression, 
imported  from  decisions  on  particular  instruments,  in- 
artificially  penned,  into  a  general  law; — a  law,  which, 
after  making  bold  and   comprehensive   changes,   thus 
ends  by  placing  on  the  statute-book  the  miscarriages 
of  testators  and  judges  in  matters  of  a  verbal  nature. 

(A)  Post,  408. 

dd2 
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CHAPrem  ▼. 


There  is  a  seeming  inconsistency  in  that  l^blation 
which  indulges  the  testator^  as  being  destitute^  pro- 
bably^ of  professional  advice,  with  a  popular  construc- 
tion of  his  words,  and  at  the  same  time  surrounds  the 
execution  of  the  instrument  with  ceremonies,  which  pro- 
fessional men  cannot  understand  alike  (t).  Nor  has  the 
language  of  the  courts,  in  r^;ard  to  the  rules  most  to  be 
desired  for  the  exposition  of  wills,  been  always  consistent; 
for  if  the  reported  judgments  abound  in  lamentations 
oyer  intention  destroyed  by  technical  reasoning,  they  also 
sometimes  drop  expressions  of  r^pret  that  deeds  and  wills 
were  not  construed  with  equal  inflexibility  (k). 


V.  Lapse. 

What  gifts  by 
will  alMl]  not 
UpM; 

^gifts  in  tail ; 


— ptkM  toft 
child  or  iflfueof 
the  testator,  in 
certain  cases. 


y.  The  fifth  class  of  enactments  relates  to  lapse  (/). 
L  As  to  the  lapse  of  gifts  in  tail. — If  a  devisee  in  tail, 
or  quasi  in  tail,  of  real  estate  shall  die  in  the  testator's 
lifetime,  leaving  issue  who  would  be  inheritable  under  the 
entail,  and  any  guch  issue  shall  be  living  at  the  testator's 
death,  the  devise  will  not  lapse,  but  will  carry  the  estate 
to  the  issue  in  tail  living  at  the  testator's  death,  in  the 
same  manner  as  if  the  devisee  had  died  immediately  after 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will  (s.  32).  2.  As  to  the  lapse  of  gifts  to  the  tes- 
tator's own  issue. — If  a  child,  or  other  issue  of  the  tes- 
tator, being  the  object  of  a  devise  or  bequest,  not  deter- 
minable at  or  before  the  death  of  the  object,  shall  die 
before  the  testator,  leaving  issue,  and  any  such  issue  shall 
survive  the  testator,  the  devise  or  bequest  will  not  lapse, 
but  will  take  effect,  as  if  the  death  of  the  object  had  im- 
mediately succeeded  that  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will  (s.  33). 

(t*)  Ante,  360,  et  seq.  really  different,  see  Shep.  Touch. 

(k)  5  T.  E.  561,  8  T.  R.  502.  by  Prest.  81;  ante,  126. 
As  to  the  few  points  in  which  the         (l)  As  to  the  controlling  efiect 

rules  for  construing    deeds   and  of  intention,  vide  post,  408. 
wills  were,  before  the  recent  act, 
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1 .  With  respect  to  devises  in  tail,  (including  such  de-    chapter  v. 
vises  of  life-leaseholds  as  would,  if  life-leaseholds  were  Commenu  on 

the  fiflh  class 

properly  entailable,  confer  an  estate  tail,  and  including,  of  enactmenta. 

-  .11  .  -  .         .  {Lapse). 

of  course,  estates-tail   by  construction  of  equity  in   a 
money  fund  applicable  to  the  purchase  of  land  to  be 
settled  (m) ),  the  enactment  is  not  confined,   as  in  the 
section  which  immediately  follows,  by  any  requisite  of 
relationship  between  the  devisee  and  the  testator.     This  Gifts  in  tail, 
enactment  entitles  the  issue  in  tail  who  survive  the  tes-  saved  from  °^' 
tator,  whether  (it  should  seem)  any  of  the  identical  issue  *^**' 
in  existence  at  the  death  of  the  devisee  should  survive 
the  testator  or  not,  (for  reason  requires,  while  grammar 
does  not  absolutely  forbid,  the  word  such  to  be  under- 
stood relatively  to  the  issue,  as  regards  only  their  quality 
of  being  inheritable  under  the  entail  (;>)),  to  succeed  to 
the  estate  tail,  in  the  same  manner  as  if  the  devisee  had 
actually  survived  the  testator,  and  had  then  instantly  died, 
leaving  the  estate  tail  to  descend ;  and  the  remainders,  if 
any,  will  consequently  be  expectant  on  the  estate  tail,  in- 
stead of  being  accelerated,  as  before  (o),  by  the  lapse  of 
that  estate.     The  provision  in  question,  though  it  may  be  —op  what  pnn- 
an  improvement  on  the  old  law,  yet  seems  open  to  the  re-  gu»hed  from 
mark,  that  a  gift  in  tail  differs  practically  from  a  gift  in  ***^^"**  *°  ^^' 
fee,  only  in  the  circumstance  of  its  requiring  the  donee  to 
observe  the  formality  of  an  inroUed  assurance,  in  order 
that  the  gift  may  confer  the  absolute  property ;  but  the 
ftamers  of  the  statute  have  assumed^  that  a  testator,  in- 
tending to  give  this  dominion  over  the  fee  primarily  to  his 
friend  A.,  must  equally  intend  so  to  give  it  to  the  issue 
(perhaps,  as  regards  the  testator,  the  unknown  issue)  of  A. 

2.  In  the  case  of  a  child  or  issue  of  the  testator  dying  2.  Gifts  to  is- 
in  his  lifetime  leaving  issue,  one  requisite  is,  that  some  totor%hen!and 

(«i)  Ante,  93.  Rep.  of  Real  Prop.  Com. 

(n)    Sed    quaere.      See    Sugd.  (0)  Ante,  353. 

>Vills,  114;  but  see  also  Fourth 


} 
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CHAPTER  V.    of  the  identical  issue,  living  at  the  death  of  the    de- 
how,  saved       ceased  devisee  or  leiratee.  should  also  survive  the  testator ; 

from  lapse;  *^    ^ 

for  the  relative  such,  in  this  clause,  has  no  other  antece- 
dent than  issue  left  by  the  devisee  or  legatee  (p) ;  and 
here  the  mischief  does  not,  as  in  the  instance  of  the 
estate  tail,  dictate  a  rejection  of  the  restrictive  reading. 
—and  what  the  The  cxistcncc  of  issue  of  the  devisee  or  legatee  is,  how- 
theprope^ity  un-  cvcr,  merely  a  collateral  circumstance  ;  for  the  property 
der  the  statute.  ^jQ^pfigg^  \j^  the  dcvisc  or  bcqucst  is  not  given  to  such 

surviving  issue,  but  is  constituted  part  of  the  red  or  per- 
sonal estate  of  the  devisee  or  legatee,  disposable  by  his 
or  her  will,  and,  if  not  so  disposed  of,  transmissible  to  his 
or  her  real  or  personal  representatives,  unless  intercepted 
by  assignees  in  insolvency  or  bankruptcy.     In  some 
cases,  this  provision  may,  by  its  indirect  operation,  save 
the  family  of  a  deceased  child  from  destitution ;  while^ 
in  others,  it  may  transfer  the  paternal  bounty  to  remote 
descendants,  to  creditors,  or  to  strangers. 
Inapplicability       As  thcsc  euactmeuts  apply  in  terms  to  those  cases  only  in 
M  to*u^e7"°"  which,  according  to  the  old  law,  the  gift  would  have  lapsed, 
h^tH  ciasfi^    * W  appear  to  leave  untouched  the  common  case  of  a  gift 

to  "  sons,"  "  daughters,"  or  "  children,"  as  a  class  (jq).  The 
learned  persons  with  whom  this  statute  originated,  repre- 
sent the  hardship  of  the  old  law  as  very  apparent  in  the 
usual  case  of  a  devise  to  the  eldest  and  every  other  son  sue* 
cessively,  according  to  seniority,  in  tail ;  for  if  an  elder  son 
(they  observe)  died  in  the  testator's  lifetime  leaving  issue, 
such  issue  was  excluded,  and  the  estate  went  to  the  younger 
branch  of  the  family  (r) ;  and  they  proceed  to  point  out. 


(p)  Why  was  not  the  enact-  of  such  person  shall  he  living  at 

ment  thus   expressed  ?  —  "  Tliat  the  death  of  the  testator^  such  de- 

where  any  person  being  a  child  or  vise  "  &c. 
other  issue  of  tho    testator,   to         (9)  Ante,  I  ]  9. 
whom  &c.,  shall  die  in  the  life-         (r)  Fourth  Rep.  of  Real  Prop. 

time  of  the  testator,  and  any  issue  Com. 
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that  in  another  usual  case,  where  a  testator  gave  his  pro-    chaptbr  v. 
perty  among  his  children » and  a  daughter  or  other  child  died 
before  him  leaving  him  a  family,  such  family  was  disap* 
pointed  (/).    Now,  it  should  seem  that  in  nine  cases  out  of 
ten,  the  exclusion  and  the  disappointment  will  be  the  same 
as  before,  and  that  the  usual  case  is  the  very  case  which 
these  enactments  cannot  help,  unless  themselves  aided  by 
a  liberal  exposition,  founded  on  the  equity  of  the  statute. 
For,  according  to  the  letter  of  the  thirty-second  section,  -.to  fint  and 
if  I  devise  to  "my  first  and  other  sons  successively  in  uii7*^*" 
tail,''  or  "  to  the  first  and  other  sons  of  A.  successively  in 
tail,"  and  an  elder  son  dies  in  my  lifetime,  leaving  issue, 
living  at  my  death,  such  issue  will  not  take ;  because  the 
devise  is  to  first  and  other  sons  as  a  class  or  denomina- 
tion, to  be  ascertained  at  my  death,  so  that  the  deceased 
son  never  was  an  object  (f) ;  and  as  his  death,  therefore, 
would  not  have  occasioned  a  lapse,  nor,  indeed,   have 
produced  any  effect  whatever  on  the  devise,  the  statute 
is,  in  point  of  expression  at  least,  inapplicable.     So,  ac — to  children. 
cording  to  the  letter  of  the  thirty^third  section,  if  I  give 
my  property  "  to  my  children  equally,"  and  have  ten  child- 
ren, nine  of  whom  die  in  my  lifetime,  leaving  issue  living  at 
my  death,  and  the  remaining  child  survives  me,  that  child 
will,  it  should  seem,  take  the  whole,  as  before  (u)  ;  for,  by 
construction  of  law,  the  gift  is  to  my  child  or  children 
living  at  my  death  (x),  and  the  deceased  children,  there- 
fore, were  not  originally  objects.     But  if  the  gift  were  secus,  where 
"  to  my  ten  children,"  (I  having  ten  children),  or  ^  to  my  children  nomi- 

natim. 

(«)  Fourth  Rep.  of  Real  Prop.  (m)  Doe  ▼.  Sheffield,  13  East, 

Com.  526;    Finer  v.  Francis,   2   Cox, 

(t)  See  1  Jarm.  Pow.  Dev.  307,  190.    Note,  also,  the  language  of 

n.;  3  Myl.  &  C.  697;  4  Myl.  &  C.  the    act—"  Where    any  person, 

38.    Note,  that  s.  24  makes  the  being  a  child  or  other  issue  of  the 

will  speak  from  the  death,  with  re-  testator,  to  whom  "  &c. 
ference  tothe  subject  only  of  the  gift.  (x)  2  Jarm.  Pow.Dev.  303, 327. 
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CHAPTER  y.' 


The  probable 
conse^ences 
of  reliance  on 
these  profi- 
sioDS. 


The  rules  re- 
lating to  con- 
struction, and 
to  lapse,  con- 
trollable by  in- 
tention. 


children  nominatim,  (as^  **  John,  Thomas,  fyc.^)  then,  as 
the  shares  of  the  deceased  children  would  have  lapsed  {y), 
the  statute  might  operate,  indirectly,  for  the  benefit  of 
the  families  of  those  children,  in  the  mode  already  ex- 
plained. When  a  testator  has  provided  for  a  child  no- 
minatim,  it  is  less  probable  that  he  should  neglect  to 
alter  his  will  on  the  death  of  the  child,  than  where  he 
has  provided  for  children  as  a  class. 

It  is  to  be  feared  that  many  a  testator  may,  under  an 
impression  that  the  legislature,  by  its  superior  providence 
and  skill,  has  rendered  his  own  exercise  of  those  qualities 
superfluous,  rely  on  the  statute,  as  supplying  a  public 
codicil  to  his  will,  in  cases  which  it  is  apparently  inca- 
pable of  reaching,  or  may,  in  ignorance  of  these  enact- 
ments, suffer  them  to  operate,  where  the  inductive  mo- 
tive to  his  bounty  is  strictly  personal  to  the  object  {z), 
or  where  his  wishes,  if  consulted,  would  have  strongly 
pointed  to  a  substitution  of  the  husband,  widow,  or  issue 
of  the  deceased  devisee  or  legatee. 

But  it  must  be  recollected,  that  all  the  enactments 
comprised  under  the  fourth  and  fifth  heads,  other  than 
those  relating  to  devises  to  trustees  or  executors  (a),  are 
expressly  subject  to  this  qualifying  clause — ''unless  a 
contrary  intention  shall  appear  by  the  zoiU,'*  and  that,  as 
the  act  leaves  such  intention  to  be  collected  by  the  ordi- 
nary process  of  taking  the  whole  will  together,  and  of  ap- 


(y)  Page  v.  Page,  2  P.  Wms. 

489. 

{z)  "A  man  should  guard 
against  ibis  inconvenient  rule  (s. 
33),  where  he  does  not  intend  it 
should  operate,  by  a  gift  in  this 
form :  *  I  give  to  my  son  John, 
if  he  survives  me,  500//  '*  Sugd. 
Wills,  153.  This  form  is  not,  per- 
haps,  exphcit  enough;    it  seems 


better  to  say:  **  I  give  to  my  son 
John  500/.;  but  this  gift  shall  be 
of  no  effect,  if  he  shall  die  in  my 
lifetime,  notwithstanding  that  he 
shall  leave  issue,  and  any  such 
issue  shall  survive  me;"  or,  where 
there  are  several  gifts  to  children 
or  issue,  a  general  clause  to  the 
same  efifect  may  be  inserted, 
(a)  See  ss.  30,  31. 
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plying  to  its  contents  the  established  rules  of  construction^    chapter  v. 
the  legislative  interpretation  is  always  liable  to  be  ex- 
cluded by  something  short  of  a  specific  declaration. 

Some  enactments^  not  falling  under  any  of  the  preced-  Astoiomemat. 

•L        1  •  1  •       -I        x^ri  1     II-        **"  reltting  to 

mg  neads^  remam  to  be  noticed.  Where  copyhold  or  copyholds; 
customary  lands  are  devised^  the  devisee  is  (s.  4)  charge- 
able with  the  stamp  duties^  fees,  fines,  and  sums  of  money 
which  would  have  been  payable  in  respect  of  the  deficient 
surrender,  or,  as  the  case  may  be,  the  deficient  admit- 
tance and  surrender ;  and  the  devisee  of  customary  or 
copyhold  lands,  not  previously  devisable  (6),  is  charge- 
able with  the  fine,  heriot,  dues,  duties,  and  services  which 
would  otherwise  have  been  due  from  the  customary  heir 
on  descent.  Every  devise  of  customary  or  copyhold  es- 
tate must  be  entered  on  the  court  rolls,  but  exclusive  of 
any  trusts  declared  of  the  devised  estate,  though  the  fact 

of  there  being  such  trusts  must  be  noticed  (s.  5).     Es and  to  estates 

tates  pur  auter  vie,  of  a  freehold  nature,  devolving  upon 
the  heir  by  special  occupancy,  are  made  assets  by  de- 
scent, and  estates  pur  auter  vie,  of  whatsoever  tenure  or 
quality,  not  subjected  to  special  occupancy,  are  to  devolve 
upon  the  executor  or  administrator  of  the  grantee,  and 
estates  pur  auter  vie,  devolving,  either  by  special  occu- 
pancy or  under  the  act,  upon  the  executor  or  adminis- 
trator, are  to  be  applied  in  the  same  manner  as  the  other 
personal  estate  of  the  testator  or  intestate. 

This  statute  has  given  greater  consistency  to  one  branch  Pointo  of  con- 
of  the  law,  but  has  unavoidably  placed  it  in  strong  oppo-  wills,  under  the 
sition  to  another.     The  points  of  difference  (c)  between  d^..*'''  *° 
dispositions  by  will,  on  the  one  hand,  (which  were  already 
peculiarly  favoured),  and  assurances  inter  vivos,  on  the 
other,  have  been  heightened  and  increased.    Thus,  seisin 
still  governs  the  conveyance  by  deed,  but  has  altogether 

(6)  Ante,  347.  (c)  Ante,  404,  n.  (k). 
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CHAPTER  V.  lost  its  influence  over  the  devise.  Rights  of  entry  are  now 
devisable^  but  are  not  otherwise  transferable.  Words  of 
inheritance  are  still  necessary  to  pass  the  fee  by  deed^  but 
words  of  restriction^  or  of  express  limitation  of  a  less  estate, 
are  necessary  to  prevent  the  fee  passing  by  devbe.  An 
indefinite  limitation  to  a  trustee  will  have  different  effects, 
under  the  same  circumstances,  according  as  the  limitation 
may  be  found  in  a  deed  or  in  a  will.  Leaseholds  for 
years  will  pass  by  a  devise  of  lands  in  general  terms,  al- 
though there  should  be  freeholds  to  satisfy  it,  but  will  not 
pass  by  deed  in  a  similar  case(tiQ.  A  conveyance  by 
deed  of  property,  however  valuable,  needs,  in  general,  no 
witness ;  but  the  bequest  of  even  a  trinket  requires  two. 
Appointments,  if  by  will,  must,  as  respects  execution  and 
attestation,  disregard  the  power  and  conform  to  the  act; 
if  by  deed,  they  must  conform  to  the  power  in  aU  re- 
spects. Witnesses  to  an  appointment  by  deed,  in  ex* 
ecution  of  a  power  requiring  witnesses,  must  be  com- 
petent ;  but  the  execution  of  a  power  by  will  \&  well 
attested  by  persons  who  cannot  be  examined  as  witnesses 
in  any  court  of  judicature.  A  general  disposition  by  will 
executes  vi  sua  general  powers ;  such  a  disposition  by  deed 
does  not  so  operate,  unless  it  would  otherwise  fail  of  effect. 
As  to  some  of  these  points,  modifications  of  the  law  with 
respect  to  deeds  may  liereafter  be  deemed  requisite,  in 
order  to  remove  the  technical  barrier  which  separates 
them  from  wills,  and  to  place  the  disposing  power  gene- 
rally on  the  same  broad  basis  of  intention. 
Astothetem-  Again,  the  statute  has  established  uniformity,  as 
tion  oler'dc*-"  regards  competency  to  make,  and  the  ceremony  of 
I^irituaUa?^.    making  a  will,  whether  of  real  or  of  personal  estate ; 

but  the  old  anomaly  remains  of  submitting  the  validity 
of  the  same  instrument,  considered,  not  merely  as  re- 

((/)  Shep.  Touch.  88.    But  see  Doe  v.  WiUiamM,  1  Hen.  Black.  25. 


diction  over  tes- 
tamenta; 
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spects  the  natural  distribution  of  property  into  move-  chaptbr  v. 
able  and  immoveable^  but  even  as  respects  the  artifi- 
cial distinction  between  certain  modifications  of  immove- 
able property — considered,  on  the  one  hand,  as  a  devise 
of  freehold  and  customary  estates,  and  on  the  other,  as  a 
testament  of  chattel-hold  estates — ^to  jurisdictions  so  op- 
posite in  their  origin,  constitution,  proceedings,  and  ob- 
jects,  as  the  spiritual  and  temporal  courts  (e).  The  same  —and  their 
positive  law,  is,  indeed,  now  propounded  to  both  jurbdio-  met 
tions ;  but  they  may  differ  widely  in  its  exposition ;  their 
conflicting  judgments,  on  points  equally  within  their  cog- 
nizance, would  be  of  equal  authority ;  and  between  tri- 
bunals, so  far  removed,  in  almost  every  sense,  from  each 
other,  a  compromise  might  prove  more  difficult  than 
between  the  sometimes  jarring,  but  not  essentially  dis- 
cordant elements  of  Westminster  Hall.    As  to  the  vali-  Conciumyeness 

m     t  i-r«i**i^^  of  probate,  aa  to 

dity  of  the  testamentary  act,  the  Ecclesiastical  Court,  personalty. 
though  bound  to  respect  the  provisions  of  the  positive 
law,  retains  its  ancient  jurisdiction,  and  probate,  there-^ 
fore,  is  still  conclusive  evidence  of  a  testament ;  while, 
in  the  temporal  courts,  a  devise,  though  contained  in 
the  same  writing,  and  attended  with  the  same  extrinsic 
circumstances,-  may  be  as  authoritatively  (if  not  so 
conclusively  (/ ) )  rejected.  As,  in  ordinary  cases,  pro- 
bate is  granted  without  any  other  evidence  of  a  com- 
pliance with  the  requisites  of  the  statute  than  appears 
upon  the  face  of  the  instrument  itself,  it  may  be  thought 
that  the  temporal  courts  should  now  require  the  very 
same  proof  of  due  executicHi  and  attestation,  whether  * 
the  quejtion  relate  to  real  or  to  personal  estate.  Indeed, 
as  the  legislature  has  conferred,  expressly  and  substan- 
tively, the  same  power  of  ultimate  volition  over  property 
of  every  kind,  without  any  distinct  reservation  of  the  pre- 
vious law,  it  may,  perhaps,  be  even  doubted  whether  the 

(<?)  Sec  8  Ad.  &  Ell.  53.  (/)  Ante,  238. 
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CHAPTER  V.     new  law  does  not  tacitly  supersede  the  old  jurisdiction 
over  testaments  (g) ;  but,  there  are  obvious  reasons,  inde- 
pendently of  those  afforded  by  the  statute  itself,  for  re- 
fusing seriously  to  entertain  such  a  doubt. 
Real  and  per-        Thus^  it  appears  that,  though  the  technical  distinctions 
dl^oined!  in      bctwcen  freehold  and  chattel  interests  in  land,  and,  indeed, 
dktionf ^""''    between  real  and  personal  estate  generally,  have  been 

gradually  disappearing  before  the  influence  of  increasing 
wealth,  and  of  a  wiser  policy,  (a  policy  approved  by  the 
legislature  in  the  statute  before  us),  no  attempt  has  been 
made  to  correct  that  diversity  of  jurisdiction  which  has 
long  formed  so  singular  a  feature  ofour  system,  and  which 
every  approximation  of  the  general  laws,  with  respect  to 
the  two  species  of  property,  renders  more  prominent. 
General  meriu  As  this  statutc,  abovc  the  rcst,  addresses  itself  to 
of  ^  "*^  *^  popular  notice,  its  merits  appear  to  have  been  canvassed 

with  even  more  than  professional  ardour.  When  admira- 
tion, as  of  some  extraordinary  boon,  on  the  one  hand,  and 
exaggerated  fears,  on  the  other,  shall  have  passed  away, 
the  judgment,  then  calmly  pronounced,  may  probably  be, 
that  so  far  as  the  statute  is  an  enabling,  and  not  a  regu- 
lating or  restraining  statute,  it  is  entitled  to  rank  among 
measures  of  public  utility.  From  the  extension  of  the 
disposing  power  over  real  estate,  rather  than  from  the 
ceremonies  imposed  .or  the  rules  of  construction  pro- 
pounded, must  flow  those  benefits  that  flow  as  valuable 
privileges  extended  to  all. 

Suggestions  as '      As  the  Statute  of  Wills  is  the  last  of  the  new  series, 

to  the  framing  .-,     .  j.  .  .i        ,  .       . 

of  wills.  SO  that  we  may  now  digress  without  occasioning  any  in- 

terruption, and  as  this  chapter  is  already  of  a  somewhat 
excursive  character,  the  reader  will  not,  perhaps,  deem 
altogether  out  of  place  the  following  discussion  on  a  sub- 
ject hitherto  but  slightly  considered  in  books — the  prac- 

0)  Ante,  348. 
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tical  exercise  of  that  testamentary  power  which  the  statute    chaptbr  y. 
has  so  largely  conferred. 

The  subjects,  modes,  and  objects  of  testamentary  dis-  The  impossihi- 

position,  which  present  themselves  to  the  mind  of  the  tbe  subiect  in 

.  its  whole  ex- 

experienced  practitioner,  are  so  numerous  and  various,  tent 
as  to  render  idle  any  attempt  beyond  that  of  submitting 
some  general  hints,  calculated  to  prevent  serious  miscar- 
riages under  circumstances  of  ordinary  occurrence.  How- 
ever inadequate  these,  or  any  other  instructions  may  be, 
to  meet  the  exigencies  of  particular  cases,  yet  the  mere 
mention  of  the  points  will  appear  not  without  its  use, 
in  awakening  attention  at  least,  when  it  is  considered 
that  the  wills  of  the  majority  of  testators  do  but  faintly 
express,  not  to  say  cloud  or  frustrate  the  intention,  from 
inadvertence,  on  the  part  of  themselves,  or  their  advisers, 
to  some,  and  those  among  the  most  prominent,  of  the 
topics  which  we  propose  to  notice  in  glancing  at  this  in- 
finite field.  If  we  should  succeed  only  in  guiding  the 
mind  of  the  framer  into  some  profitable  trains  of  thought, 
in  abating  his  self-confidence,  and  leading  him  to  consult 
approved  precedents — in  preventing,  to  any  extent,  the 
recurrence  of  fatal  errors  and  omissions,  whether  techni- 
cal or  popular — ^we  shall  have  effected  something  for  the 
peace  of  society,  the  credit  of  the  law,  and  the  character 
of  the  age,  which  all  suffer  from  the  loose  and  rude  docu- 
ments in  which  the  last  wishes  of  the  mass  of  mankind 
are  still  too  frequently  recorded. 

The  making  of  a  last  will  may  be  conveniently  con-  Proposed  du- 
sidered  with  reference — first,  to  the  general  arrangement  gubjicr  ° 
and  structure  of  the  instrument ;  secondly,  to  the  sub- 
jects of  disposition ;  thirdly,  to  the  objects ;  and  lastly, 
to  some  matters  not  easily  reducible  under  any  of  the 
three  preceding  heads. 

Attention  to  form  and  language  is,  of  course,  mate-  Ab  to  the  gene- 
rial  to  the  production  of  a  lucid  result — of  an  instrument  language  of  th« 

will 
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CHAPTBR  ▼. 


in  which  the  testator  may  at  once  discover  whether  his 
intentions  have  been  fairly  carried  out  or  not^  and  from 
which  those  who  are  to  take,  and  to  act  under  it,  may 
readily  ascertain  their  interests  and  their  duties.     Where 
the  dispositions  to  be  made  are  many  and  various,  the 
draft  should  not  be  commenced  without  a  well-digested 
plan.     The  want  of  correct  notions,  in  regard  even  to 
this  comparatively  mechanical  branch  of  the  subject,  is 
often  very  obvious  in  the  instructions  given  for  wills.     If 
short  minutes  sometimes  swell  into  a  voluminous  draft,  it 
yet  more  frequently  happens  that  instructions  of  great 
verbal  mass  and  complexity  may  be  resolved  into  a  few 
simple  gifts. 
Preamble  of  the      Precedents  of  all  ages  seem  to  shew,  that  infirmity  of 
tion  of  sanity,    body,  sauity  of  mind,  religious  hope,  burial  of  the 


^c.^'*'  ^    '    mains,  and    the   discharge  of  just    debts,   are  topics 

popularly  identified  with  the  solemn  testamentary  act. 
On  behalf  of  the  ancient  formulary,  as  regards  the  first 
and  second  of  these  topics,  nothing  can  be  ofiered  ;  the 
third  may  be  justified,  and  even  injoined,  by  the  station 
or  character  of  the  individual,  and  the  consequent  value 
of  the  testimony.  And  from  having  touched  on  the  two 
former,  we  may  take  occasion  to  urge  the  importance  of 
completing  testamentary  arrangements  while  physical  vi- 
gour co-operates  with  mental  power ;  and  to  remark,  that 
as  the  almost  unlimited  control  over  property  permitted 
by  the  laws  of  this  country,  extending  not  merely  to  the 
disinheriting  of  an  heir,  but  even  to  the  pauperising  of  a 
wife  and  children  (A),  naturally  tends,  though  otherwise 
full  of  political  wisdom  and  social  good,  to  the  indul- 

(A)  5  Ves.  444.    The  absolute  brought,   by  any  means,    under 

powerof  the  husband  over  his  own  equitable    cognizance,    with    the 

property  has  ihduced  courts  of  most  vigilant  jealousy.  SeeStitrgef 

equity  to  guard  the  wife's  right  v.  Ckampneys,  3  Jur.  840,  1096; 

to  a  provision  out  of   her  own  Sweet  on  Sep.  Est.  63. 
property,   when  that  property  is 
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gence  of  capricious  schemes  (i),  the  first  duty  of  every  chatter  v« 
testator  is  a  firm  resolve  agaiust  all  dispositions  sug- 
gested by  questionable  motives,  or  by  the  mere  wanton- 
ness of  power.  Something  more,  indeed,  is  requisite  to 
constitute  a  '^  sound  disposing  mind  "  than  bare  ability  to 
will.  As  to  the  fourth  topic,  the  funeral,  if  the  testator 
should  wish  to  give  any  special  direction  concerning  the 
place  or  mode  of  burial,  it  will  properly  take  prece- 
dence ;  but  the  vague  clauses  commonly  inserted  neither 
enlarge  nor  restrict  the  discretion  of  the  executors. 
Testators  are  not  unfrequently  anxious  to  explain  or  to 
justify  the  dispositions  which  they  make,  by  declarations 
as  to  their  circumstances,  sentiments,  or  views ;  but  it 
may  be  stated  as  a  rule,  not  to  be  departed  from  without 
very  cogent  family  or  other  reasons,  that  a  will  should 
be  strictly  a  disposing  instrument.  The  display  of  mo^ 
tives  and  feelings,  while  it  seldom  elucidates  or  satisfies, 
often  raises  questions  of  construction.  So,  the  immemo- 
rial clause  which  announces  an  intention  to  dispose  of 
'^  all  the  worldly  estate  wherewith  it  has  pleased  God 
to  bless  "  the  testator,  has  often  served  only  to  prelude 
partial  intestacy,  and  to  invite  litigation  (A).  With  re- 
spect to  debts,  since  the  testator  can  no  longer  sin  in  his 
grave  against  his  simple  contract  creditors,  he  should, 
unless  desirous  of  substituting,  for  the  liability  created  by 
law  (J),  a  specific  charge  upon  his  real  estate,  (of  which 
the  effect  is  explained  in  the  sequel  (m)  ),  be  wholly  silent. 
These  observations  dispose  of  the  common-places  which 
form  the  ordinary  preamble  of  an  inartificial  wilL 

We  proceed  to  give  some  general  directions  as  to  the  order  of  the 

(t)   See    Thelluum  v.    Wood-  T.  Talb.  157;  Doe  ^.  Allen,  Sl^. 

ford,  4  Ves.  227,  11  Ves.  112;  B.  497. 

Cadell  V.  Pdmer,  10  Bing.  140,  (/)  Ante,  322. 

7  Bligh's  Pari.  Rep.  N.  S.  200.  (m)  Post,  422;  vide  ante,  323. 

{k)  IbbetwH  V.  Becktoith,  Cas. 
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arrangement  of  the  really  operative  clauses.  In  most 
cases,  probably,  the  best  arrangement  will  be  to  dispose, 
first,  of  the  real  estate,  then  of  the  personal  estate  : — ^in 
disposing  of  the  real  estate,  to  begin  with  specific  devises, 
placing  the  more  simple  (as,  immediate  devises  in  fee) 
before  the  more  complex,  (as,  devises  for  life,  with  re- 
mainders), and  then  vnnding  up  with  a  general  residuary 
devise,  (of  which  the  sweeping  effect  has  abready  been 
explained  (n)  ) ; — ^in  disposing  of  the  personal  estate,  to 
pursue  a  somewhat  analogous  course,  by  commencing 
with  specific  bequests,  (as,  bequests  of  articles  of  plate, 
furniture,  or  other  efiects,)  then  proceeding  to  pecuniary 
legacies  and  annuities,  and  again  closing  with  a  general 
residuary  bequest.  This  plan  will  be  found  to  accord 
with  the  more  prevalent  schemes  of  disposition ;  though 
where,  as  very  generally  happens,  the  testator  intends  his 
residuary  real  and  residuary  personal  estate  to  follow  the 
same  destination,  in  either  a  converted  or  an  unconverted 
state,  both  may  be  blended  in  one  ultimate  gift  to  the 
objects,  or,  as  the  case  may  be,  to  trustees  for  sale  and 
conversion,  with  some  advantage  in  point  of  succinctness, 
but  not,  perhaps,  (especially  where  the  sale  and  manage- 
ment of  the  real  estate  demand  special  powers  and  pro- 
visions), without  some  sacrifice  of  perspicuity.  The  de- 
vise of  estates  vested  in  the  testator  as  mortgagee  or 
trustee  (which,  as  we  shall  presently  see,  it  is  rarely 
proper  to  include  in  the  general  devise)  may  follow. 
After  the  fi*amer  shall  have  thus  disposed  of  all  the  testa- 
tor's property — ascertaining  the  modes  in  which,  and  the 
persons  by  whom,  it  is  to  be  enjoyed — there  will  remain 
to  be  added  some  powers  and  provisions  of  a  general 
nature,  adapted  to  facilitate  the  execution  of  the  trusts 
and  purposes  of  the  will,  as,  powers  to  give  discharges 
for  monies  received  by  the  trustees  from  purchasers  and 

(n)  Ante,  391. 
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others,  to  supply  vacancies  in  the  trusteeship,  with  the    chap«r  ▼. 

usual  indemnification  of  trustees,  to  compound  debts, 

and  settle  the  testator's  affairs.     The  will  may  then  close  Appointment  of 

with  the  appointment  of  executors,  and  of  guardians  of  the 

testator's  infant  children,  if  any,  and  the  revocation  of  all 

other  testamentary  writings. 

As  a  general  rule,  all  that  relates  to  each  distinct  sub-  of  bringing  to- 
ject-matter  should  be  placed  in  juxta-position,  so  that,  relating  to  the 

i»       .         .  .•1  !•  •.•  same  subject. 

upon  refernng  to  any  particular  disposition,  we  may  see 
at  once  its  whole  bearing.  Thus,  if  real  estate  be  devised 
in  strict  settlement,  the  powers  of  leasing,  selling,  and  ex- 
changing, and  other  clauses  relating  to  that  estate  exclu- 
sively, should  be  consecutive,  and  not  interrupted  by,  or 
intermixed  with,  matter  relating  to  the  personal  estate ; 
and  the  like  order  should  be  observed  in  the  distribution 
of  the  details.  This  rule,  however,  must  be  understood 
with  some  qualification ;  for  confusion  is  often  the  result 
of  mixing  up  clauses  differing  in  form,  though  similar  in 
kind,  as  trusts  with  provisions ;  and  it  may,  therefore,  be 
advisable  where,  for  instance,  a  trust  for  infant  or  unborn 
children  occurs  in  a  series  of  trusts,  to  postpone  the  pro- 
visions for  maintenance  and  advancement,  till  the  con- 
clusion of  the  series.     Again,  although  it  is  desirable  that  ineligibility  or 

lA.  1  t  »      •       It*  1  referential 

each  gift  should  be  complete  m  itself,  yet  the  greater  ex-  clauses. 
pediency  of  avoiding  repetition  may  sometimes  suggest  the 
introduction  of  a  comprehensive  clause ;  as,  for  instance, 
limitations  by  one  general  clause  to  preserve  all  the  con- 
tingent remainders,  a  general  direction  that  all  the  life 
estates  shall  be  unimpeachable  of  waste,  or  that  all  the 
gifts  to  females  shall  be  for  their  separate  use,  or  general 
provisions  for  the  maintenance  and  advancement  of  all 
the  infant  legatees.  This  course  is  better  than  that  of 
referring  from  one  set  of  limitations  to  another ;  an  ex- 
pedient which  should,  if  possible,  be  avoided,  because 

VOL.  I.  E  E 


CHAPTER  V. 


Method  and 
conciseness  re- 
commended. 
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references  are  always  troublesome,  often  ambiguous,  and 
tend  to  load  fiiture  recitals  of  the  principal  gift  with  matter 
otherwise  extraneous.  It  is  not  meant,  however,  that 
where  long  trusts  have  been  declared  of  one  child's  share, 
the  process  must  be  repeated  as  to  the  shares  of  the  other 
children ;  or  that  where  property  is  to  be  devised  or  be- 
queathed to  the  uses,  or  upon  the  trusts  of  an  existing 
settlement,  the  contents  pf  that  settlement  must  be  trans- 
fused into  the  will ;  but  merely  that  references  are  to  be 
employed  in  these,  and  similar  cases  only. 

Under  this  head,  however,  we  can  hope  to  do  little 
more  than  inculcate  method,  and  its  best  auxiliary,  con- 
ciseness, which  together  conduce,  not  only  to  clearness  in 
expressing  the  testator's  intention,  but  to  its  perfect  de- 
velopement  by  the  draughtsman,  not  unfrequently  himself 
the  first  wanderer  in  the  labyrinth  of  his  own  verbosity. 
AdTintaga  of        As  the  framing  of  a  will  may  be  materially  assisted  by 
Idth^^^^Dmi  iome  knowledge  of  the  principles  which  must  govern  its 
^^^M.     construction,  we  may  usefully  subjoin  to  this  head  a  few 

1.  AetottMM*  general  propositions.  1.  Technical  words  are  understood 
w^^  ^  according  to  their  technical  import,  and  other  words  ac- 
cording to  their  natural  and  ordinary  import,  unless  a 
different  given  sense  be  affixed  by  the  testator  himself ; 
expressions  being  more  or  less  readily  diverted  firom  their 
primary  signification,  in  proportion  as  that  signification  is 

2.  As  to  roak-  morc  or  less  appropriate  and  determinate.  2.  The  prefer* 
^^A  iVthdr  *  able  construction  is  always  that  which  rejects  nothmg, 
actua  0  er.      ^jjajjges  nothing,  implies  nothing,  without  the  warrant  of 

irresistible  inference  arising  from  the  internal  evidenc  :  of 
the  will  itself;  but  which,  consistently  with  a  reasonable 
result,  causes  every  word  of  the  testator  (and  his  words 
alone)  to  speak  in  the  very  place  that  he  has  assigned  it. 

3.  As  to  the  ex-  3.  Though  words  may  (as  the  last  proposition  assumes") 

elusion  of  con-  .-ii  i-i-    i 

jecture.  be  rejected,  changed,  or  implied,  yet  this  can  never  be 
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done  upon  any  conjectural  reasonings  however  morally    chapter  ▼. 
cogent — the  sacredness  of  property  requiring  the  judge, 
not  only  to  ohserve  the  limits  of  legitimate  exposition, 
hut  ever  to  mark  them  more  and  more  strongly,  and  to 
repress  every  tendency,  in  himself  or  others,  to  pass  them. 

4.  Extrinsic  evidence,  as,  for  example,  evidence  of  the  4.  As  to  tbe  ad- 
state  of  the  testator's  property  or  connexions,  at  the  date  ^"rindo  evu 
of  the  will,  has  been  held  admissible  for  the  purpose  of   *°^" 
enabling  the  judge  to  read  the  will  with  the  same  know* 

ledge  of  contemporaneous  facts  which  the  maker  pos- 
sessed, and  so,  by  comparing  his  words  with  his  circum- 
stances, to  determine  whether  the  former  have  any,  and 
what  certain  application  to  the  latter ;  but  inadmissible 
for  the  purpose  of  displacing  or  supplying  words,  or  of 
wresting  words  from  their  natural  meaning ;  and  now 
that  wills  are  made  to  speak,  with  respect  to  the  subject- 
matter  of  the  devise  or  bequest,  as  if  executed  immediately 
before  the  testator's  death  (o),  it  must  be  considered  how 
far  the  old  doctrine,  as  to  the  admissibility,  and  the  bear- 
ing, of  parol  evidence,  is  affected  by  the  new  law  (p). 

5.  Rules  of  law,  (as  the  rule  in  Shelley's  case  (§')),  mtist  s.Astoroieaof 
be  applied  to  gifts  falling  within  their  range,  however  oTpoiicyJ" 
much  the  intention  may  consequently  suffer,  though,  by 
modifying  the  terms  of  the  disposition,  an  intention,  sub- 
stantially the  same,  might  have  been  effected ;   while 

rules  of  policy,  (as  the  rule  against  perpetuities  (r)),  can 
be  neither  contravened  nor  evaded.     6.  In  expounding  a  6.  As  to  the 
will,  decisions  upon  other  wills  are  to  be  consulted,  not  case-iearning. 
"^cis  glossaries,  in  which  a  sense  has  been  attached  to  par- 
ticular expressions,  occurring,  probably,  in  association 
with  a  different  scheme  or  a  different  context,  but  rather 

(o)  Ante,  384.  4  Ad.  &  Ell.  76. 

(p)  Ante,  386.  See,  as  to  pa-  (q)  Post^  Illustrations,  VI.  s.  1. 
rol  evidence,  Wigram  on  Extr.  Ev.  (r)  Post,  lUustrationSj  IV.; 
2nd  ed.  36  etseq,;  Doev,  Hoitam,      ante,  125. 
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CHAPTBK  ▼. 


7.  As  to  the 
process  of  ex- 
potition  geae- 
rally,  and  its 
difficulty. 


8.  As  to  the 

peculiar  faTour 
shewn  to  wills. 


for  the  sake  of  those  broad^  general^  and  constant  lights^ 
which  well-reasoned  judgments  shed  upon  construction ; 
not  to  shorten  the  process  of  exposition,  by  reducing 
it  to  a  comparison  of  terms,  but  to  guide  the  mind 
by  method,  and  to  inform  it  with  principles,  drawn  from 
the  legal  wisdom  of  centuries.  7.  As  almost  every  will, 
upon  which  any  question  arises,  is  marked  by  some 
peculiarity,  it  is  in  the  detection  of  differences,  and  in 
the  just  application  of  general  principles,  deduced  from 
authority,  to  the  ever-varying  modes  and  forms  of  voli- 
tion, that  the  science  of  exposition  consists — a  science 
demanding,  therefore,  powers  at  once  subtle  and  compre* 
hensive ;  so  that  Lord  Coke  might  well  affirm, ''  wills,  and 
the  construction  of  them,  do  more  perplex  a  man  than 
any  other  learning ;  and  to  make  a  certain  construction  of 
them,  this  excedit  jurisprudentis  artem  («)/*  8.  Though, 
from  the  difference  between  deeds  and  wUls,  in  regard 
to  their  structure,  inducements,  and  objects,  the  questions 
of  construction  which  arise  upon  them  are  also  commonly 
different,  yet  the  rules  to  be  applied  in  solving  those 
questions  are  the  same,  with  only  this  qualification,  that, 
in  the  few  instances  in  which  technical  expressions  are 
requisite  to  effect  the  intention  by  deed,  the  want  of  such 
formalities  is  excused  in  a  will  {()  ;  for,  were  the  indul- 
gence shewn  to  a  testator,  as  being  inops  consilii,  (though 
too  often  magnas  inter  opes  inops  (u)),  extended  further, 
intention,  ceasing  to  acknowledge  any  judicial  limits, 
would  merge  in  discretion  {x). 


(«)  2  Bulst.  130. 

{t)  ''More  scope  is  given  to 
the  intention  in  wills  than  in 
deeds,"  Per  Lord  Eldon,  19  Ves. 
359;  but  this  must  be  takeu  in 
connexion  with  the  previous  posi- 
tion, that  ^*  though  so  much  must 
be  expressed  as  imports  the  in- 


tention, it  is  not  required  to  be 
by  any  technical  expression,"  lb. 
Do  the  dicta,  rightly  understood, 
import  more  than  the  proposition 
in  the  text?  Vide  ante,  126, 
n.  (/*). 

(m)  Ante,  150. 

(d?)  Ante,  45. 
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11.  The  modes  of  dealing  with  different  subjects  of  pro-    chaftkr  v. 
perty,  the  state  in  which  they  are  to  be  enjoyed,  and  the  ^V;""^^^^^^' 
interests  to  be  taken,  are  at  once  so  multifarious  and  so  J?**"'*  **'^  f«- 

'  ffirence  to  the 

distinct,  where,  as  with  us,  property  is  divided  into  several  subject-matter. 
species,  and  nothing  bpunds  the  will  of  the  testator,  save 
the  rtile  against  perpetuities,  that,  while  it  would  be  vain 
to  treat  of  them  in  the  mass,  it  is  difficult  to  find  any 
principle  of  selection.  But  we  will  endeavour  to  give 
our  observations  some  definite  application,  and  at  the 
same  time  to  keep  them  within  due  limits,  by  adhering, 
for  the  most  part,  to  the  arrangement  already  indicated. 

1.  The  real  estate,  therefore,  is  first  to  be  considered ;  ^-  Real 

ESTATE. 

and  here  it  may  be  remarked,  that,  as  the  will  may  now 

opa-ate  on  all  after-aequired  real  estate (y),  general  devises 

of  real  estate,  in  contemplation  of  its  possible  acquisition, 

will  oflen  be  introduced,  where  the  dispositions  would 

before  have  been  confined  to  personal  estate.     The  pre-  Primary  in- 

Hminary  question,  and  a  most  important  one,  is,  whether  to  It.*" "  '  "^ 

the  testator  wishes  to  give  his  real  estate  to  the  objects  of 

his  bounty  in  the  shape  of  land  or  of  money  ; — ^if  as  land, 

the  next  question  will  be,  whether  they  are  to  take  the 

legal,  or  only  the  equitable  ownership ;  or,  in  other  words, 

whether  trustees  are  to  be  interposed  or  not,  for  the 

protection  of  infants,  married  women,  or  others ; — if  as 

money,  then  the  estate  must  be  subjected  to  a  trust  for 

sale,  since  it  is  only  by  the  process  of  conversion  {z)  that 

it  can  be  imbued  with  the  qualities  of  personalty. 

If  the  estate  would  probably  become  divisible  among  Real  estate, 
several  takers,  conversion  is  obviously  the  better  course,  ^  be  cwi?CTted 
especially  where,  from  the  nature  of  the  property,  an  un-  ^'  ^^^ 
divided  ownership  would  be  disadvantageous  to  all.     A 
devise  of,  for  instance,  an  hotel  or  a  brewery  anlong  an 
unascertained  class — as  among  all  the  children  and  issue 

(y)  Ante,  374.  (z)  Ante,  93. 
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CHAPTER  V.  of  A.  living  at  his  death  as  tenants  in  common  per 
stirpes — would,  in  many  cases,  he  virtually  a  gift  to 
the  Court  of  Chancery.  Yet,  as  testators  are  apt  to 
cling  fondly  to  the  notion  of  transmitting  their  landed 
possessions  in  kind,  even  though  destined  to  be  en- 
joyed by  a  plurality  of  objects,  such  ill-advised  dis- 
positions are  not  uncommon.  But  devises  of  land,  to 
be  held  as  such,  either  jointly  or  in  common,  should  be 
as  far  as  possible  avoided,  on  account  of  the  costly^ 
and  often  ruinous  results  of  a  partition  in  equity.  The 
reluctance  sometimes  manifested  to  permit  a  sale  may 
be  partly  overcome,  by  investing  the  trustees  vnth  a  dis- 
cretion to  postpone  the  sale  indefinitely,  so  that,  if  cir- 
cumstances should  render  it  expedient,  they  may  preserve 
the  land,  till  the  parties  beneficially  interested  shall  be 
competent  (supposing  them  not  to  be  so  at  the  testator's 
death)  to  make  their  election,  as,  if  uniting  in  them- 
selves the  whole  and  absolute  interest,  they  may  do,  to 
Effect  of  an  ab-  take  the  property  in  its  unconverted  state.   In  the  mean- 

solute  trust  for       .  ,  -j.      -n  a    xi.    -l        /»   •      •        i.     j- 

conversion.  time,  howcvcr,  it  Will,  as  respects  the  beneficiaries,  be  dis- 
posable and  transmissible  as  if  actually  turned  into  money^ 
for  none  of  them  would  be  competent,  as  against  the  rest^ 
to  affect  the  trust  for  sale  of  the  entirety,  nor  consequently 
to  change,  as  to  any  share,  the  quality  impressed  by  the 
will.  Though  the  creation  of  an  absolute  trust  for  sale 
operates,  without  more,  as  a  conversion,  it  is  usual  and 
proper  to  expressly  declare  that  the  land,  until  sold. 

Interim  man-    shall  be  deemed  money ;  taking  care  also  to  provide  for 

affcmenta 

the  letting  and  management,  and  for  the  destination  of  the 
rents,  which,  in  ordinary  cases,  should  be  made  payable, 
as  income,  to  the  intended  takers  of  the  interest  of  the 
money  to  arise  from  the  sale.  It  must  be  observed  that 
A  middle  ^^  absolute  trust  for  sale  attracts  the  legacy  duty,  whe-- 
^st'S.'"*^"       ther  the  estate  be  eventually  sold  or  not.     This  often 


RELATING  TO  REAL  PROPERTY.  423 

Airnishes  another  objection  to  such  a  trusty  and  suggests  chapter  v. 
the  plan  of  so  far  controlling  the  trust  for  sale  as  to  au- 
thorize the  trustees  to  allot  the  land  among  the  ob- 
jects {a) ;  or  the  plan  of  making  a  primary  ^ft  of  the  land 
itself  to  the  objects,  and  of  vesting  in  trustees,  a  power 
(i.  €.  an  option)  to  sell,  and,  perhaps,  also  a  power  to 
make  partition  among  the  objects.  But  these  plans  not 
only  require  more  machinery,  but  appear  open  to  ob- 
jection, as  leaving  the  rights  of  the  claimants  unfixed, 
confiding  too  much  to  the  discretion  of  trustees,  and  not 
certainly  protecting  the  estate,  either  from  the  payment 
of  the  duty,  or  from  the  greater  evil  of  a  partition  suit. 

It  may  be  useful,  especially  virhere  the  testator  holds  Trusts  and 
under  titles  peculiarly  circumstanced,  or  virhere  local  ca-  should  give 
pabilities  may  recommend  a  building  scheme,  or  where  tion; 
purchasers  may  require  time  for  payment  of  their  money, 
to  give  ample  discretion  as  to  the  mode  and  the  terms  of 

sale.    The  question  has  been  agitated,  but  not  yet  sub ^how  far  they 

mitted  for  decision,  how  far  the  ordinary,  trusts  and  powers  TonditioMr* 
to  sell,  warrant  special  conditions ;  and  certainly  trustees^ 
who  have  the  means  of  shewing  a  clear  marketable  title, 
should  be  cautious  in  ofiering  for  sale  something  of  less 
v^lue  (6).  The  substantial  question  in  all  such  cases 
must  be,  whether  the  trustee  has  fairly  submitted  the 
property  to  public  competition. 

If  conversion  should  not  enter  intp  the    testator's  of deyiaing  real 

estate  in  specie. ' 

views,  then  he  may  be  supposed  to  contemplate  the 
gift  of  interests  co-extensive  with  his  own,  either  ab* 
solute  or  defeasible,  or  the  creation  of  life  interests,  or 
other  partial  intereats,  with  gifts  over  by  way  of  re- 
mainder. Where  the  whole  interest  is  intended  to  be  Dievses,  abso- 
given  absolutely,  there  is  now  little  danger  of  miscar- 

(«)  Attamey 'General  y.  Mangles,  5  Mec.  &  W,  120,  3  Jurist,  981. 

(b)  Vide  post,  Vol.  2,  n.  (191). 
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CIIAPTBR  V. 


5! 


Devises,  de- 
feasible; 


— on  a  dying 
without  issue. 


Devises  in 
strict  settle- 
ment. 


Of  devises  in 
fee-tail,  as  com- 
pared with  de- 
vises in  fee- 
simple. 


riage^  since^  if  the  gift  ascertain  the  subject^  the  testator's 
entire  property  in  it  will  pas8>  unless  restrictive  words  be 
introduced.  But  where  the  gift  is  intended  to  be  defea- 
sible^ by  means  of  an  executory  devise,  care  must  of  course 
be  taken  that  the  event,  on  which  the  executory  limitation 
depends,  is  not  too  remote  (c).  On  the  other  hand,  it  must 
be  recollected  that  devises  over,  on  a  dying  without  leaving 
issue,  or  without  issue,  or  on  failure  of  issue,  will  now  ge* 
nerally  take  effect  in  the  event,  and  only  in  the  events  of 
there  being  no  issue  living  at  the  death  of  the  given  in* 
dividual  {d) ;  so  that,  if  the  devise  over  be  designed  to  take 
effect  on  failure  of  issue  at  any  time,  it  should  be  preceded 
by  proper  limitations  in  tail. 

This  introduces  the  subject  of  entails  ;  on  which,  how* 
ever,  it  is  not  necessary  to  enlarge  in  this  place,  since 
devises  in  strict  settlement  occur,  for  the  most  part, 
only  in  the  wills  of  large-acred  proprietors,  drawn  with 
professional  skill.  Sometimes,  however,  even  the  small 
yeoman  is  vain  enough  to  desire  that  his  cottage  and  crojfl 
may  go  "  in  areshipe  for  ever  (g) ; "  and  then,  perhaps,  it 
might  be  as  well  that  his  vanity  should  be  suffered  to  fall 
into  the  mistake,  running  through  the  wills  of  such  tes- 
tators, of  using  expressions  which  give  an  estate  tail  to 
the  first  taker  (/),  and  which  consequently  enable  him  to 
sell  the  fee,  were  it  not  that  hosts  of  conflicting  cases  rise 
up  against  the  prevalence  of  such  vulgar  errors  in  law. 

As  entails  are  now  barrable  with  facility  and  econo- 
my (g),  there  is  less  reason  than  formerly  for  preferring 
a  devise  in  fee  to  a  devise  in  tail,  and  particularly  a 
limitation  among  many  as  tenants  in  common  in  fee, 
with  cross  executory  devises,  to   take   effect  on   death 


(c)  Post,  Illlistrations,  IV. 

(d)  Ante,  384. 

{e)  Doe  d.  Chattaway  v.  Smith, 


5  Maul.  &S.  126. 
(/)  Post,  lUustrations,  VI.  s.  1 
(^)  Ante,  154. 


RELATING  TO  REAL  PROPERTY. 


425 


without    leaving    issne,   (or,  what  is    better,  on  death    chapter  y. 
under  twenty-one,  without  leaving  issue),  to  a  limitation 
in  tail,  with  cross  remainders  in  tail ;  though,  in  general, 
the  fee-sitnple  devise  is  still  to  be  preferred. 

Where  a  freehold  estate  of  inheritance  is  to  be  strictly  or  strict  »et- 

,  .  tleflieots,  by 

settled,  two  plans  present  themselves — that  of  devismg  way  of  legal 

, ,  ,  limitation,  as 

at  once  to  the  objects,  or  to  uses  in  their  favour,  so  as  to  compared  with 

strict  settle^ 

confer  legal  estates ;  and  that  of  vesting  the  legal  fee  in  menta,  by  way 
trustees,  and  so  creating  trusts  only  in  favour  of  the  ob-  ^ 
jects*  According  to  the  former,  or  the  legal  plan,  trus- 
tees are  interposed  to  preserve  contingent  remainders ; 
and  the  imposition  of  pecuniary  burthens  upon  the 
land,  annual  or  in  gross,  is  effected  by  limiting  legal 
rent-charges,  with  legal  powers  of  distress  and  entry, 
and  legal  terms  of  years,  upon  proper  trusts,  and  sub- 
ject to  provisoes  for  cesser ;  the  power  of  leasing,  at 
least,  is  given  to  the  takers  under  the  limitations :  while 
the  latter,  or  the  equitable  plan  is  more  simple  and  suc- 
cinct, for  the  whole  legal  ownership  being  lodged  in 
the  trustees,  all  the  interests  and  powers  take  effect 
as  trusts  in  equity,  to  be  clothed  and  fed  by  means 
of  future  conveyances.  Nevertheless,  where  the  estate 
is  freehold  of  inheritance,  the  former  plan  is  generally 
preferred,  because  that  plan  at  once  invests  the  intended 
beneficiaries  with  legal  rights  and  remedies,  and  lessens 
the  control  of  the  trustees.     But  where  the  estate  is  —in  the  case  of 

leaseholds  and 

leasehold  for  years,  or  even  leasehold  for  lives  or  copy-  copyholds. 
hold,  it  may  be  necessary  or  convenient  to  make  the  set- 
tlement by  way  of  trust;  though,  as  to  leaseholds  for 

f 

years,  it  should  be  remembered  that  they  may  be  limited 
over  at  law  by  way  of  executory  bequest,  and  are,  there- 
fore, more  manageable  by  will  than  by  deed  (A).  Here  we  Executory 

•  ,.  trusts  de- 

must  enter  a  protest  against  all  executory  trusts  (t) —  nounced. 

(A)  Ante,  123.  (t)  Ante,  85. 
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CHAPTBR  V.    those  half-concocted  schemes  of  settlement,  which  the  tes-* 

tator  cannot  or  will  not  himself  work  out,  but  bequeaths, 

in  all  their  crudity  and  obscurity,  to  the  astuteness  and 

Of  giving         diligence  of  counsel  and  iudfres.     If  the  estate  be  consi* 

powers  to  ap-  *-*  . 

point  jointure!   dcrablc,  it  is  usual  to  insert  powers  enabling  the  tenants 

and  portions.  ''  ,     ,  ,    . 

for  life  to  provide,  under  proper  restrictions,  jointures 
for  their  wives,  and  portions  for  their  daughters  and 
younger  sons ;  and  in  giving  such  powers  to  tenants  for 
life  in  remainder,  care  should  be  taken  that  an  appoint* 
ment,  executed  before  the  life  estate  falls,  or  would,  if 
subsisting,  have  fallen  into  possession,  may  be  e£fectual 
on  the  eventual  failure  of  the  prior  limitations  (A;). 
What  powers  \  Whenever  real  estate  is  withdrawn,  by  the  limitations 
shonid  be'   ^'  <^f  the  will,  from  immediate  alienation,  the  insertion  of 

ijdequate  powers  of  leasing,  adapted  to  the  probable,  as 
^ell  as  the  actual,  exigencies  of  the  property,  with  refer- 
ence, not  only  to  ordinary  occupation,  but  to  building, 
ymining,  and  other  extraordinary  operations,  also  powers 
of  selling,  exchanging,  enfranchising  copyholds,  and 
making  partition,  demands  particular  attention,  as  the 
numerous  private  acts  of  parliament,  obtained  every  ses- 
sion, at  a  great  expense,  to  supply  the  want  of  such 

« 

powers,  abundantly  prove, 
PrecauUons  to        Another  point  of  equal  moment  is,  if  the  estate  be 

be  taken  when     ,  ,  « 

the  esute  is      incumbered,  either  in  the  testator's  lifetime,  or  by  the 
under  contract   wiU  itsclf,  or  be  Under  contract  for  sale,  exchange,  or 

partition,  to  provide  the  means  of  discharging  the  incum- 
brance, or  of  performing  the  contract,  without  resorting 
to  a  court  of  equity.  Mortgages  in  fee,  with  power  of 
sale,  are  now  very  common,  and  this  case  has  sometimes 
occurred — the  owner  of  an  estate,  incumbered  with  such  a 
mortgage,  devises  it  in  strict  settlement,  and  dies ;  after  l^s 
death,  the  mortgagee  sells  under  the  power,  but  cannot 

(k)  Post,  Vol.  II.,  n.  (54). 
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safely  dispose  of  the  surplus^  (which,  by  construction  of  chapter  v. 
equity^  would  be  applicable  to  the  purchase  of  land,  to  be 
settled  to  the  uses  of  the  will,)  there  being  no  hand  autho- 
rized to  receive  it*  This,  perhaps,  might  and  ought  to  be 
guarded  against  by  declaring  in  the  mortgage  itself,  that, 
as  between  the  mortgagor  and  mortgagee,  and  their  re- 
spective sequels  in  right,  the  receipt  of  the  executors  or 
administrators  of  the  mortgagor  shall  discharge  the  mort- 
gagee. 

2.  We  now  proceed  to  notice  a  few  points  relating  to  2.  Personal 
the  testamentary  disposition  of  personal  estate.  Specific  specific  be- 
legacies,  which  entitle  the  legatees  to  the  delivery  of  the  ^"*'^' 
very  subjects  of  property  bequeathed,  as  distinguished  by 
the  testator  himself  from  the  general  mass  of  his  per- 
sonalty, naturally  claim  precedence.  Specific  legacies 
and  general  legacies,  particularly  of  stock,  debts,  and 
other  subjects  of  that  nature  (/),  are  often  confounded ; 
though,  notwithstanding  a  recent  enactment  (m),  it  is 
very  important  that  the  distinction,  and  its  consequences, 
should  be  clearly  understood.  The  subjects  of  specific 
bequests  are  either  chattels  real,  as  leaseholds  for  years, 
or  chattels  personal,  as  articles  of  furniture,  plate,  stock, 
or  even  money,  if  it  be  identified.  But  as  all  the  per- 
sonal estate  devolves  primarily  on  the  executor,  the  spe- 
cific legatee  cannot  take  possession  of^  or  make  a  legal 
title  to,  the  subject  of  the  bequest,  without  the  assent  of 
the  executor,  while  the  executor  may,  notwithstanding 
the  specific  bequest,  sell  for  the  satisfaction  of  demands 
against  his  testator*s  assets,  and  give  a  good  title  to  the 
purchaser,  without  the  concurrence  of  the  specific  legatee. 
In  framing  such  bequests,  the  points  to  be  chiefly  attended  — ]J^»*  po|j*» 
to  are,  so  to  describe  the  subject  as  that  it  may  be  certainly  »« framing  the 

'^  '    bequest; 

(0  Roffers  V.  Clarke,   1  C.  P.      Jurist,  284. 
Coop.   376;    Kampf  v.  JonUy  2  (m)  Ante,  385. 

Keen,  756;  Davies  v.  Morgan,  3 
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CHAPTER  V. 


— of  moveable 
efiecU,  be- 
queathed, as 
heir- looms,  or 
otherwise,  to 
consecutive 
takers; 


— 'uggestlons 
as  to  such 
bequests. 


demanded  in  specie^  and^  if  such  be  the  intention,  as  that^ 
notwithstanding  the  shifting  applicability  of  the  words 
under  the  new  law  (n)y  no  other  subject  than  that  to  which 
the  description  applies  at  the  date  of  the  will  may  pass. 

Moveable  effects  are  often  destined  to  be  enjoyed  as 
heirlooms,  (in  other  words,  to  accompany  real  estate, 
limited  in  strict  settlement,  so  &r  as  personal  estate  can 
be  made  to  pursue  the  same  course  of  devolution),  or  to 
be  enjoyed  for  life,  with  an  absolute  gift  over.     In  these 
cases,  trustees  are  generally  interposed;  but  ordinarily 
the  bequest  may  be  direct  to  the  objects,  who  are  neces- 
sarily to  have  the  actual  custody  of  the  effects,  and  even 
when  a  trust  is  created,  the  trustees  should  be  exonerated 
from  the  duty  of  looking  after  property  of  this  nature. 
An  inventory  should,  of  course,  be  directed.     The  enjoy- 
ment should,  in  the  case  of  heir*looms,  be  annexed  to 
the  mansion-house,  and  may,  in  other  cases,  require  to  be 
placed  under  restrictions  adapted  to  render  it  strictly 
local  and  personal.     Where  the  scope  of  the  bequest  may 
give  rise  to  questions,  as  in  the  case  of  a  bequest  of 
leasehold  effects  generally,  (which  is  so  far  in  the  nature 
of  a  specific  bequest  that  the  legatee  may  claim  the  very 
effects,  of  the  given  species,  belonging  to  the  testator  at 
his  death),  it  may  be  useful  to  empower  the  executor  to 
decide  such  questions,  or  to  submit  them  to  the  decision 
of  counsel ;  for  it  is  not  possible  to  fix,  with  absolute  pre- 
cision, the  limits  of  this  class  of  bequests,  which  often 
tease  the  judge  with  minute  particulars,  fit  rather  for 
the  consideration  of  a  broker.     Thus,  in  a  recent  case, 
the  court  was  called  upon  to  decide  whether  a  certain 
bequest  comprised  a  gold  pencil-case,  tooth-pick  case, 
lip-salve  box,  and  eye-glass  (o).     So,  where  moveables 
are  to  be  divided  among  several  legatees,  the  division 
should  generally  be  left  to  the  discretion  of  the  executor. 


{n)  Ante,  385. 


(p)  WillU  V.  Curtok,  1  Beav.  189. 
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In  the  selection^  too,  of  subjects  for  specific  bequests,  chapter  v. 
especially  if  enjoyment  in  succession  be  contemplated, 
more  respect  should  be  paid  to  convenience,  congruity, 
and  durability,  than  is.  common  with  testators,  who  are 
apt  to  subject  the  useful  and  the  ornamental,  the  per-* 
manent  and  the  perishable — ^works  of  vertu  and  brewing 
utensils,  tankards  and  liquors — to  one  string  of  con- 
secutive trusts.  Such  an  indiscriminate  bequest  may 
oblige  the  trustees  or  executors  to  apply  to  the  Court  of 
Chancery  for  directions  as  to  the  disposal  of  many  articles, 
either  unfit  or  impossible  to  be  preserved. 

As  to  pecuniary  legacies,  which  come  next  for  consi-  Pecuniary 
deration,  they  include,  of  course,  not  only  bequests  of  *^"** 
money,  but  bequests  of  value,  as  a  mourning  ring  of  the 
value  of  five  guineas,  to  be  purchased  out  of  the  general 
personal  estate.  On  the  other  hand,  they  must  be  dis- 
tinguished from  pecuniary  charges  on  the  real  estate, 
which  pro  tanto  are  devises.     Where  the  legacy  is  Qf  a  -K>f  gross 

,         .  r  X*  A.1^      J.*         '    r  J.     >um8; — what 

gross  sum,  the  time  of  vestmg,  the  time  of  payment,  poiutB  to  be  re- 
and,  if  interest  be  given,  the  rate  of  interest,  and  the  f^gthVtf^t: 
period  of  its  commencement,  should  be  accurately  fixed* 
Under  a  simple  bequest,  the  legacy  will  vest  (or,   in  suspense  of 

'--  .         vesting,  and 

other  words,  form  part  of  the  legatee  s  property,  which  ftitonty  of 
he  may  dispose  of  or  transmit)  immediately  on  the  tes-  tinguished. 
tator's  death,  and  be  payable  at  the  end,  or,  in  the  exe~^ 
'tutor's  discretion,  before  the  end  of  a  year  from  the  tes- 
tator's death ;  nor  will  the  express  postponement  of  the 
payment  prevent  the  vesting,  so  that  if  it  be  intended  that 
a  legacy  shall  not  be  paid  unless  the  legatee  attain  a  given 
age,  words  must  be  used  to  render  the  gift  itself  con- 
tingent, sind  not  merely  the  payment  future.    Where  the  infant  legatees, 
legatee  is  an  inlant,  and  the  intention  is  that  the  legacy 
shall  vest  and  be  set  apart,  provision  should  be  made 
for  its   investment,  and  for  the  application  of  the  in- 
come, or  the  executor  should  be  authorized  to  pay  the 
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CHAPTER  V.    legacy  to  the  parent  or  guardian  of  the  infeuit ; — ^if  the 
Fenaieiegm*     legatee  be  a  female^  it  should  be  considered  whether  she 

is  to  hare  the  separate  use,  and  that  whether  of  the 

capital,  or  of  the  life*income  only,  with  a  testamentary 

_of  annual      powcr  of  dispositiou  oYcr  the  capital.     With  respect 

^jntstoVre-  to  anuual  sums,  as  life  annuities,  bequeathed  out  of  the 

ragthe'i^uMt  personal  estate,  the  only  points  which  need  be  noticed 

here,  are  the  fixing  of  the  commencement  of  the  annuity, 
and  the  times  of  payment,  the  precaution  of  expressing 
whether  a  proportion  up  to  the  determination  of  the  aur 
nuity  is  to  be  paid  or  not  {p),  and  the  appropriation  of  a 
sufficient  stock-fund,  or  other  fund,  for  answering  the  pay- 
Peconiary  meut.  With  rcspcct  to  pecuniary  charges  on  land,  we  may 
miMtate.       observe,  that  where  real  estate  is  intended  to  be  primar 

rily  or  exclusively  charged,  the  intention  should  be  clearly 
expressed,  so  as  to  exclude  the  question  which  often 
arises,  whether  the  gift  is  not  the  gift  merely  of  a  general 
legacy,  with  an  auxiliary  charge  upon  land;  and  that 
where  real  estate  is  intended  to  be  charged,  in  aid  only 
of  the  personal  estate,  (which  is  the  ordinary  effect  of 
simply  bequeadiing  a  gross  or  an  annual  sum,  and  of 
charging  it  upon  the  real  estate),  inaccuracy  in  regard  to 
the  periods  of  vesting  and  payment  may  produce  different 
results,  as  to  the  primary  and  the  secondary  ftind,  the 
rules  being  different  {q). 
General  reiidue  Wc  havc  uow  reached  a  morc  important  branch  of  the 
oTthe^peno      present  head — the  residuary  clause,  which  (and  real  and 

personal  estate  now  stand,  in  this  respect,  assimilated  (r)) 
disposes  of  whatever  subjects  and  interests  the  previous  be- 
quests have  left  untouched  or  unexhausted,  and  may  even- 
tually absorb  all  that  those  bequests  in  terms  comprise* 
Here  again,  supposing  the  residue  to  be  bequeathed,  not 
absolutely  in  possession,  but  for  a  particular  interest,  with 

{p)  Ante,  338.     (s^)  1  Hop.  Leg.  3rd  ed.  553.     (r)  Ante,  391  - 
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limitations  over,  we  are  to  inquire  in  the  outset^  whether    chaptir  v. 

the  property  is  to  be  enjoyed  in  the  very  shape  in  which 

it  may  be  found  at  the  testator's  deaths  or  whether  it  is  to 

undergo  conversion  and  re-investment^  and,  if  so,  to  what 

extents    If  it  be  wished  that  the  mixed  mass  of  residue  ^bequeathed 

should  be  enjoyed  by  consecutive  takers  in  its  actual  state, 

then  the  short  course  is  to  bequeath  it,  simply  and  directly, 

to  the  objects,  for,  in  that  state,  it  would  be  almost  un* 

manageable  in  the  hands  of  trustees.    But  such  is  not  or^ 

dinarily  the  intention.    On  the  other  hand,  immediate  and  — «abjectedtoft 

indiscriminate  conversion  is  equally  unsuited  to  the  views  uustfor^JoL 

of  most,  and  would  be  ruinous  to  the  property,  of  many  ^  ™*^°  * 

testators*    Some  middle  course  must,  therefore,  be  found  —to  a  qaaiified 

_  trust  for  con- 

— ^it  consists  m  bequeatmng  the  residue  to  trustees,  upon  venioa. 
trust  to  convert  generally,  to  invest  the  net  proceeds  in 
the  funds,  or  on  real  securities,  and  to  pay  the  income  of 
the  investment  to  the  first  taker,  with  such  ulterior  trusts 
as  the  intention  may  require ;  then  let  the  general  and 
peremptory  trust  for  conversion,  be  controlled  by  a  dis^ 
cretionary  power,  enabling  the  trustees  to  defer  the  con« 
version  indefinitely,  (either  extending  this  discretionary 
power  to  the  whole  residue,  or  confining  it  to  investments 
of  a  given  description,  or  excluding  from  the  power  per^ 
8onal  securities,  and  wasting  subjects  or  interests),  with 
a  direction  to  apply  the  whole  actual  income  of  the  un- 
converted residue,  accruing  due  after  the  death  of  the 
testator,  according  to  the  trusts  before  declared  of  the 
income  of  the  fund  when  realised  and  invested. 

The  intention,  in  most  cases,  is,  that  the  interest,  though  As  to  the  in- 

-  -  ^_  ^  A  1  M     come  of  the  un- 

at  the  rate  of  5/.  per  cent,  per  annum,  of  loans  on  mort-  converted  re- 
gage,  the  dividends,  though  exceeding  that  rate,  of  shares  ILpeTOanent 
in  public  companies,  and  the  actual  proceeds  of  other  in-  >nv««tmenta ; 
vestments,  not  being  of  a  perishable  nature,  should  be 
treated  as  income ;  and  the  courts  adopt  that  view,  in  the 
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•—wasting  in- 
terests; 


— reversionary 
and  contingent 
interests. 


The  case  of  a 
great  dealer  in 
annuities,  re- 
versions, &c. 


Conversion  of 
residue  into 
land,  to  be  set- 
tled to  uses  in 
strict  settle- 
ment 


First  year's  in- 
come of  residue. 


Importance  of 


absence  of  an  express  direction  to  convert  (s) ;  but^  in  order 
that  trustees  may  be  enabled  to  act  with  confidence^  the 
testator  should  be  explicit  upon  these  points.  He  may  en- 
tertain a  different  intention  as  to  long  annuities^  leaseholds 
for  short  terms^  and  other  similar  investments^  yielding  a 
large,  because  determinable  income.  On  the  other  hand, 
the  residue  may  include  reversionary  and  contingent  in- 
terests, to  be  rendered  productive  of  present  income  only 
by  sale.  Thus,  the  brief  excessive  return  of  some  invest- 
ments may  require  to  be  husbanded ;  the  deferred  fruit  of 
others,  to  be  anticipated.  It  must  be  obvious,  therefore, 
that  when  the  residue  of  a  great  capitalist,  whose  money 
is  much  afloat  on  speculative  investments, — on  shares,  life 
annuities,  reversions, — ^is  put  into  settlement,  most  em- 
barrassing questions  may  arise,  unless  the  testator  him- 
self should  draw  the  line  clearly  between  corpus  and 
income,  or  lodge  in  the  trustees,  or  elsewhere,  some 
adequate  discretion.  A  case  peculiarly  complex  some- 
times occurs,  when  the  destination  of  the  residue  is  the 
purchase  of  land,  to  be  settled  to  uses  in  strict  settle- 
ment, for  here  a  loosely  drawn  will  may  leave  it  doubt- 
ful, first,  whether  the  objects  are  to  receive  any  income 
before  the  fund  has  reached  its  final  state,  and,  secondly, 
if  any,  what  amount  of  income.  Even  when  no  other 
difficulty  exists,  it  is  often  a  question  what  should  be 
done  with  the  income  of  the  first  year,  which,  as  being 
the  period  presumed  by  law  to  be  requisite  for  winding 
up  the  affairs,  may  be  called  the  executor's  year.  In 
almost  all  cases,  the  immediate  taker  should  be  let  into 
the  receipt  of  income  from  the  teirtator's  death, — of  the 
whole  proceeds,  or  of  some  definite,  or  easily  definable 
portion.     This  topic  has  been  pressed,  because,  while  the 

(s)  See  Douglas  v.  Congreve,  1  Keen,  410;    Pickering  v.  Pickering^ 
3  Jar.  743. 
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decided  cases — the  rigour  of  the  standard  there  resorted  to    qhaftbr  ▼. 
for  measuring  the  income  of  tenants  for  life,  and  the  still  ^^^^^7  fi^a- 

"  mg  the  resi- 

harder  equity  there  dealt  out  to  trustees  (t),  lapsing  into  ^^^  ci»«»e- 
well-intentioned  and  even  well-calculated  deviations  from 
arbitrary  rules — ^prove  its  importance,  they  have  hitherto 
exerted  little  influence  on  the  structure  of  residuary 
clauses. 

III.  From  the  ffeneral  disposition  of  the  property  we  Astoteiumen- 
proceed  to  the  particular  interests  to  be  impressed  upon  it  tions,  with  ra- 
in favour  of  the  different  objects.     But  in  order  to  reduce  objects, 
this  head  within  moderate  and  therefore  useful  limits,  we 
will  suppose  the  testator  to  be  a  family  man,  and  confine 
our  remarks  to  those  objects  who  have  just  or  natural 
claims  upon  his  honesty  or  bounty — his  creditors,  wife, 
and  children. 

With  respect  to  creditors,  the  law,  by  subjecting  the  Crediton; 
real  estate  of  every  deceased  owner  to  his  simple  contract 
debts,  has  deprived  a  charge  of  debts  upon  the  realty  of  .^shargv  of 
nearly  all  the  merit  which  it  arrogated  in  more  fejidal   ^    ' 
times.     Yet  even  now  such  a  charge  is  not  without  its 
effect  (u).    But  in  order  to  render  it  really  available,  it  — tmsts  and 
should  assume  the  form  of  a  trust  or  power  to  raise  Sebtsr    "^^ 
money  by  sale  or  mortgage,    and    the  purchaser  or 
mortgagee  should  be  exonerated  from  all  responsibility 
as  regards  the  necessity  or  propriety  of  executing  the 
trust  or  power,  or  of  executing  it  to  the  proposed  extent. 
The  limitation  of  a  long  term  of  years,  upon  trusts  for 
raising  the  requisite  amount  by  sale  or  mortgage,  is  some- 
times adopted ;  but  a  power,  extending  to  the  fee,  seems 
preferable,  as  it  is  adapted  to  call  into  existence  whatever 
quantity  or  kind  of  interest  circumstances  may  requure,  and 

(0  See,  particularly.  Dimes  v.  Seott,  4  Ruas.  195. 

(u)  Ante,  323. 

VOL.  I.  F  F 
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Wife'i  provi- 
sion— ^wbat 
poiDt9  to  be 
considered. 


that  only  if,  and  as  it  may  be  wanted ; — ^an  observation 
which  applies  also  to  other  cases.  We  may  add  that 
when  a  term  is  created  for  raising  money,  the  testator 
should  not  authorize  a  sale,  for  it  can  never  be  intended 
that  the  estate  (especially  an  old  family  estate  strictly 
entailed)  ^should  be  sold  for  a  term  of  one  hundred  or  five 
hundred  years  for  raising  a  widow's  jointure  or  younger 
child's  portion ;  yet,  under  the  ordinary  trusts,  this  may 
occur,  and,  indeed,  actually  has  occurred. 

The  modes  of  providing  for  a  wife  are  various.     The 

means  of  equipping  a  suitable  establishment,  and  of  meet^ 

ing  immediate  exigencies,  as  well  as  the  means  of  future 

sustenance,  and  that  whether  during  life,  or  only  during 

widowhood,  and  whether  with  or  without  the  charge  of 

maintaining  and  educating  children,  are  all  points  to  be 

—consumable  1  Considered.     To  bequeath  to  the  wife  the  consumable 

gac^forcurr^nt I  household  storcs  (cxclusive,  perhaps,  of  wines)  absolutely, 

expenses;        }  ^^  ^  pecuniary  legacy,  payable  immediately,  for  current 

—fu)miture,&c.  I  expenses,  is  usual,  and  in  most  cases  expedient.     As  to 

the  furniture,  plate,  and  other  comparatively  durable 
articles,  if  these  should  not  also  be  given  to  the  wife  ab- 
solutely, she  may  be  allowed  to  have  the  use,  during  life 
or  widowhood,  of  the  whole,  or  to  have  the  selection, 
either  for  such  limited  use,  or  as  her  absolute  property, 
of  articles  to  a  given  amount  in  value ;  and  if  the  use 
only  be  given,  it  must  be  considered  whether,  on  the  de- 
termination of  her  interest,   the  property   shall   go   in 
specie  to  the  children,  or  fall  into  the  general  residue, 
either  subject,  or  not  subject,  to  a  power  in  the  wife  of 
—provision  by   testamentary  distribution.     The  future  support  of  the 
orotheiwise,  '  wifo  may  bc  provided  for  by  means  of  a  life  annuity, 
widowhood.       which  may  either  be  absolute,  or  be  determinable  or 


ducible  on  marriage ;  or  by  means  of  a  life  interest  in  a 
definite  fund,  or  in  the  whole,  or  some  share  of  the  resi- 
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duary  estate^  which  provision  also  may  be  either  absolute    chapter  ▼. 
or  be  determinable  on  marriage,  with  or  without,  in  the 
latter  event,  some  substitute  provision ;  or  by  the  bequest 
of  a  capital  sum,  or  by  permitting  her  to  participate, 
equally  or  unequally,  with  the  children,  in  the  corpus  of 
the  residuary  estate.     The  views  of  most  testators,  having 
a  wife  and  children,  point  to  a  provision  for  the  wife  in 
the  shape  of  income  only,  of  which  the  amount,  where 
the  support  and  education  of  children  are  thrown  upon 
her,  may  be  adjusted  with  reference  to  that  charge.     If 
the  provision  made  for  her  be  not  determinable  on  mar- 
riage, it  may  be  proper  to  place  it,  as  far  as  possible, 
beyond  the  control  of  a  future  husband.     Whatever  may 
be  the  species  of  the  wife's  provision,  it  should  be  con- 
sidered whether  such  provision  is  to  be  taken  in  addition 
to,  or  in  satisfaction  of  any  provision  aliunde,  to  which 
she  may  be  entitled  by  settlement  or  by  law.    Sometimes,  Maintenance  of 
the  testator  is  desirous  that  his  household  establishment  ubUahmentfor 
should  be  maintained,  without  alteration,  for  a  certain 
period  after  his  death,  at  the  expense  of  his  general  per- 
sona] estate,  for  the  benefit  of  his  wife  and  family,  and 
such  an  intention  may  slightly  modify  the  provision  sug- 
gested as  proper  to  be  made  for  the  wife. 

In  attempting  a  discussion  of  the  various  modes  in  children; 
which  a  testator  may  dispose  of  his  property  among 
children,  we  should  merely  lose  ourselves  in  endless 
speculations.  Some  general  remarks  must  suffice.  The 
design  is,  either  to  give  absolute  interests,  or  to  make  a 
settlement  more  or  less  strict.  We  will  take  the  case  of  —when  taking 
a  general  residue,  to  be  converted  and  divided  between  dae  distribut- 

ivelv  * 

sons  and  daughters,  either  immediately,  or  on  the  death 

or  marriage  of  the  wife.     The  shares  of  sons  are  com lont'  «harei; 

monly  vested  in  them  absolutely  at  twenty-one,  or  at 
twenty-one  or  marriage,  or  at  twenty-one  or  on  death 

ff2 
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CHAPTER  ▼,    under  that  age  leaving  issue,  according  to  the  fancy  of 

the  testator/  with  provisions  for  maintenance  and  ad- 

— daogiitere'      vaucement  during  minority.     But  as  to  daughters^  it  is 

sh&rcs  * 

the  common  and  natural  wish  of  a  parent,  that  their 
shares  should  be  at  least  withdrawn  from  marital  inter- 
ference, if  not  strictly  settled  on  them  and  their  issue ; 
though,  in  pursuing  this  object  imadvisedly,  the  testator 
is  apt  to  push  his  jealousy  of  a,  perhaps  future  unknovni, 
— poinu  to  be    husbaud  beyond  the  limits  of  prudence  and  policy.     A 
HtSing  daugh-  judicious  Settlement  upon  the  daughter  and  her  future 
ares,      fj^jjjjjy — g^^jj^  q^  settlement  as,  while  it  protects  her  pecu- 
niary interests  from  the  consequences  of  an  improvident 
or  unfortunate  union,  and  from  the  sometimes  not  less 
ruinous  results  of  a  future  ill-digested  deed,  yet  leaves 
her  still  the  means  of  purchasing  (if  we  may  use  a  term 
so  mercenary)  an  advantageous  establishment  in  life — 
may  almost  be  said  to  double  the  value  of  her  portion. 
Ineligibility  of       Somctimcs    the    tcstator    confides    to    trustees    the 
trSstlea  to  set-  powcr  (x)  of  Settling  the  fortune  of  a  daughter  on  mar- 
portionl  ^*"     riage ;  but  an  expedient  so  invidious,  so  precarious,  and 

so  liable  to  abuse,  is  seldom  admissible,  even  though  the 
discretion  be  confined  to  selected  individuals  of  known 
A  specific  plan  prudeucc.  Two  plaus  of  settlement  present  themselves, 
«uggcst*Sr*  the  one  expressly  contemplating,  the  other  not  so  con- 
templating, the  issue  of  the  daughter.  According  to  the 
first  plan,  the  trusts  (after  the  usual  trust  for  investment) 
will  be  for  the  daughter's  separate  use  for  life,  with  the 
usual  clause  against  anticipation,  and  then  for  her  chil- 
dren or  more  remote  issue,  or  any  of  them,  as  she  shall 
by  deed  or  will  appoint,  and  in  default  of  appointment, 
for  her  children  equally,  with  the  usual  cross  limitations 
between  them,  and  if  no  child  should  acquire  a  vested 
interest,  then  for  such  persons  as  she  shall  by  will  ap- 

(x)  Laing  t.  Laingy  3  Jurist,  1119. 
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point,  (the  power  being  confined  to  an  appointment  by|  chapter  v. 
will,  in  order  to  prevent  an  irrevocable  appointment  at  * 
the  instance  of  the  husband\  and  in  default  of  appoint- 
ment, either  for  her  next  of  kin,  or,  by  way  of  cross  limit- 
ation, for  the  testator's  other  children.  According  to  the  Another  plan. 
second  plan,  the  capital  of  the  fund  is  placed  at  the 
daughter's  absolute  disposal  by  will,  and  the  trusts  in 
favour  of  her  children  and  issue  are  either  omitted  or 
postponed  to  her  testamentary  power.  In  either  case,  it 
may  be  expedient  that  the  daughter  should,  with  a  view 
to  her  better  advancement  in  marriage,  be  empowered 
by  deed,  as  well  as  by  will,  to  appoint  a  life  interest  in 
favour  of  a  husband  surviving  her,  and  unless  her  portion 
be  of  small  amount,  to  appoint,  in  the  event  of  marriage, 
or,  without  regard  to  that  event,  part  of  the  capital.  If 
the  daughter  should  happen  to  be  a  minor,  a  provision 
for  maintenance  should  of  course  be  added.  As  the 
clause  against  anticipation  will  not  prevent  the  daughter, 
before  marriage  or  during  widowhood,  from  disposing  of 
her  life  interest  (y),  the  trust  may  be,  but  ordinarily  is 
not,  subjected  to  a  clause  of  cesser,  or  to  a  gift  over,  on 
alienation  during  discoverture. 

So,  cesser,  or  a  gift  over,  or  (what  is  virtually  a  gift  of  providing 
over)  a  discretionary  power  in  trustees  of  diverting  the  o7imblcii!f.*** 
income  into  a  new  channel,  has,  in  modern  practice,  been 
treated  as  the  only  species  of  protection  which  the  law  of 
this  country  permits  a  father  to  extend,  when  desirous 
of  securing  a  pecuniary  provision  for  his  weak  or  pro- 
fligate child,  not  being  a  married  daughter  (5?).  The 
anomalous  case  of  a  woman  under  coverture,  with  income 
settled  to  her  separate  use,  and  subjected  to  an  express 
restriction  on  anticipation,  is  supposed  to  furnish  the 
single  exception  to  the  rule,  that  a  continuing  interest — 

(y)  Post,  Illustrations^  V.  (r)  Post,  Illustrations,  I.;  Id.  V. 
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cjiAPTRR  ▼.  an  interest  which  the  object  is  destined  under  all  circum- 
stances to  enjoy — ^is  necessarily  an  alienable  interest. 
But  the  position  that  a  strictly  personal  trusty  even  for 
the  maintenance  and  support^  in  some  given  mode^  of  a 
male  or  an  unmarried  female^  can  no  longer  be  directly 
created  by  any  form  of  words,  though  every  other  modi- 
fication of  interest,  within  the  line  of  perpetuity,  is  tole- 
rated, must  not  be  admitted  without  hesitation  (a). 
Schemes  for  Tcstators  who,  in  their  lifetime,  have  advanced  child- 

dSrtributiwi,  *    ren  disproportionately,  or  who,  by  their  wills,  instead  of 

where  children     .■■_  •         .i     •  a      *    t  »  ^jj»a  •■■_    » 

have  been  par-  throwmg  their  property  mto  one  common  fund,  distribute 
tiaiiy  advanced,  j^  -^  ^p^^j^  ^^^^^  ^j^^  children,  somctimcs,  from  a  laud- 
able anxiety  to  carry  out  the  maxim  that  ^*  equality  is 
equity,"  impose  a  difficult  duty  upon  their  trustees,  and 
embarrass  the  titles  to  their  estates,  by  directing  accounts 
and  valuations,  with  a  view  to  equalization,  but  with- 
out furnishing  any  accurate  data.  If  a  parent  intends 
that  advances  shall  be  brought  into  hotchpot,  he  should 
be  carefiil  to  keep  correct  entries ;  and  if  desirous  of  re- 
conciling a  fair  division  with  the  preservation  of  his  real 
estates,  as  land,  he  should  fix  the  value,  or  specify  the 
mode  of  ascertaining  it.  The  object  of  continuing  the 
estates  in  the  family  may  require  only  that  rights  of  pre- 
emption, on  specified  terms,  and  to  be  exercised  within  a 
limited  time,  should  be  given  to  one  or  more  of  the  child- 
ren. Simplicity  and  certainty  in  testamentary  arrange- 
ments, especially  family  arrangements,  cannot  be  too 
strongly  recommended.  While  favouritism,  always  a 
weakness,  if  not  a  vice,  is  injustice  to  some,  compli- 
cation is  an  injury  to  all.  And  with  respect  to  partial 
provisions  for  children,  made  in  the  testator's  lifetime, 
but  subsequently  to  the  will,  we  may  add  that,  in  order 
to  exclude  the  perplexing  questions  which  often  arise 

(fl)  See  Twopenny  v.  Peyton,  4  Jurist,  456;  but  see  8now<ieH  v. 
Dales,  6  Sim.  524. 
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upon  the  effect  of  advancements,  in  adeeming  or  satis-     chapter  v. 

fying  the  testamentary  provision  {b),  testators   should, 

after  advancing  a  child  in  marriage  or  otherwise,  remake 

their  wills,  with  reference  to  the  change  of  circumstances, 

which  may  require  the  previous  provision  to  be  omitted 

or  reduced  in  amount,  or  perhaps  subjected  to  the  trusts 

of  some  previous  settlement  of  the  advanced  portion. 

IV.  The  concluding  head  of  miscellaneous  suggestions  a>  to  some 

miscellaneous 

might  be  extended  indefinitely,   but  we  have  already  matters. 
been  too  difiuse. 

Thus  pages  might  be  filled  with  the  mere  enumeration  Errors  of  ex- 
of  miscarriages  arising  from  the  use  of  vulgar,  or  the  ''^°°' 
abuse  of  learned  phraseology.     But  as  it  may  be  hoped  —probably  on 

the  decrease  * 

that  the  prudence  and  intelligence  by  which  wealth  is  ac- 
quired are  rapidly  extending  their  influence  to  the  last 
dispositions  of  the  owner,  and  that  the  judicature  will  be 
less  and  less  occupied  with  mere  questions  of  construction, 
arising  out  of  ill-drawn  testamentary  instruments,  we 
shall  not  attempt  to  catalogue  the  errors  which  have  so 
often  given  to  property  a  direction  totally  at  variance 
with  the  intention. 
We  may,  however,  usefiilly  instance  (among  errors  of  ^lome  of  the 

.1  iii\  i*i-**j^*       most  common 

the  verbal  class)  a  very  common  source  of  ambiguity  in  errors  indicated. 
the  use   of  the  words  "  survivors,"  '*  surviving,"  "  then 
living,"    and  similar  expressions,  without    ascertaining 
the  period  or  event  to  which  the  words  are  intended  to 
apply  (c).     Among  errors,  referable  less  to  verbal  inac- 

(b)  See  Davys  y.  Boucher,  3  453,  Id.  1142,  (affirmed  bj  the 
You.  &  C.  397;  Pym  v.  Loekyer,  Lord  C.  on  appeal,  4  Bee.  1839); 
3  Jurist,  864.  Murray  v.  Sampson,  3  Jurist,  359; 

(c)  Cromek  v.  Lumb,  3  Tou.  &  Archer  t.   Jejon,   8    Sim.   446; 
C.565;  Ex parie nuHter,ld.  610;  Tawney  ▼.  Ward,  I  Beav.  563. 
TFordworth  t.    Wood,  3   Jurist, 
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curacy^  than  to  ignorance  of  legal  rules,  the  most  pro* 
minent  is  one  to  which  we  have  already  alladed — that 
of  devising  real  estate^  intended  to  be  strictly  entailed, 
in  terms  which  enable  the  first  taker  to  alien  the  fee  at 
pleasure  (d).    We  may  also  notice  the  failure  to  discrimi- 
nate between  gifts  to  children  (e),  (and  of  course  gifts  to 
grandchildren,  brothers,  sisters,  nephews,  nieces,   &c«, 
fall  equally  within  this  remark),  as  a  class  and  gifts  to 
children  nominatim  or  individually,  (the  effect  of  the 
two  modes,  particularly  with  reference  to  the  doctrine  of 
lapse,  being  very  different  (/)), — ^between  vesting  in 
possession,  and  vesting  in  point  of  interest — ^between 
vesting,   subject  to  be  divested,  and  mere  suspense  or 
contingency  (g) ;  also  the  failure  to  mark,  accurately  and 
distinctly,  the  periods  of  vesting  (A),  and  of  payment,  ob- 
serving, however,  that,  in  regard  to  vesting,  the  point  is 
rather  to  avoid  expressions  which  would  suspend  the 
vesting,  contrary  to  the  intention,  than  to  clog  the  gift 
with  express  vesting  clauses  (e),  which  sometimes  elabo- 
rately raise  a  doubt,  where  otherwise  the  gift  would  cer- 
tainly have  vested  by  the  tacit  operation  of  law ;  and  the 
failure  to  confine  gifts  in  favour  of  classes  (k),  as  children 
or  grandchildren,  and,  indeed,  testamentary  dispositions 
generally,  within  the  limits  of  the  rule  as  to  perpetuity  (/). 
One  of  the  most  important,  perhaps,  of  the  points  not 


V 


(d)  Harvey  y.  Harvey,  3  Jurist, 
949;  Eyre  ▼.  Martden,  4  Mjl. 
&C.  231. 

(«)  Ante,  119;  and  see  SmUh 
V.  Parr,  3  You.  &  C.  328;  Pearce 
Y,  EdmeadeSf  Id.  246;  Butler  y, 
Lowe,  3  Jurist,  1143;  Scott  t. 
Earl  of  Scarborough,  1  Beav.  154; 
Barber  Y.  Barber,  3  M.  &  C.  688; 
Shuttleworth  y.  Greaves,  4  Id.  35. 

(/)  Ante,  406. 


(g)  Bing  y.  Hardwick,  4  Jiir. 
242. 

(A)  Chqfera  v.  JbeU,  3  Jur. 
577;  Vivian  y.  MUU,  1  Beav. 
315. 

(%)  Ring  t.  HardwicJt,  4  Jar. 
242. 

(k)  Doe  V.  Ward,  I  Per.  &  D. 
568;  Cromek  y.  Lumb,  3  You.  & 
C.  565. 

(I)  Post,  Illustrations,  IV. 
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yet  noticed^  is  the  investment  of  trust  money.  The  chapter  v. 
testator  should  seriously  consider  whether  he  will  confine 
the  investment  to  the  puhlic  fiinds^  and  to  any  and  what 
.particular  denomination  of  stock,  (as  permanent  three  per 
cent,  stock),  or  give  an  option  to  invest,  either  in  the  funds 
or  on  government  securities  generally,  or  on  real  securities, 
and,  if  on  real  securities,  then  on  estates  of  what  tenure, 
as  freehold  only,  or  either  freehold,  copyhold,  or  lease- 
hold, and  where  situate,  as  in  England  and  Wales  only, 
or  in  England,  Wales,  or  Ireland,— Ireland  requiring  for 

its  exclusion,  express  words  (m).     Unless  a  fixed  invest with  power  to 

ment  he  contemplated,  the  usual  power  of  transposing  ^t  ^  ^^^' 
the  investment  should  be  given ;  and  it  must  be  consi- 
dered under  what  restrictions,  in  regard  to  the  consent 
of  interested  parties  or  otherwise,  the  investment  is  to 
be  originally  made  or  afterwards  varied.  In  deciding 
upon  these  matters,  the  testator  should  weigh  the  dis- 
advantages of  a  permanent  funded  investment,  with  the 
chance  of  loss  from  depreciation,  at  the  termination  of  the 
trust,  without  the  means  of  realising  an  advance  in  the 
interval,  against  the  risk  of  a  discretionary  power ;— of 
bad  securities,  and  of  such  changes  in  the  state  of  the 
investment  as  consult  less  the  benefit  of  the  fund,  than 
the  interest  or  convenience  of  trustees  or  of  tenants  for 
life ;  and  where  the  intended  beneficiaries,  (being  females, 
infants,  or  imbeciles),  cannot  be  expected  to  exert  an 
efificient  superintendence;  that  circumstance  should  also  be 
thrown  into  the  scale.  Sometimes  a  testator,  from  having 
been  much  in  the  foreign  stock  and  share  market,  has 
contracted  a  taste  for  the  things  there  dealt  in,  which  he 
is  anxious  to  transmit  and  difiuse ;  and  sometimes,  from 
family  or  friendly  motives,  the  testator  may  wish  advances 
to  be  made  on  personal  securities — ^in  either  case,  the 
trustees  should  be  specially  empowered  and  indemnified. 

(m)  4  &  5  Wffl.  4,  c.  29. 
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If  the  testator  have  infant  children,  he  would  probably 
wish  to  appoint  his  wife  sole  guardian,  during  widow- 
hood at  least,  and  on  her  death  or  marriage,  to  commit 
the  guardianship  to  the  same  persons  whom  he  appoints 
trustees  and  executors.  The  prudent  selection  of  trus- 
tees and  executors,  on  which  the  success  of  the  whole 
testamentary  scheme  may  virtually  depend,  is  of  the  last 
importance.  Here  the  true  qualifications  are  comprised 
in  par  negotUs  neque  supra ;  the  choice  should  generally 
£EdI  on  plain,  prudent,  diligent  men  of  business,  whose 
habits  and  understandings  are  level  to  the  duties  of  the 
office,  rather  than  on  the  witty,  the  learned,  or  the  great. 
It  has  happened  that  chancellors  and  judges  have  been 
named,  because  the  testator  was  once  the  friend  or  play- 
mate of  those  high  personages,  and  would  wish  the  world 
to  know  it — ^it  has  also  happened  that  his  former  asso- 
ciates have  disclaimed  the  appointment,  and  thus  created 
a  blank  in  the  will,  only  to  be  supplied,  perhaps^  by  the 
court  over  which  they  presided  (n).  The  testator — where, 
at  least,  the  duties  are  likely  to  become  onerous — should 
ascertain  from  the  selected  individuals  (communicating 
to  them  the  contents,  or  the  general  effect  of  the  in- 
tended will)  whether  they  are  willing  to  officiate  or  not, 
and  should  consider  whether  they  ought,  in  justice  or 
policy,  to  receive  any  and  what  remuneration  for  their 
time  and  trouble  (o) ;  and  where  accounts  are  to  be  set- 

(n)  This  occurred  more  than     Mr.  Butler  had  certified  the  prao- 
once  in  the  instance  of  Lord  Eldon;      tice  of  conveyancers  to  be  in  fayour 


whose  northern  friends  sought  to 
involye  him  in  colliery  manage- 
ment. On  the  first  occasion,  his 
Lordship  declined  to  execute  a 
deed  of  disclaimer,  (intimating 
upon  the  draft  a  doubt,  grounded 
on  Butler's  and  Baker't  case,  3 
Co.  R.  26,  whether  an  estate  of 
freehold  could  be  so  disclaimed),  till 


of  such  deeds;  (and  see  Townson  y. 

Tickell,3Biim.&A.3l;  NicloiOHT. 
JTordauforth,  2Swanst.365;  B^ 
6ttfY.  Crook,  2Seott,  128);  at  tlie 
same  time  questioning  the  sound- 
ness of  Crewe  T.Dieken,  4  Yes.  97, 
(as  to  which,  see  2  Swanst.  371). 
(o)  See  JrUlis  t.  KibbU,  I 
Beav.  559. 
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tled^  books-debts  collected^  or  estates  managed^  whether  chapter  v. 
the  employment  of  receivers  and  agents  should  not  be 
expressly  authorized  (  p).  The  eligibility  of  a  wife^  son,  or 
other  relation  to  the  fiduciary  office,  must  depend  upon 
the  circumstances  of  the  particular  case ;  but  the  wife's 
fimcticHis  should  generally  be  restricted  to  widowhood. 
It  is  notjilways  the  intention  that  the  executors  and 
trustees  shall  be  the  same  persons;  the  testator  may 
wish  that  the  duties  of  the  executorship  should  be  dis- 
charged by  a  particular  member  or  friend  of  the  family, 
and  that  the  fund,  when  realised  and  brought  home, 
but  not  before,  should  be  invested  in  the  names  of 
severaLtiustees,  including,  perhaps,  the  executor  among 
the  number.     If  the  testator  should  contemplate  the  —with  power  to 

,<.•..  .  ^  i       .  continae  testa- 

carrying  on,  by  his  trustees  or  executors,  of  any  business  tor's  trade. 
in  which  he  may  be  engaged — ^always  a  difficult  and  one- 
rous task — ^he  should  be  liberal  in  regard  to  discretion 
and  indemnification.     Where  confidence  can  be  reposed 
in  the  widow,  or  in  an  adult  son,  it  may  be  advisable  to 
commit  the  conduct  of  the  business  to  such  hands,  with- 
out the  interference,  or  subject  only  to  the  optional  in- 
spection and  control  of  trustees.     Care  should  be  taken 
not  to  select  persons  whose  duties  and  interests  may  con- 
flict, as  creditors,  partners,  or  co-tenants  of  the  testator ; 
and  if  it  be  wished  that  a  trustee  should  have  rights  not 
regularly  consistent  with  his  office,  as  that  a  trustee  for 
sale  should  be  at  liberty  to  buy,  special  provision  should 
be  made.     The  number  of  trustees  is  matter  of  discretion, 
but  it  is  rarely  advisable  to  have  more  than  three.     Pro-  Provision  for 
vision  should  always  be  made  for  supplying  vacancies  in  mmL^  m  th© 
the  trusteeship;  otherwise,  jtjaaj_  become^  necessaiy. to  ^'^^^  *P' 
institute  a  suit  {q).     The  framing  of  this  provision,  so  as 
to^nsure  its  ready  applicability  to  every  probable  state  of 

(/))  Hopkmton  7.  Roe^  1  Beav.         {q)  Vide  post,  Illustrations^  III. 
180.  s.  1. 
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Of  directing 
the  trust  fund 
to  be  brought 
into  court  for 
safe  custody. 


circumstances^  is  most  material,  and  is>  perhaps,  a  point 
in  conveyancing  yet  to  be  achieved  (r) ;  but  here  we  have 
space  only  to  remark,  that  it  seems  better  to  give  the 
power,  as  a  last  resource,  to  the  executors  or  adminis- 
trators for  the  time  being  of  the  testator,  than  to  the 
executors  or  administrators  of  a  deceased  trustee,  inas- 
much as  the  personal  representatives  of  the  testator  would 
probably  stand  in  some  kind  of  relationship  to  the  trust 
affairs,  while  the  personal  representatives  of  the  trustee 
may,  except  in  point  of  law,  be  utter  strangers ;  and  that 
in  giving  the  power  to  executors  or  administrators,  the 
words  ''or  either  or  any  of  them '^  should  be  added,  since 
it  has  been  objected  that  otherwise  a  valid  appointment 
cannot  be  made  without  the  concurrence  of  all  or  both 
of  the  executors  or  administrators,  whether  acting  or  re- 
fusing and  renouncing  (s). 

The  dangers  inseparable  from  the  investment  of  a  fund  in 
private  trustees,  however  cautiously  selected,  (for  the  pro- 
perty may  eventually  devolve  upon  an  executor  of  an  exe- 
cutor of  a  surviving  trustee,  or  even  upon  a  creditor  taking 
out  administration),  has  suggested  to  some  testators  the  ex- 
pedient of  directing  a  bill  to  be  filed  in  order  that  the  fund 
may  be  brought  into  court  for  safe  custody ;  and  certainly 
the  flagrant  breaches  of  trust  so  frequently  committed 
may  justify  even  that  extreme  of  caution ;  which,  however, 
is  admissible  only  where  the  affairs  are  in  a  simple  state. 


(r)  Vide  post,  Vol.  2,  n.  (60). 

(«)  The  same  point  may  arise  upon 
powers  of  leasing,  of  selling  and  ex- 
changing, and  other  powers,  which, 
even  in  strict  settlements,  by  deed, 
of  real  estate,  are  now,  in  order  to 
avoid  the  inconvenience  resulting 
from  the  devolution  of  the  power 
upon  an  incapacitated  heir,  usually 
given  to  the  "executors  or  admin- 
istrators," of  the  surviving  trustee. 


It  remains  to  be  seen  whether 
the  courts  will  treat  the  power  as 
given  to  the  person  or  persons  who, 
for  the  time  being,  may  nominally 
fill  a  certain  office,  or,  more  largely, 
as  given  to  the  person  or  persons 
who,  for  the  time  being,  would  be 
competent  to  execute  the  power  if 
it  were  connected  with  the  ordinary 
duties  of  the  office. 
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and  where  a  fixed  inyestment  in  three  per  cent,  stock  cbapter  y. 
(the  court  stock)  is  not  deemed  ineligible.  Independ- 
ently of  express  authority  to  file  a  bill^  the  rigorous  ex- 
action, in  some  recent  cases  (t),  from  trustees  and  execu- 
tors of  an  adherence  to  those  rules  by  which  equity 
guides  itself  in  the  administration  of  assets,  and  which 
can  be  thoroughly  understood  only  within  its  immediate 
pale,  while,  on  the  other  hand,  equity  is  slow  to  refuse 
them  their  costs  when  they  ask  its  advice  or  indemnity, 
has  a  tendency  to  promote  the  institution  of  suits,  solely 
for  their  protection — suits,  which  the  same  judicature 
first  provokes  by  its  severity,  and  then  encourages  by  its 
lenity  (u) ;  both  qualities  conspiring  to  render  equity, 
not  only  the  ultimate  (x)  and  occasional,  but  the  primary 
and  universal  trustee. 

Testators  who  assume  to  dispose  of  property  not  their  OfinflieUag 
own,  giving  equivalent  or  more  valuable  benefits  to  its  niiy. 
owner,  or  who  intend  their  bounty  to  be  accepted  in  satis- 
faction of  rights  or  claims,  (whether  inconsistent  with 
the  dispositions  of  the  will  or  otherwise),  should  not  ful- 
minate forfeiture  generally,  but  specifically  enjoin  the  re- 
quisite acts  to  be  done,  within  a  limited  time,  for  giving 
effect  to  the  will,  and  affix  the  penalty  of  non-compliance, 
in  the  shape  of  a  clause  of  cesser,  or  of  a  gift  over.  So, 
conditions  against  marriage,  (sometimes  confined  to  an 
individual,  sometimes  proscribing  a  whole  race  (jy) ),  or 


(t)  Dimes  t,  Seoit^  4  Buss. 
195;  KnatMull  y.  Feamhead,  3 
Mjl.  &  C.  122;  Yide  1  BeaY.  550. 

(«)  "  It  is  to  be  regretted  that 
the  jorisdictiou  of  the  court  can- 
not be  exercised  at  a  less  expense, 
but  when  we  so  frequently  see 
suits  instituted  against  executors, 
after  a  considerable  lapse  of  time, 
and  find  them  held  personally  re- 


sponsible for  acts  done  by  them 
in  mistake,  but  with  the  most 
honest  intentions,  the  necessity  of 
giYing  them  CYcry  opportunity  of 
exonerating  themselYes  by  passing 
their  accounts  in  this  court  i?  ob- 
Yious."  Per  Lord  LangdaUy  in 
Low  Y.  Carter^  1  BeaY.  426. 

(ar)  Ante,  90. 

(y)  Perryn  y.  Lyon,  9  East, 
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cHAFTKR  V.  dgainst  intercourse  with  relatives  or  friends  («),  obnoxious 
to  the  testator,  and  other  prohibitions  of  the  like  nature, 
commonly  amount,  from  their  vagueness  and  generality, 
to  mere  maledictions ;  nor  is  it  often  desirable  that  they 
should  be  legally  effectual. 
Of  bespeaking  a  Auothcr  popular  conccit,  and  the  last  which  we  shall 
preutioD  of  the  uoticc,  is  that  of  bcspcaking  a  liberal,  or  of  deprecating  a 

rigid  interpretation  of  the  will.  Such  expressions,  being 
themselves  interpreted,  point  of  course  to  a  construction 
of  the  will  not  warranted  by  the  words.  In  defence, 
however,  of  the  notion — a  notion  originating  probably 
in  some  superstitious  respect  for  the  departed — that 
ultimate  volition  is  of  force  to  suspend  all  the  rules 
of  construction,  and,  by  its  own  magic,  to  inform  with 
sense  and  consistency  every  testamentary  paper,  may  be 
quoted  the  language  of  the  legislature  (a),  as  well  as  of 
the  judicature.  On  the  judicature,  indeed,  from  disre- 
gard to  the  universality  of  the  rules  of  construction  (ft), 
this  notion  has  long  exercised  a  vague,  variable,  and  un- 
of  referring  wholcsomc  influence.  Other  testators,  more  rationally, 
tiie  decision  of  Tcfer,  or  ^vc  the  trustees  an  option  of  referring,  all  ques- 
cer.  "    tions  to  the  decision  of  some  legal  functionary,  as  the 

attorney  or  solicitor  general  for  the  time  being ;  but  the 
person  filling  the  given  office  may  be  the  taiost  incompe- 
tent of  all  judges,  or  may  decline  the  reference ;  nor  is  it 
found  that  the  opinions  of  a  private  tribunal,  withdrawn 
from  general  comment,  and  unimpressed  with  the  sense 
of  public  duty,  are  often  accepted  by  the  suitor  as  the 
decrees  of  justice.  The  obvious  substitute  for  these,  and 
for  all  similar  devices,  is  a  well-conceived  and  well-ex- 
pressed will.     The  duty  of  leaving  such  a  will  is  one  of 

170;   and  see  WiUis  y.  Hiseox,  (z)   See  the  will   of  the  late 

('« begotten  of  a  European  woman,  Duchees  of  St.  Albans. 

and  not  of  a  black  or  mulatto  "),  (a)  21  Hen.  8,  c.  4,  (Preamble). 

4  Mjl.  &  C.  197.  (b}  Ante,  420. 
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almost  universal  obligation.  That  duty  fulfilled^  the 
smallest  amount  of  bounty  bears  its  just  value;  neg- 
lected^ the  largest  may  be  pregnant  with  disappointment^ 
dissension,  and  ruin. 


After  this  digression^  we  revert  to  the  principal  subject  Conciiiuoa. 
of  the  present  chapter — ^the  new  statute  law  relating  to 
real  property — only  to  dismiss  it  with  some  general  re- 
marks. In  attempting  to  grasp  a  larger  mass  of  enacts 
ments  than  the  legislature  ever  before  produced  within 
so  short  a  space,  we  have,  for  the  most  part,  directed  our 
attention  to  broad  and  important  features.  To  have  ex« 
amined  the  acts  more  in  detail — ^to  have  shewn,  if  that 
were  possible,  the  precise  application  and  effect  of  their 
various  provisions — would  not  have  been  consistent  with 
the  limits  of  this  work ;  if,  indeed,  the  observations  al- 
ready hazarded  do  not  sometimes  transgress  those  limits. 
Though  these  measures  must  be  regarded  as  the  produc- 
tions of  individual  efforts,  exerted  on  isolated  subjects, 
with  different  degrees  of  success,^  rather  than  as  the  work 
of  many  minds  co-operating  in  a  general  revision  of  the 
law  of  real  property,  yet  the  result  is  an  improved  state 
of  that  law,  effected  chiefly  by  disburthening  the  system 
of  antiquated  learning.  It  may  be  thought  that,  in 
some  instances,  the  desire  of  establishing  principles,  and 
of  reconciling  a  multi&rious  collection  of  rules,  inele- 
gantly thrown  together  by  the  course  of  events,  to  the 
abstract  severities  of  science,  has  seduced  the  able 
framers  of  the  new  statutes  into  the  fields  of  speculative 
jurisprudence ;  that  the  removal  of  impediments  to  the 
ordinary  dealings  with  property  should  have  prepared 
the  way  for  bolder  innovation ;  and  that  legal,  as  well  as 
constitutional  history,  shews  that,  in  the  pursuit  of  those 
daring  improvements  which  philosophy  and  ambition 
most  affect,  the  obvious  paths   of  practical  reform  are 
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CHAPTER  Y.  left  untrodden.  Something,  however,  has  been  done 
to  advance  both  the  theory  and  the  practice  of  the 
,  law.  As  to  fines  and  recoveries,  the  abolition  of  those 
mystic  rites  and  solemnities,  which  not  even  the  mi- 
nistering officers  could  comprehend  (c),  was  long  since 
proposed  by  learned  and  cautious  men ;  and  the  safety 
and  advantage  of  substituting  a  simpler  process  hd 
been  evinced  by  the  experience  of  some  of  our  colonies 
for  more  than  a  century.  The  rules  of  inheritance  have 
been  less  necessarily,  and  the  law  of  dower^  less  fortu- 
nately touched ;  but  the  statutes  of  limitation  and  pre- 
scription, and  the  statute  for  the  relief  of  simple  contract 
creditors,  were  demanded  by  justice  and  policy,  by  aQ 
who  desired  to  live  quiet  and  to  die  honest ;  while  the 
statute  of  wills  has  enlarged  and  consolidated  the  testa- 
mentary dominion.  We  do  wisely  in  thus  relieving  the 
ancient  edifice  of  our  laws  firom  the  incumbrances  of  a 
policy  long  extinct,  in  extending  the  narrow  design,  and 
correcting  the  obsolete  style,  of  the  feudal  architect ;  but 
let  us  not  hope  to  find  in  positive  enactments  a  remedy 
for  every  evil,  nor  mistake  the  necessarily  imperfect 
draughts  of  the  legislature  for  laws  fully  matured  and  de- 
veloped. On  the  contrary,  this  review  of  the  short,  but 
varied  course  of  legislation,  which  we  have  already  run^ 
should  have  prepared  the  student  to  close  with  the  re- 
flection, that  statutes,  however  advisedly  framed,  do  but 
form  the  rude  substratum,  on  which  the  judicature  slowly 
rears  a  system  of  rules  ;  and  that,  while  the  foundation 
is  continually  shifting,  the  superstructure  can  acquire 
neither  solidity  nor  symmetry. 

(c)  1  was,  73. 
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Folttittarg  anb  ICUbocabU  Settlements. 

nPHOUGH  it  is  not  essential  to  the  operation  of  a  conveyance  of  voluntary 
at  the  common  law,  that  any  consideration,  valuable,  meri-  ■«^'^®™«'>'«i 
torious,  or  nominal,  should  be  given,  or  expressed  to  be  given; 
yet,  in  consequence  of  certain  statutes,  (13  Eliz.  c.  5,  and  27  Eliz. 
c.  4),  a  conveyance  may,  even  at  law,  eventually  stand  or  fall, 
according  as  it  happens  to  be  supported  by  a  valuable  consider- 
ation or  not;  while  in  equity  the  consideration  is  weighed 
with  great  nicety,  and  is  fruitful  of  many  distinctions. 

As  titles  not  unfrequently  hinge  on  the  law  relating  to  vo-  —considered 
luntary  deeds,  and  as  that  law  has  been  materially  altered,  if  ^  thr2rEiiz. 
not  in  part  created,  by  some  recent  decisions,  it  may  be  useful  ®'  *• 
to  take  a  practical  view  of  the  leading  doctrines.     The  subject 
may  be  introduced,  by  observing,  that  in  post-nuptial  set- 
tlements, and  deeds  of  gift  generally,  it  is  usual  to  insert  the 
words  '^and  for  divers  other  causes  and  considerations,^^  or  words 
of  a  similar  import,  for  the  purpose  of  letting  in  the  averment 
of  considerations  not  appearing  upon  the  deed  (a),  and  of  de- 
terring purchasers  and  mortgagees  from  dealing  with  the  settlor, 
on  the  assumption  that  the  settlement  is  voluntary,  and  there- 
fore void  against  purchasers  by  the  stat.  27  Eliz.  c.  4.    As  very 

(a)  Rex  V.  InhabiUmtt  of  Scam-      Bishop  of  Exder  ▼.  GuU^,  6  Mann. 
mondmy  3  T.  R.  474;  Rex  v.  Inha-      &  R.  467. 
bUanis  of  Laindan,  8  T.  R.  379; 

gg2 
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slight  inducements,  and  even  matter  extrinsic  or  matter  ex  post 

facto^  may  supply  a  sufficient  consideration  to  take  a  settlement 

out  of  that  statute,  the  purchasing  of  an  estate  in  defiance  of  a 

post-nuptial,  or  other  apparently  yoluntary  settlement,  must 

always  be  a  hazardous  speculation ;  yet  a  purchaser  was  com* 

polled,  in  a  recent  case,  to  take  a  title  exposed  to  that  risk  {b). 

Summary  of  The  general  principles  (to  bring  them  shortly  together),  appear 

prhicrpie8*in  re-  to  be  these — ^That  a  settlement,  destitute  of  consideration,  is, 

u^\ni^^^^'    if  legally  perfected,  good  against  the  settlor  and  his  representa- 

ments.  tives  (c) ;  but,  if  resting  in  agreement  merely,  absolutely  void  (rf) ; 

except  that,  if  the  instrument  be  under  seal,  it  may  constitute  a 
specialty  debt  recoverable  at  law,  (as  no  consideration  is  neces- 
sary to  sustain  an^ction  upon  a  covenant  by  deed  {e)),  though 
liable  to  be  postponed  in  the  administration  of  assets  (/) — ^That  a 
settlement  unsupported  by  a  valuable  consideration,  is,  though 
supported  by  a  meritorious  consideration,  as  the  moral  obliga- 
tion to  provide  for  a  wife  or  legitimate  {g)  child,  liable,  if  the 
subject  be  real  estate  (A),  whether  freehold  or  copyhold  (i),  to  be 
avoided  (*),  wholly  or  pro  tanto,  under  the  above  statute,  by  a 
bon&  fide  alienation  to  a  purchaser  (/)  for  value,  whether  in 
money  or  money^s  worth  (wi),  even  with  full  notice,  and  with- 

(b)  Currie  v.  Nindy  1  Mylne  &  C.      Cooper,  146. 

17;  but  see  2  Mer.  124;  Johnson  v.  (e)  Plowd.  308;  Bac.  Read.  13; 

Legardy  1  Turn.  &  R.  281 ;  Burton's  2  B.  &  Ad.  380;  7T.  R.  477 ;  4  East, 

Elem.  3rd  ed.  84.  200. 

(c)  Leech  v.  Leech^  1  Chan.  C.  (/)  Lamas  v.  Wright^  2  Myl.  & 
249;   Villen  v.  Beaumonty  1  Vem.  K.  769. 

100;  Franklin  y.77iomebuty,  I  y em,  {g)  See  Tudor  v.  Ansony  2  Ves. 

132;  Bale  v.  Newtony  1  Vem.  464;  sen.  582. 

Ellison  V.  Ellison,  6  Ves.  656 ;  ^  (A)  Jones  v.  Croucher,  1  Sim.  & 

parte  Pye,  18  Ves.  140;  Sloane  v.  Stu.  315. 

Ciw%a»,3Sugd.Vend.297;  IVheai-  (i)  Doe  v.  Bottriell,  6  Bam.  & 

l^  V.  PurTy  1  Keen,  551 ;  ColUnson  Ad.  131 ;  Currie  v.  Nindy  1  Mylne  & 

V.  Paitricky  2  Id.  121.  C.  17. 

{d)   Colman    v.  Sarrei,    1    Ves.  (it)   Goodtitle   v.  MoseSy    Black. 

jun.  50,  3  Bro.  C.  C.  12;  Antrobus  1019;  Chapman  v.  Emeryy  Cowp. 

V.  Smithy  12  Ves.  39;  Puhertoft  v.  278;  Evelyn  v.  Templar,  2  Bro.  C. 

Pulvertofiy  18  Ves.  93,  99 ;  Edwards  C.  148. 

y.  J<mesy  1  Myhie  &  C.  237 ;  GodsaU  (I)  See  Cro.  Eliz.  445. 

V.  Wehby  2  Keen,  99;  and  see  Ward  (m)  HiU  v.  Bishop  of  Exeter,  2 

V.  Audlandy  8   Sim.    571,    C    P.  Taunt,  69. 
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out  fraud  in  the  settlement  (n) ;  nor  will  the  purchaser  be  affected 
by  any  covenant  on  the  part  of  the  settlor,  even  though  the 
settlement  be  grounded  on  meritorious  consideration^  for  the 
reinvestment  of  the  proceeds  of  the  sale  {o),  or  for  further  as- 
surance or  otherwise,  whatever  remedy  there  may  be  against 
the  settlor,  who,  however,  is  not  bound  by  any  constructive 
equity  to  settle  the  purchase-money  (/?) ;  and  in  the  case,  at 
least,  of  a  settlement  purely  voluntary,  may  retain  the  purchase- 
money,  notwithstanding  an  express  covenant  (q) — ^That  equity 
will  not,  it  seems,  specifically  perform  an  agreement  to  settle, 
founded  only  on  a  meritorious  consideration,  as  the  moral  obli- 
gation to  provide  for  a  wife  or  child  (r) — That  a  settlement, 
destitute  of  consideration,  or  supported  only  by  a  meritorious 
consideration,  but  legally  perfected,  may,  *though  originally 
voidable  under  the  above  statute,  receive  in  effect  the  support 
of  a  valuable  consideration  from  subsequent  facts  (s) — That,  in 
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(n)  I>oe  y.  Manning^  9  East,  59; 
HUl  V.  Bishop  of  ExeUfy  2  Taunt. 
69;  Evelyn  v.  Templar^  2  Bro.  C. 
C.  148;  Buckle  v.  Afitchelly  18  Ves. 
100;  Doe  v.  Rolfe,  8  Ad.  &  £11. 
650;  see  Doe  v.  Boe^  6  Scott,  525. 

(o)  Evelyn  v.  Tempkwy  2  Bro.  C. 
C.  148, 18  Ves.  112. 

(p)  18  Ves.  109. 

{q)  Id.  91. 

(r)  The  contrary  doctrine,  held  by 
the  late  Lord  Chancellor  of  Ireland, 
(  Ellis  y .  Nimmoy  Lloyd  &  Goold's  R., 
temp.  Sngd.  333),  is  shaken  by  the 
recent  case  of  Holloway  y.  Heading- 
ton,  (8  Sim.  324),  where  the  Vice- 
Chancellor  refused  to  give  effect  to 
a  yoluntary  post-nuptial  settlement, 
(which  purported  to  be  a  conyey- 
ance  by  husband  and  wife  of  certain 
property  to  which  she  was  entitled 
under  a  marriage  settlement,  and 
alBO  all  other  property  to  which  she 
or  her  husband  in  her  right  might 
become  entitled),  obserying,  tluit, 


as  Ellis  y.  Nimmo  was,  on  a  re- 
hearing before  the  succeeding  Chan- 
cellor, affirmed  on  different  grounds, 
it  is  not  adecision  that  binds.  It  may 
therefore,  perhaps,  be  considered, 
that,  where  a  valuable  consideration 
is  wanting,  equity  will  not  lend  its 
aid,  unless  the  donor  has  done  all 
that  is  requisite  on  his  part  to  the 
final  perfection  of  the  gift;  that 
there  is,  in  fact,  no  equity  as  against 
the  yoluntary  donor ;  that  the  equity 
is  merely  against  the  trustee  to  com- 
pel an  application  of  the  property, 
already  actually  yested  in  him,  to 
the  purposes  for  which  he  has  ac- 
cepted it ;  and  that  the  trust  must, 
therefore,  pre-exist;  as  the  court 
will  only  execute,  not  create  it. 

(s)  Prodgers  y.  Langham^  Sid. 
133;  Andrew  Newport s  case,  Skinn. 
463,  3  Ley.  887;  Doe  y.  Boutledge, 
Cowp.  705;  Johnson  y.  Legard,  1 
Turn.  &  R.  294. 
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Of  the  reyoca- 
ble  nature  of 
voluntary  pro- 
visions by  a 
debtor  for  the 
payment  of  his 
debts; 
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every  case^  a  purchaser  or  mortgagee^  who  relies  on  the  appa* 
rently  voluntary  character  of  the  settlement^  speculates  on  the 
non-existence  of  extrinsic  proof  {u)  of  a  valuable  consideration^ 
either  contemporaneous  or  subsequent — ^That  such  a  consider- 
ation may  be  virtually  supplied  by  any  dealings  for  valuable 
consideration^  on  the  part  of  a  volunteer  with  his  interest  under 
the  settlement  {x),  or  by  his  marriage  on  the  credit  of  the  set- 
tlement (y) — ^That,  lastly,  (a  point  very  material),  in  the  case  of 
a  legal  settlement,  supported  by  a  latent  valuable  consideration^ 
a  purchaser  can  derive  no  protection  from  any  want  of  notice^ 
for  the  settlement  confers  a  prior  legal  title,  against  which  equity 
cannot  relieve.  In  speaking  of  a  settlement  '^  legally  perfected/' 
that  term  must  be  understood  in  the  sense  of  an  act  completed 
on  the  part  of  the  settlor  (z),  as  distinguished  from  an  executory 
contract,  regard  being  always  had  to  the  nature  of  the  subject; 
and,  in  this  sense,  an  assignment  of  an  equitable  reversionary 
interest  in  a  money  fund  to  a  trustee  for  the  benefit  of  the 
objects,  though  passing  nothing  at  law,  is  a  settlement  legally 
perfected  (a).  It  must  not  be  supposed,  however,  that  equity 
attributes,  in  this  instance,  any  technical  virtue  to  the  formal 
conveyance  of  an  equity  (J);  but  rather  that,  in  regard  to  a 
matter  purely  voluntary,  equity  infers,  from  the  executory  nature 
of  the  instrument,  an  incomplete  volition. 

Of  these  principles,  none  seemed  to  be  better  established  than 
this,  that  voluntary  conveyances,  although  void  as  against  pur- 
chasers under  the  above  statute,  were  yet  binding  on  the  grantor 
and  his  heirs,  who  could  not  recall  them  (c).   But  a  train  of  recent 


(ti)  Bea  y.  Inhabitants  of  Scam- 
mondeny  3  T.  R.  474;  Rex  v.  /«- 
hahitants  of  Laindony  8  T.  R.  879; 
Chapman  v.  Emeryy  Cowp.  278. 

{x)  Prodgers  v.  Langhamy  Sid. 
133;  Creorge  v.  MiJbankey  9  Ves. 
190. 

(jf)  Prodgers  y.  Langhtun,  Sid. 
133 ;  Kirk  v.  Clarky  Prec.  Ch.  275 ; 
Brown  v.  Cartery  6  Ves.  862. 

(e)  18  Ves.  149;  6  Ves.  656. 

(a)  Shane   y.    Cadogany    Sugd. 


Vend.  10th  ed.  App.  No.  27;  and  see 

1  Myl.  &  C.  238;  BiU  y.  CuretoHy 

2  Myl.  &  K.  603;  fFheatUy  y. 
Purry  I  Keen,  651 ;  CoUinson  v. 
Po^rtclr,  2  Id.  123;  Ward  v.  And- 
landy  8  Sim.  671,  C.  P.  Cooper, 
146. 

(b)  Vide  ante,  99,  127. 

(c)  See  Smith  v.  Chrlandy  2  Mer. 
123;  Fortescue  y.  BameUy  3  Myl. 
&  K.  36;  GafTard  v.  Lord  Lauder- 
dale,  2  Russ.  &  M.  453. 
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decisions  has  established,  that^  where  a  man  vests  property' in 
trustees  for  payment  of  his  debts,  not  as  matter  of  arrangement 
with  his  creditors,  but  as  a  mode  of  administering  his  estate  con<- 
venient  to  himself,  Jie  may  at  pleasure  revoke  or  vary  the  trusts^ 
either  by  express  declaration,  or  by  subsequent  inconsistent 
actsCcf).  Unfortunately,  these  decisions  do  not  furnish  the 
practitioner  with  such  distinct  and  satisfactory  tests  as  enable 
him  to  determine  in  what  cases  (with  reference  to  the  fact  of 
creditors  being  parties  or  not — to  dealings  or  communications, 
contemporaneous  or  subsequent,  by,  with,  or  to  creditors^ — and 
to  other  circumstances)  the  deed,  on  being  repudiated  by  the 
maker,  may  be  safely  treated  as  a  nullity.  The  result  of  the  --geDcnl  prin- 
authorities,  so  far  as  it  can  be  collected^  appears  to  be,  that  the  cuio^ns;  ^ 
trusts  of  a  deed  of  this  kind  must  be  considered  as  created  by 
the  debtor  for  his  own  accommodation,  and  as  liable,  like  di* 
rections  given  to  a  consignee  or  agent  respecting  the  applica- 
tion of  the  goods  or  funds  of  the  principal  (e),  to  be  counter* 
manded  at  any  time  before  an  actual  appropriation.  The  most 
explicit  judicial  exposition  of  the  doctrine  states  it  thus : — '^  If 
a  debtor  conveys  property  in  trust  for  the  benefit  of  his  credit 
tors,  to  whom  the  conveyance  is  not  communicated,  and  the 
creditors  are  not  in  any  manner  privy  to  the  conveyance,  the 
deed  merely  operates  as  a  power  to  the  trustees,  which  is 
revocable  by  the  debtor,  and  has  the  same  effect  as  if  the  debtor 
had  delivered  money  to  an  agent  to  pay  his  creditors,  andj 
before  any  payment  made  by  the  agent  or  communication  by 
him  to  the  creditors,  had  recalled  the  money  so  delivered  (/)." 

Again,  where  several  persons  contract,  by  way  of  arrangement  —and  of  volun- 
between  themselves,  for  the  settlement  of  an  estate,  their  con*  ments. 
currence,  which  made,  may  also  rescind  or  vary  the  arrange- 
ment,  while  it  yet  rests  in  fieri;  for  third  persons,  not  parties^ 
have  no  equity  to  enforce  such  private  and  voluntary  contracts: 
but  this  conclusion  seems  to  flow,  rather  from  the  old  and  set- 


{d)   WallwynY.  Cotats,  3  Mer.  (e)   Williams  y,  Everett^  14  Easty 

707;  3  Sim.  14;  2  Ruas.  &  M.  462,  682;  Soati  v.  Porchery  3  Mer.  662; 

464 ;  Oarrard  v.  Lord  Lauderdale,  Fitzgerald  ▼.  Stewart,  2  Russ.  &  M. 

3  Sim.  1 ;  2  Ross.  &  M.  461 ;  Ac-  467. 

ton   V,    fVoodgate,   2  Myl.  &   K.  (/)  In   Acton   v.   JVocdffote,   2 

492.  Myl.  &  K.  492. 
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led  distinction  (g)  between  voluntary  dispositions  executed  and 
executory^  than  from  the  doctrine  of  the  modem  dedsiona  on 
trust  deeds  for  creditors^  on  which  decisions^  howeyer^  the  Vice- 
Chancellor,  in  a  recent  case  {h),  involving  the  point  in  question^ 
founded  his  judgment.     So,  ''if  two  persons,  for  valuable  con- 
sideration as  between  themselves,  consent  to  do  an  act  for  the 
benefit  of  a  stranger,  the  stranger  has  not  any  right  to  enforce 
the  contract  as  against  the  two,  though  each  one  might  as 
against  the  other  (t)/' 
Volnntiry  pro-        It  was  ahnost  of  course  that  the  principle  which  sustained 
diton  dittin-      ft  voluntary  deed,  as  against  the  maker  and  his  representa- 
voion^'Mt-    *iv^j  would  be  considered  as  impugned  by  these  decisions^ 
tiementa;  which  held  out  encouragement  to  every  voluntary  settlor  to 

repudiate  his  own  solemn  act.  Accordingly,  in  the  late  case 
of  BiU  V.  Chireton  (/),  the  settlor,  a  spinster,  having  vested 
stock  in  trustees  upon  trusts  f(»r  her  separate  use  for  life,  then 
for  her  children,  and,  if  no  child,  for  her  next  of  kin,  filed  a  bill 
against  the  trustees  for  a  re»transfer  of  the  stock;  but  Sir  C. 
Pepys,  M.  B.,  very  properly  held  that  the  author  of  the  settle- 
ment was  bound  by  it,  inasmuch  as  a  voluntary  settlement, 
where  the  trust  is  actually  created,  is  binding  upon  the  settlor; 
a  doctrine,  he  observed,  not  impeached  by  the  above  decisions, 
inasmuch  as  they  proceeded  upon  the  distinction,  which, 
though  somewhat  refined,  had  good  sense  for  its  foundation, 
that  the  debtor  himself  was  the  only  cestui  que  trust,  and 
therefore  entitled  to  direct  the  application  of  his  own  trust 
fund  (A). 
— onwhatprin-  Still,  with  respect  to  trust  deeds  for  creditors,  the  subject 
°^P  ^  ia  left  in  a  state  far  from  satisfactory,  whether  we  regard  the 

difficulty  of  arriving,  through  the  medium  of  extrinsic  evi- 
dence, at  the  state  of  fieusts,  as  to  communication  or  privity,  and 
the  consequent  danger  of  relying  upon  a  second  deed  made  in 
contravention  of  the  first,  or  the  difficulty  of  collecting  the 
principle  amidst  the  confusion  of  trusts  and  powers,  revocation 
and  resumption,  grantee  and  agent.    It  may  be  thought  that 

(^)  2  Russ.  &  M.  463.  pravBy  2  Keen,  8L 

(A)  Rwmshaw  v.  Hdliery  7  Sim.         (j)  2  Myl.  &  K.  503. 

3«  (i)  See  also  Page  v.  Broomy  4 

(t)  Collyear  v.  Countess  of  MuU      Rusa.  6. 
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''the  good  sense  "  is  less  apparent  than  the  ''refinement  of  a  dis- 
tinction which  treats  a  conyeyance  upon  tnist  for  A.^  to  whom 
the  grantor  owes  no  duty^  as  irrevocable,  and  a  conveyance 
upon  trost  for  a  body  of  creditors,  composed  of  B.  C.  D.  &c., 
to  whom  the  grantor  owes  a  duty  of  the  highest  obligation,  as 
revocable; — ^not  to  insist,  that,  by  making  the  deed  ambulatory 
during  the  life  of  the  grantor,  we  confound  it  with  a  testamen- 
tary disposition.  It  is  feared  that  more  litigation  must  yet 
arise  before  the  locus  poenitentiae  with  which  the  grantor  has 
been  indulged  in  these  cases  is  reduced  within  definite  limits. 
The  remark  of  Sir  C.  Pepys,  M.  R.,  in  Bill  v.  Cureton,  that  "  a 
man>  who,  without  any  communication  with  his  creditors,  puts 
property  into  the  hands  of  trustees  for  the  purpose  of  paying 
his  debts,  proposes  only  a  benefit  to  lAmself  by  the  pajrment  of 
his  debts, — his  object  is  not  to  benefit  his  creditors;  wherefore 
it  would  be  a  result  most  remote  from  the  contemplation  of  the 
debtor,  if  it  should  be  held,  that  any  creditor  discaverinff  the 
transaction  should  be  able  to  fasten  upon  the  property  and  tn- 
vest  himself  with  the  character  of  a  cestui  que  trust,'^ — ^must 
not  be  supposed  to  import  that  a  communication  prior  to,  or 
contemporaneous  with  the  execution  of  the  deed,  is  essential  to 
give  the  creditors  an  equity;  for  both  the  general  principles  ap- 
plicable to  voluntary  deeds,  and  the  particular  language  of  the 
decisions  in  question,  concur  in  attributing  that  efiect  to  an  ex 
post  facto  dealing  by  the  debtor  with  the  creditors.  Even  with 
respect  to  settlements  voluntary  in  their  inception  within  the 
stat.  27  Eliz.  c.  4,  we  have  seen  that  a  dealing  for  value  by  the 
volunteer  with  the  interest  designed  for  him  by  the  settlement, 
or  a  marriage  contracted  with  him  upon  the  faith  or  credit  of 
the  settlement,  will  exclude  the  statute.  Though  the  debtor 
may  "  revoke  *'  the  trusts,  or  "  recall ''  the  beneficial  interest, 
he  cannot,  in  the  absence  of  an  express  power  of  revocation,  de- 
feat the  legal  estate  of  the  trustees,  who  will  rarely  be  advised 
to  reconvey  without  the  indemnity  of  a  decree  (/). 

The  law  of  England  seems  to  have  provided  no  means  by  which  Of  voluntary 
a  weak  or  profligate  man,  not  mentally  incapacitated,  may  place  Ihe^ghtTof " 
himself,  or  be  placed  by  others  in  a  state  of  tutelage,  or  may  so  P'fP^'^y*  ^o' 

,  .     ,       .    .  ,  .  i.       \    .  ■elf-protection. 

fetter  his  dominion  as  to  protect  his  property  from  being  dis* 
(0  See  Acton  v.  Woodgate,  2  Mylne  &  K.  492. 
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aipated  by  his  own  fatnityj  infirtnity^  or  vice.  We  have  nothing 
analogORB  to  the  interdiction  of  the  Scotch  law^  which^  on  the 
iqpplication  of  the  connexions  of  the  party^  or  at  the  instance  of 
the  party  himself^  conscious  of  his  imbecility^  imposes  certain 
restraints  on  the  expenditure  of  his  heritage.  Here^  it  is  now 
generally  understood  to  be  legally  impossible  for  even  a  to- 
Inntary  donor  to  create  an  unalienable  trust  in  favonr  d 
the  donee^  not  being  a  married  woman^  for  personal  main- 
tenance^ though  the  contrary  doctrine  was  once  received  » 
settled  law  by  conveyancers  of  the  highest  reputation  (m) ; 
much  less  can  the  proprietor  create  a  trust  of  that  nature  in 
favour  of  himself  (n).  Dispositions^  with  whatever  solemnities 
perfected,  by  which  the  owner  of  property,  as  his  voluntary  act, 
professes  to  renounce  his  proprietary  rights,  and  to  vest  them 
in  trustees  to  be  administered  for  his  own  benefit,  with  the 
view  of  remedying  or  averting  the  consequences  of  his  past  or 
future  improvidence,  are  to  be  considered,  in  point  of  legal 
construction  and  effect,  merely  as  the  wise  resolutions  of  to-day, 
liable  to  be  recanted  and  annulled  by  the  returning  folly  of  to- 
morrow. But  though  the  object  of  such  dispositions  cannot,  in 
strictness  of  law,  be  secured,  yet,  by  removing  the  property, 
under  the  sanction  of  legal  forms,  from  the  immediate  pos- 
session of  the  owner,  they  are  found  capable  of  interposing  a 
considerable  check,  and  are,  therefore,  not  unfrequently  adopted 
in  practice. 
Of  subjecting  But  the  proprietor  may,  for  the  benefit  of  other  objects^  ''  sub- 
to^heSre-  ^*  ^^  ^^'^  discretion  of  a  third  person  the  extent  [and  mode  f\  of 
^*°""7  control  ^jjg  enjoyment  of  the  income  of  his  property  [o)"  In  the  case 
BOD.  of  Petre  v.  Espinasse,  from  which  this  proposition  is  extracted, 

the  trustee  was  authorized  to  apply  so  much  of  the  income  or 
capital  for  the  benefit  of  the  settlor  in  his  lifetime  as  a  third 
person  should  think  fit,  and  the  unapplied  fiind  was  given  to 
the  settlor's  children.  This  differs  both  from  an  imalienable 
trust,  (i.  e.  a  continuiug  benefit,  which  adheres  to  the  person, 
notwithstanding  alienation,  and  is  the  peculiar  privilege  of  a 
married  woman),  and  from  a  trust  defeasible  by  a  gift  over  on 
alienation,  presenting,  therefore,  a  third  expedient  for  securing, 

(m)  See  Illustration  V.,  post.  (o)  Pelre  v.  EspinasiCy  2  Myl.  & 

(w)  Sec  Cro.  Eliz.  145.  K.  496. 
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without  in  event  wholly  sequestrating^  the  property  of  an  im- 
becile or  spendthrift^  or  rather  for  obstructing  the  course  of  his 
folly  or  extravagance — ^for^  it  may  be  insisted^  that^  as  against  a 
purchaser  or  mortgagee^  the  trustee  could  not  justify  any  ap- 
plication of  the  fiind  for  the  benefit  of  the  object^  even  through 
the  indirect  medium  of  defraying  his  personal  expenses,  much 
less  by  a  direct  payment  into  his  hands;  that^  though  the  trustee 
might  still  withhold  the  fund  in  the  exercise  of  his  discretion^ 
yet  whatever  amount  of  benefit  he  might  choose  to  dispense^  in 
whatever  form^  would  be  anticipated  by  the  alienation;  inasmuch 
as  the  doctrine  of  a  series  of  decisions^  commencing  with  Bran- 
don V.  Robinson  {p),  might  otherwise  be  virtually  set  aside  by 
committing  the  fund  to  the  discretion  of  a  confidential  friend  (q). 
With  respect  to  the  eflfect  of  bankruptcy  or  insolvency  upon  pro- 
visions of  this  nature^  it  seems  that  where  the  case  is  not  that  of 
a  simple  power  of  appointing^  but  the  benefit  is  really  and  sub- 
stantially given^  subject  only  to  a  discretionary  control^  which 
can  no  longer  be  exercised  consistently  with  the  policy  of  the 
law  {r),  the  fund  is  swept  away ;  and  this  reasoning  would  of 
course  apply  with  irresistible  force  where  the  bankrupt  or  in- 
solvent is  himself  the  author  of  the  provision.  It  is  clear^  how- 
ever^ from  the  case  of  Petre  v.  Espinasse,  already  dted^  that  the 
object  of  such  a  trusty  although  likewise  its  author^  cannot 
emancipate  himself  itom  the  check  imposed  by  the  discretion 
vested  in  the  trustee. 


II. 

Jbtatuu  of  l!Sl%t%- 

1.  In  what  Cases  the  Statute  executes  the  Use. 

It  was  once  a  question^  whether^  if  land  be  conveyed  at  the  The  controvert- 
common  law,  as  by  feoffment,  or  by  lease  and  release,  to  A.  and  whethw' midcr 

(p)  18  Ves.  429;  and  see  Illus-      4Jur.  456. 
tration  V.,  post.  (r)  Pierey  v.  BobertSy  1  Myl.  & 

(7)  But  see  Twopenny  v.  Peyton,      K.  4. 
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a  coDveyuiee  hig  heiTS,  to  the  use  of  A.  and  his  heirs^  subject  to  a  power, 
auch  uses  aa  be  enabling  A.  to  revoke  the  use  and  appoint  other  uses^  or,  what 
and  in^fauU  ^  Bubstance  is  the  same  things  to  A.  and  his  heirs,  to  such  uses 
to  the  use  of      qh  A.,  shall  appoint,  and  in  default  of  appointment,  to  the  use 

himself  in  fee,  rr         >  rr  * 

he  takes  by  the  of  A.  and  his  heirs,  the  power  is  valid  as  a  power  over  the  legal 
or  under  the'  ^^BC.  Though  the  validity  of  the  power  is  now  beyond  dispute, 
minei  *"'      ^^^  ^^^  controversy  has  not  lost  its  interest.     On  the  one  hand, 

it  was  contended  (r),  that  A.  is  in  by  the  common  law,  or,  if 
not,  that  the  power  is  a  use  upon  a  use,  and  that  so,  either  way, 
the  power  is  bad;  on  the  other (^),  that  A.  is  in  under  the 
Statute  of  Uses,  and  that,  therefore,  the  power  is  good.  It  does 
not  readily  occur  why  it  should  be  an  objection  to  the  power, 
that  A.  is  in  by  the  common  law,  or  how  it  is  possible  that  he 
should  be  in  by  any  other  means.  Whenever  the  statute 
operates,  it  trawtfers  the  legal  estate :  but  here  the  legal  estate 
is  actually  conveyed  to  A.,  and  the  statute  cannot  well  operate 
upon  his  own  seisin  in  his  own  favour.    The  power  is  a  positife 

declaration  that  he  shall  stand  seised  to  the  uses  to  be  raised  bv 

• 

his  appointment ;  the  Umitation  to  him  is  a  negative  declaration 
that  he  shall  not  stand  seised  to  any  other  use.  He  is  seised, 
as  respects  the  power,  to  future  uses ;  but,  as  respects  himself, 
beneficially,  or  rather,  (for,  though  seised  to  his  own  use,  he  may 
yet  be  a  mere  trustee  (/)),  indefeasibly.  In  fact,  the  judicature 
appears  to  have  taken  this  simple  view  of  the  question,  treating 
A.  as  "  in,  by  the  common  law,  of  the  estate,  clothed  with  the 
use  {u) ;"  ss  "  seised  to  the  use  of  himself,  and  not  to  the  use 
of  another,  in  which  [latter]  case  alone  the  use  is  executed  by 
the  statute  {x)"  Yet,  notwithstanding  these  strong  expressions, 
an  opinion  is  attributed  to  one  at  least  of  the  learned  Judges, 
that  the  use  was  executed  by  the  statute ;  and  it  is  observed 
that  "  no  case  has  ever  been  decided  in  which,  under  a  convev- 
ance  to  A.  and  his  heirs,  to  the  use  of  A.  and  his  heirs,  to  the 
use  of  B.  and  his  heirs,  A.  has  been  held  to  be  in  at  the  com- 

(r)  1  Sand.  Us.  4th  ed.  155.  Dowl.  &  R.  416. 

(*)  1  Sugd.  Pow.  162.  (ar)  Per  Holroyd,  J.,  in  Doe  v. 

{t)  Vide  ante,  56.  PasHnghamy  6  Barn.  &  C.  305;  9 

(tt)  Per  Bay  ley,  J.,  in  Doe  v.  Dowl,  &  Ryl.  416. 
PasHnghamy  6  Bam.  &  C.  305;  9 
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mon  law ; "  that  *'  it  is  true  that^  in  such  a  casc^  A.  takes  the 
legal  estate ;  but  that  is  in  favour  of  the  intention,  and  he  must 
necessarily  take  it  under  the  statute  (y)/^    Now^  it  should  seem 
that  A.  takes  the  legal  estate  by  simply  retaining  the  seisin 
which  he  has  under  the  common  law^  and  because  the  limitation 
of  the  use  to  him  amounts  to  a  declaration  that  the  seisin  shall 
not  be  taken  out  of  him  by  the  statute.     An  intention  to  con- 
solidate the  use  with  the  estate^  or  rather,  not  to  dissever  them, 
may  be  effectual  without  the  aid  of  the  statute ;  and  whether 
the  use  of  the  fee  be  so  appropriated  to  the  exclusion  of  the 
statute,  or  be  limited  away  and  executed  by  the  statute,  a  se- 
cond use  will  be  equally  a  use  upon  a  fise,  incapable  of  effect 
under  the  statute ;  for  when  we  speak  of  "  a  use  upon  a  use,^' 
we  do  not  mean  a  use  upon  a  use  executed  by  the  statute,  but  a 
use  upon  a  use  declared  by  the  instrument.     On  this  construc- 
tion of  the  rule  it  is,  that  a  conveyance  unto  and  to  the  use  of 
A.  and  his  heirs,  fixes  the  legal  fee  in  him,  by  closing  the  door 
against  the  statute,  which  will  not  execute  a  second  use  con- 
trary to  this  express  declaration  of  the  intention.     If,  indeed, 
intention  is  to  govern,  the  position  seems  hardly  tenable,  that, 
"  independently  of  the  statute,  A.  cannot  take  a  legal  estate 
under  a  conveyance  upon  which  the  statute  would  not  operate 
if  uses  were  declared  of  it  (jsr).^'    Why  not,  if  the  conveyance 
itself  express  that  his  common  law  estate  shaU  be  a  contimAng 
estate? — ^that  his  seisin  shall  not  be  liable  to  serve  any  use? 
And  is  not  this  expressed,  plainly,  and  even  technically,  by  the 
words  ''and  to  the  use  of  A.  and  his  heirs?'' — the  very  form  ap- 
propriated by  practice  to  the  purpose  of  fixing  the  legal  fee  in  the 
grantee,  in  absolute  exclusion  of  the  statute  ?    The  whole  argu- 
ment appears  to  proceed  upon  the  acceptation  of  the  term  use  in 
a  confined  sense,  not  consistent  with  estabUshed  doctrines  (a). 

Both  principle  and  authority  appear  to  warrant  the  following  in  what  caiea, 
conclusions : — 1.  When  A.  conveys  to  B.  and  his  heirs,  without  pritdple8*the 
any  declaration  of  use,  but  there  is  some  circumstance,  as  a  grantee  retaina 

the  leisin,  abso- 

valuable  consideration  paid  by  B.,  or  an  act  of  ownership  to  be  lateorqaalified. 

(y)  I  Sugd.  Pow.  164.  («)  lb. 

(a)  See  Bacon  on  Uses,  Disc.  3. 
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exercised  by  him^  which  requires  that  he  shall  retain  the  eststie, 
that  circumstance  amounts^  by  construction  of  law^  to  a  dedan- 
tion  that  the  use^  if  (according  to  the  doctrine  of  resnltisi 
uses  {a) )  it  would  otherwise  result  to  A.  and  be  executed  br 
the  statute^  shall  not  result.  2.  When  A.  conveys  to  B.  aod 
his  heirs^  to  the  use  of  B.  and  his  heirs,  (or  more  succinctlT, 
to  and  to  the  use  of  B.  and  his  heirs),  then,  although  no  cir- 
cumstance exist  to  negative,  by  construction  of  law^  any  re- 
sulting use,  yet  the  legal  estate  remains  in  B.,  for  there  is 
an  express  declaration  that  the  use,  if  it  would  otherwiae  re- 
sult, shaU  not  result.  3.  When  A.  conveys  to  B.  and^Iiis 
heirs,  to  the  use  of  B.  and  his  heirs,  to  the  use  of  C.  aid 
his  heirs,  then,  however  strongly  the  apparent  purpose  and 
intention  may  require  that  the  legal  estate  shall  be  Tested 
in  C,  that  estate  resides  in  B. :  for  the  statute  will  not,  in 
defiance  of  the  express  and  formal  declaration,  (namely,  Ik 
prior  limitation  to  the  use  of  B.),  that  the  use  to  C.  shall  not  be 
executed,  execute  that  use.  4.  When  A.  conveys  to  B.  and 
his  heirs,  to  such  uses  as  B.  shall  appoint,  either  with  a  con- 
structive declaration,  as  in  the  first  example,  or  an  express 
declaration,  as  in  the  second  example,  of  the  unappointed  use 
in  favour  of  B.  and  his  heirs,  the  legal  estate  resides^  for  tiie 
reasons  already  stated,  in  B.,  but  his  seisin  will  feed  the  uses 
to  arise  under  the  power,  because  that  seisin  was,  in  its  in<^>- 
tion,  made  subservient  to  those  uses.  Upon  the  very  same 
principle  it  is,  that  where  A.  conveys  to  B.  and  his  heirs,  to  the 
use  of  B.  and  his  heirs,  but,  on  the  birth  of  a  son  of  B.^  to  the 
use  of  such  son  and  his  heirs,  or,  firom  and  after  Christmas 
next,  to  the  use  of  a  brother  of  B.  and  his  heirs,  the  legal  estate 
is  vested  in  B.,  subject  to  be  divested  by  force  of  the  statute, 
operating  on  the  contingent  or  future  use ; — so,  the  power  is,  in 
efiect,  a  contingent  use.  The  difference  between  these  exam- 
ples, and  the  third  example,  is  a  substantial  difference :  thertj 
the  use  of  the  fee  was  limited  to  C.  presently  and  cumulativelv, 
the  limitation  to  B.  and  the  limitation  to  C.  both  importing  tmo 
flatu  an  immediate  fee,  executed  at  the  same  time  in  each ;  but 

(a)  See  Gilb.  Us.  by  Sugd.  64;  post^  464. 
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tiere,  the  use  of  the  fee  limited  to  the  appointee^  Bon^  or  brother^ 
of  B.^  is  only  to  arise  in  event  or  after  an  interval  of  time^  and 
instead  of  being  mounted  upon^  takes  precedence  of  the  use  to 
B.  The  contingent  or  future  use  cannot  obstruct  the  present 
vesting  of  the  estate  in  B.^  because  that  use  has  no  substantial 
existence  till  the  contingency  happens  or  the  period  arrives ; 
the  vested  estate  of  B.  does  not  prevent  the  execution  by  the 
statute  of  the  contingent  or  future  use^  because  the  absolute 
vesting  of  his  estate  is  postponed  in  favour  of  such  use.  In  the 
one  case,  there  is  a  use  upon  a  use ;  in  the  other,  a  seisin  sulject 
to  a  use.  It  matters  not  whether  the  use  of  the  fee,  in  default 
of  appointment,  be  prevented  by  construction  of  law,  as  in  the 
first  example,  or  by  express  declaration,  as  in  the  second  exam- 
ple, from  resulting,  or  whether  it  be  permitted  to  result ;  nor 
whether  the  contingent  or  future  use  be,  in  point  of  form,  li- 
mited, first  or  last : — ^in  either  case  it  engrafts  itself,  as  the  pri- 
mary use,  on  the  seisin  of  B.  It  would,  indeed,  be  singular,  if, 
on'the  one  hand,  a  momentary  seisin  at  the  common  law  in  B. 
were  clearly  adequate  to  give  effect  to  the  contingent  or  future 
use,  but  a  continuing  seisin  at  the  common  law  were  an  objection; 
an  objection,  too,  advanced  by  those  who  resort  to  the  fiction  of 
a  scintilla  juris  {b),  in  order  to  satisfy  the  supposed  necessity  for 
a  seisin  at  the  instant  in  which  the  use  arises ;  nor  would  it  be 
less  singular  if,  on  the  other  hand,  the  statute  were  to  be  con- 
sidered as  transferring  the  seisin  of  B.  from  himself  to  himself, 
and  this  hypothesis  were  to  be  held  essential  to  the  execution 
of  the  contingent  or  future  use.  It  may  be  added,  that,  even  if 
B.  were  to  appoint  the  use  of  the  fee  to  himself,^  he  would  still 
continue  in  at  the  common  law,  for  the  appointment  would, 
in  effect,  be  a  declaration  that  his  seisin  shall  cease  to  serve 
any  use,  and  would  place  him  in  the  position  which  he  holds  in 
the  second  example. 

_       {b)  Ante,  61. 


454  RESULTING  USES. 

Resulting  Uses. 

2.  Observations  on  the  Doctrine  of  Resulting  Uses,  with  reference, 
particularly,  to  the  possibility  of  the  Use  resulting  for  a  parti- 
cular Estate, 

Limitations  in        The  limitations  in  a  deed  operating  under  the  Statute  of 

u^J  mIiJtX*°    Uses  must,  in  their  creation,  be  either— 

—vested,  or  !•  Vested, — conferring,  therefore,  legal  estates,  (as,  where 

the  land  is  limited  to  A.  for  life,  remainder  to  B.  for  life  or  in 
tail,  remainder  to  C.  in  fee,  or  to  A.  for  life,  remainder  to  B. 
for  life  or  in  tail),  in  which  case  the  whole  use  of  the  fee-simple, 
(in  the  first  example,)  or  such  portion  of  the  use  as  the  limita- 
tions embrace,  (in  the  second  example),  is  immediately  drawn 
out  of  the  grantor,  covenantor,  &c.,  and  executed  in  the  cestui 
que  use  by  the  statute,  and  the  undisposed  of  residue  of  the  use, 
(in  the  second  example),  results  to,  or  remains  in,  the  grantor, 
&c.,  as  a  reversion  expectant  on  the  particular  estates  created 
by  the  limitations ; — or, 

—not vested;  or      2.  Not  vested,  and  not,  therefore,  conferring  legal  estates,  (as 

to  the  heirs  of  the  body  of  B.,  a  person  now  living,  or  to  A.  for 
life,  if  he  shall  return  from  Rome,  remainder  to  the  heirs  of  the 
body  of  B.,  a  person  now  living,  or  from  and  after  Christmas-day 
next  to  A.  in  fee),  in  which  case  the  whole  use  of  the  fee-simple 
results  to,  or  remains  in,  the  grantor,  &c.,  subject  to  be  drawn 
out  of  him,  to  the  extent  of  the  estates  to  be  conferred  by  the 
limitations,  on  their  becoming  vested,  either  as  remainders,  if 
eventually  capable  of  e£Fect  as  such,  (for,  in  the  second  example, 
the  limitation  to  the  heirs  of  the  body  of  B.  would,  if  A.  should 
return  from  Rome  in  B/s  lifetime,  be  good  as  a  contingent  re- 
mainder), or  if  not  so  capable,  and  if  confined  within  the  boimds 
prescribed  by  the  rule  against  perpetuities,  then  as  springing  or 
future  uses ; — or, 

—partly  vested,       3.  Partly  vested,  and  partly  not  vested,  (as,  to  A.  for  life, 

vest^   ^  °°'    remainder  to  the  heirs  of  the  body  of  B.,  a  person  now  living, 

remainder  to  C.  in  fee ;  or  to  A.  for  life,  and,  at  the  end  of  oae 
year  or  one  day  after  his  death,  to  the  heirs  of  the  body  of  B., 
a  person  now  living),  in  which  case  such  portion  of  the  use  as 
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the  vested  limitations  embrace^  is  immediately  drawn  out  of  the 
grantor  .&c.^  and  executed  in  the  cestuis  que  use  by  the  statute; 
and  the  undisposed  of  residue  of  the  use  results  to^  or  remains 
in^  the  grantor,  &c.,  as  a  reversion  expectant  on  the  particular 
estates  created  by  such  vested  limitations,  subject  to  be  dravm 
out  of  him,  to  the  extent  of  the  estates  to  be  conferred  by  the 
remaining  limitations,  on  their  becoming  vested,  either  as  re* 
mainders,  or  as  springing  or  future  uses. 

The  foregoing  propositions,  of  course,  assume  that,  in  deeds 
taking  effect  by  transmutation  of  possession,  there  is  nothing  to 
rebut  the  supposed  resulting  use,  and  fix  it  in  the  feofifees,  re- 
leasees, &c. ;  and  it  should  be  observed  that  the  legal  use  will 
not  restdt  to  the  grantor,  releasor,  &c.,  where  it  would  defeat 
the  intent  of  the  conveyance  by  merging  a  particular  estate  ex« 
pressly  limited  to  the  grantor,  releasor,  &c. 

Assuming  these  positions  to  be  accurate,  it  would  seem  to  in  erery  caia, 
flow  from  them,  as  a  necessary  consequence,  that  by  no  possi-  ^i^ole  use  r«- 
bility  can  a  particular  estate  of  freehold,  in  any  case,  result  to,  *"^*V'  °°^® 
or  remain  in,  the  grantor,  covenantor,  &c.; — ^for,  lue  of  the  ul- 

1.  Where  no  limitation  is  vested,  less  than  the  whole  use  of  lolta. 
the  fee-simple  cannot  result  or  remain ; — and, 

2.  Where  all  or  some  of  the  limitations  are  vested,  and  ab- 
sorb the  whole  use  of  the  fee-simple,  nothing  can  residt  or  re- 
main ; — ^and, 

3.  Where  all  or  some  of  the  limitations  are  vested,  but  do 
not  absorb  the  whole  use  of  the  fee-simple,  the  residue  of  the 
use  (being  the  idtimate  remnant  of  the  ancient  use)  will  result 
or  remain,  as  a  reversion  expectant  on  such  portion  of  the  use 
as  passes  in  the  particular  vested  estates. 

On  principle  (c),  it  is  conceived  that  the  grantor,  &c.,  cannot 
be  in  of  a  particular  estate  of  freehold,  as  part  of  his  old  use, 
whereof  he  hath  not  disposed,  because  if  he  make  a.  partial  dis- 
position of  the  use,  it  must  be  in  some  particular  vested  estate 
or  estates ;  and,  such  particular  estate  or  estates  being  deducted, 
the  residue  will  be  the  use  of  the  uUerior  fee-simple. 

(c)  But  see  PUm  v.  MUfwi^  1  Vent.  372 ;  Fearn,  C.  R.  42, 
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III. 

1 .  Conveyance  of  Legal  Estates. 

Ezteot  of  the         JUSTICE  and  conyenience  seem  to  require^  that^  in  every  case 
be 'afford^'  ^   where  property  is  vested  in  any  person  as  a  trustee,  either  ex- 
pressly or  constructively,  equity  should  be  enabled  to  effect  a 
transfer ;  and  to  effect  it  by  a  summary  process,  unless  the  court 
should  see  enough  of  difficulty  in  the  case  to  call  for  a  solemn 
investigation.    We  shall  presently  see,  however,  that  the  legis- 
lature has  fallen  short  of  conferring  tins  extent  of  discre- 
tionary power,  and  has  so  embarrassed,  by  distinctions,  the 
power  actually  conferred  as  to  have  rendered  it  peculiarly  fruit- 
ful of  litigation. 
Appiieadon  of       The  act  of  1  Will.  4,  c.  60,  extends  expressly  to  construcOoe 
to  oonatructiye'  trusts,  which  were  not  within  the  former  acts.    It  provides  par- 
*™**"'  ticularly  for  the  death  of  a  vendor  before  the  performance  of  the 

contract,  by  declaring  that  the  heir  shall  be  deemed  a  trustee 
within  the  act  (s.  16),  and  (if  the  vendor  shall  have  devised  the 
legal  estate  in  settlement)  by  enabling  the  devisee  for  life  or  for 
any  other  limited  interest,  to  make,  in  certain  cases,  an  effectual 
conveyance  (s.  17),  (a  provision  which  might  have  been  advan- 
tageously extended);  and  it  afterwards  provides  generally  for 
cases  of  constructive  and  implied  trusts,  but  exclusive  of  cases 
upon  partition,  cases  arising  out  of  the  doctrine  of  election  in 
equity,  and  the  case  of  a  vendor,  (except  so  far  as  the  latter 
case  is  before  expressly  provided  for),  to  which  cases  ''  this  act 
•^aritiDg  on       shall  not  extend ''  (s.  18).    But  in  order  that  a  conveyance  may 

be  obtained  under  this  act,  from  the  heir  or  particular  devisee  of 
a  vendor,  there  must  be  a  decree  for  specific  performance  of  the 
contract  {d),  the  costs  of  the  suit  coming  out  of  the  purchase- 
money  (e).  It  deserves  consideration,  whether  the  Court  might 
not  be  safely  and  beneficially  intrusted  with  a  discretionary 


wla; 


{d)  Ss.  16, 17,  et  vide  post,  472.    (e)  Pryihidrch  v,  H0vard,  6  Sim.  9. 
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power  to  proceed  upon  petition  in  these  cases/  It  often  hap- 
pens^ that  the  evidence  of  the  contract  is  beyond  dispute;  that 
the  purchaser  has  accepted  the  title,  and  has  paid,  or  is  ready 
to  pay,  his  money ;  that  nothing,  in  short,  remains  to  be  done, 
but  to  convey  the  legal  estate,  which  the  personal  representa- 
tive, or  any  third  person,  were  it  vested  in  him,  would  at  once 
convey  upon  his  own  responsibility ;  yet,  to  determine  what  is 
not  disputed,  there  must  be  the  formality  of  a  suit,  which,  in  a 
small  transaction,  may  dip  deeply  into  the  purchase-money.  In 
such  a  suit,  the  decree  would  be  almost  of  course,  and  be  ahsa* 
hde  against  an  infant  heir  (/).  K  a  discretionary  power  were 
given,  the  Court  would  not  act  on  petition,  except  in  very  clear 
cases,  but  (as  the  act  provides  in  regard  to  old  trusts,  &c.  {jg) ) 
direct  a  biU  to  be  filed;  and  the  worst  result  would  be  to  sub- 
stitute the  possible  injustice  of  an  inadvertent  order,  for  the 
certain  injustice  of  a  slow  and  costly  decree.  The  act  is  fettered 
by  a  degree  of  jealousy,  perhaps  excessive,  of  the  summary  in- 
terposition of  the  Court.  There  is  no  very  apparent  reason  for 
the  exclusion,  already  noticed,  of  certain  cases  of  constructive 
trusts ;  since,  where  an  adverse  interest  exists  or  is  set  up,  it  is 
made  essential  (A)  that  the  right  to  the  conveyance  shall  be 
established  in  a  suit  regularly  instituted.  The  result,  in  regard 
to  the  excepted  cases,  has  probably  not  been  exactly  what  was 
anticipated.  In  the  case  of  a  partition,  for  example,  where  — on  partitioo, 
infants  were  concerned,  either  as  plaintiffs  or  defendants,  they 
were  allowed  six  months  after  attaining  majority  to  shew  cause 
against  the  decree,  and  in  the  mean  time  the  conveyances  were 
respited  (t^.  But  the  1  Will.  4,  c  47,  s.  10,  enacts,  that  in  no 
suit  against  an  injCemt  shall  the  parol  demur,  and  it  has  lately 
been  held  by  the  Yice-ChanceUor,  (with  the  concurrence  of  the 
Lord  Chancellor  and  the  Master  of  tiie  Bolls),  that,  as  the 
plain  meaning  of  the  statute  is,  that  the  parol  shaU  not  (t .  e. 
'^  in  a  suit  for  payment  of  debts,  or  any  other  purpose'^)  demur, 
it  is  a  necessary  consequence  that  the  six  months  shall  not  be 
given  on  a  decree  by  reason  of  a  defendant  (or  plaintiff)  being 

(/)  Vide  post,  468,  n.  (j).  (t )  AUorm^Otneral  v.  ffamUtm, 

(g)  S.  12.  1  Madd.  214. 

(A)  S.  16,  et  vide  post,  472. 
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—not,  on  ex- 
change. 


Of  appointing 
tmsteei  nnder 
1  Win.  4,  c  60, 
f.22. 
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an  infant;  but  that,  where  there  is  a  decree  which  affects 
the  real  estate  of  an  infant,  the  Court  is  to  follow  up  the 
decree  by  ordering  conveyances  to  be  made  (J).  It  should  seem, 
therefore,  that  cases  may  now  occur,  where,  though  an  equity 
is  finally  established  against  an  infant  by  a  decree  absolute, 
yet,  if  a  legal  estate  happen  to  be  vested  in  such  infant,  no 
power  exists  in  the  Court  to  give  effect  to  its  decree  by  a  con* 
veyance.  Of  the  case  of  an  exchange,  there  is  no  express  men- 
tion in  the  act.  It  is  not  within  the  purview  of  the  sixteenth 
section;  but,  as  it  is  not  among  the  cases  excepted  by  the 
eighteenth,  it  might  be  thought  that,  where  one  of  the  parties 
to  an  agreement  for  an  exchange  dies  before  performance, 
leaving  an  incapacitated  heir,  a  conveyance  might  be  obtained 
under  the  act  in  a  suit  regularly  instituted ;  though,  as  a  spe- 
cific performance  could  not  be  enforced  against  the  heir,  (nor, 
if  money  were  to  be  paid  by  the  deceased  party  for  equality  of 
exchange,  would  the  executor  be  justified  in  paying  it  {k),  un- 
less the  title  of  the  surviving  party  were  such  as  the  deceased 
party  was  bound  at  his  death  to  accept),  a  reference  as  to  title 
would  be  necessary.  It  has  been  held,  however,  that  an  ex- 
change is  not  within  either  section  of  the  act,  whether  money 
be  given  for  equality  of  exchange  or  not  (/). 

The  twenty-second  section,  which  empowers  the  Court  to  ap- 
point any  person  to  be  a  new  trustee,  by  an  order  to  be  made 
on  petition  presented  for  a  conveyance  or  transfer  under  the 
act,  although  there  is  no  power  in  the  instrument  which  creates 
the  trust  of  appointing  new  trustees,  must  always  be  viewed  in 
connexion  with  the  previous  provisions  relative  to  conveyances 
and  transfers,  for  no  trustee  can  be  thus  appointed  except  upon 
tiie  occasion  of  an  application  duly  made  and  granted  under 
one  or  other  of  those  provisions.  The  very  terms  of  the  section 
in  question  so  clearly  iiiiport,  on  the  one  hand,  that  the  Court 
cannot  appoint  a  trustee  unless  in  the  matter  of  an  order  for  a 


(j)  Pateyg  v.  Mdnsfleld,  6  Sim. 
637.  Bat  see  SchoUfield  v.  Heafidd, 
7  Sim.  669  ;  where  the  Vice-Chan- 
cellor,  after  conferring  with  the 
Lord  Chancellor,  stated  the  rule  to 
be,  that  though  the  decree  is  for  a 


sale,  the  infant  onght  not  to  have 
six  months ;  secus,  where  it  is  for  a 
foreclosure, 

{k)  Broome  r.M<mek,  10  yes.697. 

(0  7\»mer  v.  Edgdl,   1 
602. 
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conveyance  or  transfer  (m)^  and^  on  the  other  hand^  that  the 
Court  can  appoint  a  trustee  in  every  such  case  {n),  as  to  render 
it  matter  of  surprise  that  the  effect  of  this  enactment  should 
have  been  repeatedly  agitated. 

In  a  recent  case  {o),  where  a  pecuniary  charge  upon  estates  in  Where  the  trust 
Antigua,  and  a  bond  debt,  had  been  assigned  to  a  trustee,  who  ^^a'bie.' 
was  a  lunatic,  but  had  not  been  found  such  by  inquisition, 
new  trustees  were  appointed  under  this  act,  and  the  Court  ap- 
pointed a  person  to  perform  the,  apparently  idle,  ceremony  of 
assigning  the  property,  as  the  substitute  of  the  trustee,  who  had 
no  legal  interest,  but  merely  an  office,  with  the  equitable  con- 
trol incident  to  that  office  {p).  If  the  practice  of  thus  dealing 
with  equitable  subjects  were  to  obtain,  it  would  be  productive 
of  some  singular  results  {q).  There  is  certainly  an  appareiit 
tendency  towards  it.  Thus,  where  an  equity  of  redemption  in 
fee  was  devised  to  A.,  simply  upon  trust  to  convey  it  to  B.  at 
twenty-one,  B.,  having  attained  twenty-one,  applied  under  the 
act  for  a  conveyance  from  the  infant  heir  of  A;  the  order  was 
made,  the  Master^s  report  was  obtained,  and  a  heavy  expense 
incurred,  before  it  was  discovered  that  the  eqtdiy  wqs  already  in 
B.  So,  where  A.,  an  equitable  owner,  mortgaged  to  B.  in  fee, 
a  similar  application  was  made  for  a  conveyance  from  the  infant 


(m)  In  re  Fitzgerald^  1  Lloyd  & 
Goold,  temp.  Sugd.,  20;  In  re  An- 
dersony  Id.  27* 

(n)  In  re  Coyne^  Sugd.  Acta  by 
Jemm.  2nd  ed.  l2Q\Inre  The  Earl  of 
MojfOy  Id.;  1  Lloyd  &  Goold,  temp: 
Plimket. — This  case,  which  seems 
to  have  demanded  an  extraordinary 
effort  of  the  Irish  Equity  Bench,  is 
a  mere  criticism  upon  the  word  dM- 
abilifyy  occurring  in  the  report  of 
the  judgment  in  the  case  of  In  re 
Fiixgerald,  The  word  disability  was 
not  used  alone ;  but,  even  unaided 
by  a  context,  it  would  ordinarily  be 
understood  as  a  short  term,  meant 
to  embrace  all  the  cases  in  which, 
but  for  the  act,  there  would  have 
been  inability  to  obtain  the  convey- 
ance or  transfer,  just  as  the  infant 


trustee  act  means  the  whole  act,  and 
not  merely  the  clause  relating  to 
infants.  The  liberal  constructioa 
put  upon  the  act  stands  singularly 
contrasted  with  the  rigid  construc- 
tion put  upon  the  report. 

(o)  In  re  Welch,  3  Myl.  &  Cr. 
292.  (But  see  Price  v.  Dewhurst,  in- 
fra). The  Lord  Chancellor  remarked 
that  the  act  was  obscure  as  regards 
such  cases. 

(/>)  But  see  Price  v.  Dewhwsty 
8  Sim.  617;  where  Sir  Launcelot 
ShadtoellyY.  C,  justly  held  "the 
object  of  the  act  to  be,  to  provide 
means  by  which  the  l^jfol  interest 
in  the  subject  of  the  trust  or  mort- 
gage may  be  conveyed." 

(y)  Vide  ante,  99, 127,  4M. 
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heir  of  B.,  and  the  order  obtained;  but  the  proceedings  drop* 
ped  on  the  suggestion  oi  counsel  that  the  mortgage  was  cqnit* 
ably  vested  in  the  executor.  Where  there  19  no  estate  to  be 
conveyed^  or  firnd  to  be  transferred  at  law,  it  should  seem 
that  the  powers  of  the  act  are  whcdly  dormant^  and  that  an 
appointment  of  trustees,  grounded  on  an  application  for  ti 
nugatory  conveyance,  must  be  equally  nugatory. 
—.where  the  By  a  marriage  settlement,  dated  in  1796,  an  undivided  share 

cjiMiM comp  -    ^£ ^^  estate  was  vested  in  A.  and  B.,  upon  trust,  on  failure  oi 

previous  trusts  for  the  husband  and  wife,  the  issue  of  tht  mar- 
riage, and  the  wife's  appointees,  to  convey  to  all  her  brothers 
and  sisters,  who  should  be  then  living,  and  the  children  of  de« 
ceased  brothers  and  sisters,  as  tenants  in  common  per  stirpes^ 
without  words  of  inheritance.  A.  died  in  1823.  B.  died  in 
1827,  intestate,  as  to  the  trust  estate,  leaving  C.  his  heir,  who 
had  gone  to  settle  in  Australia,  in  1822.  The  settlement  con- 
tained a  power  enabling  the  husband  and  wife,  and  afterwards 
the  trustees  or  trustee,  to  appoint  new  trustees.  In  1836,  the 
persons  claiming  under  the  limitation  to  the  brothers  and  sis- 
ters,  petitioned  for  the  appointment  of  new  trustees,  and  a  con* 
veyance  to  such  trustees;  the  usual  order  of  reference  was  made, 
and  the  Master  having  found  that  C,  ''if  living,  was  out  of  the 
jurisdiction  of,  and  not  amenable  to  the  process  of  the  Court/' 
two  trustees  were  appointed,  and  a  person  was  appointed,  in 
the  place  of  C,  to  convey.  The  limitations  of  the  settlement 
were  informal;  the  equitable  title  involved  inquiries  into  several 
facts,  and  was  rendered  complex  by  the  division  of  the  owner- 
ship, and  by  the  devolution  of  the  several  interests^  for  there  were 
nine  brothers  and  sisters,  all  of  whom  were  dead  (r).  This  case 
seems  to  shew  that  the  rule  which  would  confine  the  twenty- 
second  section,  enabling  the  Court  to  appoint  trustees,  on  peti* 
tion,  to  very  plain  cases  (s%  must  not  be  taken  too  strictly. 
Caies  to  which  It  is  material  to  mark  particularly  the  cases  specified  in  the 
(as  explained  '  eighth  scctiou.  In  ordcr  that  the  eighth  section  may  apply,  it 
4^c?  23  ^and*  1*  ^®  ^  ^®  made  out,  in  the  first  instance,  that  there  is  a  legal 
&  2  Vict  c  69),  estate  outstanding,  (of  which  the  Court  will  judge  {t) ),  upon 

(r)  In  re  relief's  SeUleineiUy  V.C,      Groold,temp.Sugd.,  17,  Whkl^  pet., 
28ih  July,  1896,  MS.  FUkb<mme  reap..  Id.  23. 

(*)  In  re  Nichollsy  1  Lloyd  &         (<)  In  re  Ddtary^  6  Sim.  288. 
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some  trost ;  for  which  purpose  an  acceptance  of  the  trost-estate 
is  material  (u)*  Then,  it  must  be  shewn,  either : — 1.  That  the  ^tmttees  out 
person  seised  ii  out  of  the  jurisdiction ;  or,  3.  That  he  is  not  Action  &o!* 
amenable  to  the  process  of  the  Court,  (and  a  person  who  can-^ 
not  be  found,  after  diligent  inquiry,  is  so  considered  {s) ) ;  or, 
8.  That,  of  several  joint-trustees,  it  is  uncertain  which  surrived  j 
or,  4.  That  it  is  uncertain  whether  the  last  known  trustee  be 
living  or  dead;  or,  6.  That  the  last  known  trustee  is  deadj 
without  a  known  heir,  (and  if  the  heir,  though  known,  cannot 
be  found,  then  the  order  may  be  made  as  in  the  case  of  a  trus- 
tee not  amenable  to  the  process  of  the  Court  (p) ) ;  or,  6.  That 
the  trustee  is  dead  without  an  heir  {z) ;  and  this  applies,  for  ex- 
ample, to  the  case  of  a  bastard  sine  prole,  who  cannot  have  a 
collateral  heir ;  or,  7.  That  the  trustee  or  heir  neglects  or  re- 
fuses to  convey  for  twenty-eight  days  after  tender  of  a  proper  (a) 
conveyance  by  or  on  behalf  of  a  person  entitled  to  require  the 
same.  In  any  of  these  cases,  the  Court  may  appoint  a  person 
to  convey,  in  the  place  of  the  trustee  or  heir.  It  may  be  useful 
to  direct  attention  to  these  further  points — 1.  That  the  acts  of  — mortsageei, 
1  Will.  4,  c.  60,  (s.  8),  and  4  &  5  WiD.4,  c.  28,  taken  together,  morJtSLl^ 
were  treated  as  investing  the  Court  with  the  same  authority  in  ^^ 
regard  to  mortgagees  and  the  heirs  of  mortgagees,  as  in  regard 
to  trustees  and  the  heirs  of  trustees  {b);  but,  that  the  applica- 
tion of  those  acts,  in  regard  to  persons  dying  seised  of  any  land 
by  way  of  mortgage,  is  confined,  by  the  recent  act  of  1  &  2 
Vict.  c.  69,  s.  3,  to  the  cases  there  expressly  provided  for;  for 
though  it  has  been  said  that  the  latter  act  does  not  narrow  the 
operation  of  the  former  acts,  which,  being  remedial  acts,  ought 
to  be  construed  liberally,  rather  than  incumbered  with  explan- 
atory and  additional  enactments  (c),  yet  it  is  dear,  that  the 
third  section  of  1  &  2  Vict.  c.  69,  does  preclude  the  construc- 
tive extension  of  the  eighth  section  of  1  Will.  4,  c.  60,  to  any 

(u)  Sngd.  Actsby  Jemm.  2nd  ed.  (a)  See  Ex  parte  Payn^^  6  Sim. 

176.  645. 

{x)  In  re  Pegg,  post,  476.  (b)  Et  parte  WhUUm^  1  Keen, 

\y)  lb. ;  and  see  Vol.  II.  Free.  278 ;  In  re  Stanl^^  7  Sim.  170. 

No.  38.  (c)  Per  Sir  L.  Shadwell,  V.  C, 

(«)  4  &  5  Will.  4,  c.  23,  SB.  2  In  re  JVilsan,  8  Sjm.  302j  In  re 

StQ^  Gathome,  Id.  304. 


472 


In  what  cases 
there  mutt  be  a 
suit 


In  what  cases 
the  court  may 
direct  a  suit. 


Devisees,  &c, 
within  the  act 
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other  case  of  a  mortgagee  than  those  expressly  contemplated 
by  the  former  of  those  enactments  (rf).  2.  That  the  acts  in 
question  extend  to  constructiye  and  implied  trasts,  (with  the 
exceptions  already  noticed)^  and  to  trusts  coupled  with  an  in* 
terest  or  imposing  a  duty.  3.  That  in  every  case  of  a  constnic* 
tive  or  implied  trust,  arising  out  of  a  contract  for  sale^  there 
must  be  a  suit  prosecuted  to  a  decree  for  specific  performance  {e), 
and  that  in  every  other  case  of  a  constructiye  or  implied  trust, 
'^  where  the  alleged  trustee  has  or  claims  a  beneficial  interest 
adversely  to  the  party  seeking  a  conveyance  or  transfer/'  there 
must  be  a  suit  prosecuted  to  a  decree  for  establishing  the  trust. 
Though  mortgagees  and  heirs  of  mortgagees  are,  vSterJiiU  saiis-' 
faction,  trustees  by  construction  of  equity,  within  the  eighth 
and  eighteenth  sections  of  1  Will.  4,  c.  60,  twt  "  having  or 
claiming  a  beneficial  iuterest  '^  within  the  above  clause  of  the 
latter  section  (/),  yet  it  is  easy  to  suppose  cases  in  which  the 
Court  would  not  dispose  summarily  of  a  mortgage  estate  {ff). 
4i.  That  in  every  case,  a»  well  of  an  express  but  naked  trust, 
as  of  an  express  trust  involving  some  interest  Or  duty,  and  in 
every  case  of  a  mortgagee,  not  being  a  mere  trustee,  the  Court 
may  direct  a  suit  to  establish  the  right,  and  trill  so  direct  in  all 
obscure,  complex,  or  suspicious  cases  {h) ;  but  the  Court  has  a 
discretion  (i),  and  is  not  precluded,  in  any  case  falling  under 
this  head,  from  making  the  order  on  petition.  5.  That  though 
the  same  discretionary  powers  are  not  expressly  given  by  the 
4  &  5  Will.  4,  c.  23,  yet,  as  that  act  directs  the  Court 
to  appoint  a  person, ''  in  like  manner  as  is  provided  by  '*  the 
1  WilL  4,  c.  60,  those  powers  must  be  taken  to  extend  to  cases 
within  the  4  &  5  Will.  4,  c.  23.    6.  That  devisees,  and  other  real 


{d)  Green  t.  Holdenf  1  Bear. 
207. 

(e)  Prytharch  v.  Havcwdy  6  Sim. 
9 ;  Broom  v.  Broom,  3  My L  &  K. 
443;  WaUon  v.  Merry,  6  Sim.  328. 

(/)  But  see  In  re  Dearden,  3 
MyL  &  K.  508. 

{g)  See  1  &  2  Vict,  c.69;  ante, 
471. 

(A)    See   Chodson   v.  EUUon,    3 


Russ.  596;  In  re  NtchoUe,  1  Lloyd 
&  Goold,  temp.  Sugd.,  17 ;  Wkit- 
Ify  pet.,  Fishhoume  resp.,  Id.  23  ; 
Ee  parte  Merry,  1  Mylne  &  K. 
677;  but  see  Ex  parte  Dover,  6 
Sim.  500;  In  re  The  De  Cl^jbrd 
Estates,  2  Myl.  &  K.  624;  Ex 
parte  Payne,  6  Sim.  645. 

(0    ^>et  In  re  The  De  CUford 
Estates,  2  Myl.  &  K.  624. 
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represeutatives^  (including^  therefbre^  the  heir  of  a  devisee  {k), 
whether  by  common  law,  custom  (/),  or  otherwise),  are  included 
under  the  term  Aeir  (m) :  and  that  devisees  for  a  limited  interest,  DeWsees  for 
as  for  life,  of  a  deceased  vendor,  are  enabled  in  certain  cases  (»)  uei  to^convey 
to  convey  the  fee  to  a  purchaser.     So,  under  the  1  Will.  4,  c.  47,  ^°  *  piwchMtr. 
for  payment  of  debts  out  of  real  estates,  devisees  for  life,  &c.,  as 
well  as  infant  heirs,  may  be  directed  to  convey.'    So,  under  the 
same  act,  an  infant  devisee  in  tail  has  been  ordered  to  convey  (o). 
And  now,  by  the  act  of  2  &  8  Vict.  c.  60,  s.  1,  the  powers  of 
1  Will.  4,  c.  47,  are  expressly  extended  to  cases  whare  the  ten- 
ant for  life,  or  other  person  having  a  limited  interest,  or  being 
first  executory  devisee,   is  an  infant  —  an  enactment  which 
seems  to  have  been  dictated  by  superabundant  caution  (j9). 
But  where  there  was  a  tenant  for  life,  remainder  to  trustees 
during  his  life  to  preserve  &c.,  remainder  to  his  children  in  tail, 
remainder  over,  and  there  were  children  in  esse  who  were  in- 
&nts,  they  were  directed  (under  the  1  Will.  4,  c.  60)  to  con- 
vey as  infant  trustees;  so  that,  in  order  to  acquire  the  com- 
plete legal  fee,  it  was  necessary  that  the  tenant  for  life,  the 
trustees,  and  the  infants,  should  join,  and  that  the  conveyance 
should  be  inroUed  pursuant  to  3  &  4  Will.  4,  c.  74;  thus  bar- 
ring the  estates  tail  of  the  existing  children,  and  destroying  the 
contingent  remainder  of  the  unborn  children  (9).     By  there-  Tbepowenof 
cent  act  of  2  &  8  Vict.  c.  60,  already  referred  to,  the  powers  of  Ixtended'to  *'' 
1  Will.  4,  c.  47,  are  extended  so  as  to  authorize  mortgages^  as  mor^;agiDg. 
well  as  sales,  for  the  payment  of  debts;  and  the  previous  observa- 
tions, in  regard  to  purchasers,  are  therefore  applicable  also  to 
mortgagees,  under  these  acts.    7.  That  "  a  trustee  for  sale,  or  for  Trustees  for 
general  purposes,  is  not  within  the  present  act  (r),  and  in  such  ^^^^*  .  |,. 
cases  a  bill  must  be  filed  for  the  appointment  of  new  trus-  the  aot 
tees («).''    It  is  clear  that  where  a  trust  for  sale,  requiring,  of 
course,  judgment  and  discretion,  is  vested  in  an  infant,  &;c., 

{i)  See  Brook  v.  SmiUhy  2  Russ.  (/>)  See  2  Siigd.  V.  &  F.  lOth  ed. 

&  M.  73.  105,  n.  I. 

(/)  See  /n re  Dtharyy  6  Sim.  283.  (q)  In  re  /o^,  1838. 

(m)  S.  2.  (r)  1  Will.  4,  c.  60. 

(n)  S.  17.  (<)  Sugd.  Acts  by  Jemin.  2nd  ed. 

(0)  Penny  v.  Pretor,  9  Sim.  136.  168. 


474  COMYETANCE  OF  LEGAL  E6TATE& 

the  trost  cannot  be  exeonted  otherwise  than  nnderthe  directiaii 
of  the  Court;  in  a  suit  duly  instituted ;  and  that  the  tnut  ea* 
tate  ought  not  to  be  conveyed^  unless  to  new  trustees  properly 
appointed;  or  to  a  purchaser  under  the  trust;  or^  if  oth^wise^  by 
the  direction  of  the  person  or  persons  competent  to  bind  the 
whole  beneficial  interest.  If  there  be  a  power  of  appointing  new 
trustees;  Tested  in  persons  free  from  disability;  then  a  conyey- 
ance  to  new  trostees;  appointed  under  the  power;  may  certainly 
be  obtained  by  petition  imder  the  act.  Even  if  the  appoint- 
ment rest  with  the  Ckmrt;  still;  when  there  is  soch  a  disability 
on  the  part  of  the  legal  owner  as  lets  in  the  summary  jurisdic- 
tion of  the  Court  under  the  twenty-second  section;  it  can  liardly 
be  affirmed  that  the  case  is  "  not  within  the  act;''  for  erery  pur- 
pose;  and;  to  say  that  the  Court  mtf  not  appoint  on  petition; 
in  dfUjf  case  of  a  trust  for  salC;  or  other  trust  cdT  that  nature;  ia 
to  fetter  a  discretionary  power  by  an  arbitrary  rule  (Q.  How^ 
ever;  a  suit  is  the  ordinary  course  in  such  cases;  and  the  estate 
may  doubtless  be  conveyed  under  the  act  to  trustees  appointed 
in  the  suit;  for  which  purpose;  as  well  as  for  the  purpose  of  con* 
reying  to  a  purchaser  under  the  trust;  the  case  is  clearly  "  with- 
in the  act/'  As  to  a  conveyance  to  the  cesttd  que  trust  of  the 
money;  when  absolutely  entitled  and  free  from  disability;  or 
to  his  nominee;  there  does  not  appear  to  be  any  sufficient 
ground  for  refusing  the  order  in  a  clear  case.  The  statute  of 
7  Anne;  c.  19;  did  not  extend  to  trusts  imposing  a  duty  {u),  hut 
the  present  act  does  expressly  extend  to  such  trusts.  The 
Court;  it  is  true;  may  direct  a  bill  to  be  filed  in  every  such  case; 
but  so  it  may  in  every  case  of  a  mortgagee ;  yet;  in  the  exercise 
of  a  wholesome  discretion;  it  does  not  ordinarily  deem  that 
Heir  of  mort*  precaution  necessary. — In  the  case  of  the  common  power  of  sale 
poSw  oTwic.     ™  *  mortgage  becoming  vested;  along  with  the  estate,  in  the 

infant  heir  of  the  mortgagee,  it  should  seem  that  the  heir; 
though  having  a  duty  to  perform;  would  be  ordered  to  convey 
to  the  executors  or  to  a  new  lender;  the  power;  if  properly 
framed;  being  considered  as  incident  to  the  security;  and  trans- 
ferable with  it  (a?). 

.  (0  See  In  re  The  De  Clifford  JBs-         (ai)  But  see  Bradford  v.  BelfiM^ 
taies,  2  Myl.  &  K.  624.  2  Sim.  264 ;  and  see  also  1  &  2  Vict, 

(ti)  Et  parte  Chaskru^,  Jac.  56.       c.  69. 
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The  practitioiieif  should  bear  in  mind  that  it  is  no  answer  to  Orden  not  war- 
an  objection  taken  to  an  order  pni^rting  to  be  made  under  act,  toiZ 
the  authority  of  the  act,  that  the  Court  has  thought  fit  to  make 
the  order;  for  if  the  case  be  not  within  the  act,  the  order  is 
waste  paper  (y). 

The  eleyenth  section  may  also  be  considered  as  furnishing  a  Orden,  how, 
key  to  the  construction  of  the  act.    By  that  section,  orders  appUeationl'to 
under  the  act  are  directed  to  be  made,  either  in  a  cause  de*  ^  ™'^®' 
pending  [z),  or  on  petition  in  the  lunacy  or  matter.    It  then 
proceeds  to  declare  who  shall  be  the  petitioner,  contemplating 
three  cases :  1.  A  conveyance  to,  or  by  the  direction  of  any  per*  ConToyance 
son  beneficially  entitled;  in  which  case  the  order  is  to  be  made  i^owner"^' 
on  the  petition  of  the  person,  or  some  or  one  of  the  persons, 
beneficially  entitled.    It  should  seem  from  the  words  "  or  some 
or  one  of  the  persons,^'  that  where,  for  example,  the  beneficial 
ownership  is  in  settlement,  the  whole  legid  estate  may  be  con* 
yeyed  on  the  petition  of  the  immediate  equitable  tenant  for  life* 
2.  A  conyeyance  to  a  new  trustee  or  trustees,  to  be  appointed  —to  a  new 
under  a  power  or  by  the  Court;  in  which  case  the  order  is  to  ' 

be  made  on  the  petition  of  the  trustee,  or  some  one  of  the  trus* 
tees,  or  of  any  person  haying  an  interest.    By  *'  trustees  ap* 
pointed  by  the  Court,''  we  are  to  understand  trustees  appointed 
either  in  a  suit,  or  in  a  summary  manner  (a),  under  the  twenty- 
second  section.    8.  A  conyeyance  by  a  mortgagee;  which  is  ^by amort- 
to  be  made  on  the  petition  of  the  person,  or  some  one  of  the  ^*^*' 
persons  entitled  to  the  equity  of  redemption  or  to  the  mo* 
ney ;  and,  in  case  of  the  infancy  or  lunacy  of  a  person  so  enti* 
tied,  of  the  committee  or  guardian.    This  does  not  apply  to  a  —by  a  sathfcd 
satisfied  mortgagee,  the  case  of  a  satisfied  mortgagee  belonging  ™°'^'^®* 
properly  to  the  first  class.    Eyen  if  the  act  had  not  been  ex* 
tended,  first  by  implication,  firom  the  language  of  a  subsequent 
act  {b),  and  since  by  an  express  declaration  of  the  legislature  (c), 
to  mortgagees,  it  might  have  been  contended,  that,  after  pay* 
ment,  they  were  constructiyely  trustees  within  the  eighteenth 
section,  "not  haying  or  claiming  a  benefidal  interest,'^  and 

(y)  See  InreFUz^snM,  1  Lloyd  (6)  4  &  5  WiU.  4^  c.  23 ;  yide 

&  Goold,  temp.  Sugd.  20.  ante,  471. 

{*)  Vide  post,  477.  (c)  1  &  2  Vict,  c  00. 
(a)  Vide  ante,  468. 
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competent^  as  such^  to  convey  on  the  petition  of  an  owner  or 
part-owner  of  the  equitable  fee^  as  being  a  person  beneficially 
entitled  within  the  eleventh  section.    The  only  case  of  a  moirt- 
gagee  expressly  provided  for  by  the  1  WiU.  4^  c.  60^  is  that  of 
an  unscU^fied  lunatic  or  in£mt  mortgagee  (ss.  3^  6^  7)  ;  but  it 
could  not  have  been  intended  "to  exclude  altogether  the  case  iA 
a  satisfied  mortgagee  or  his  heir,  '^  out  of  the  jurisdiction,''  &c 
(s.  8).     It  should  rather  seem  that,  according  to  the  true  con- 
struction of  the  act,  unassisted  by  the  explanatory  act  of  4  ft  3 
WiU.  4,  c.  23,  such  cases  were  within  the  eighth  section^  as 
enlarged  by  the  eighteenth  section,  (not  being  there  excepted), 
and  therefore,  of  course,  within  the  eleventh  section.     On  thii 
exposition,  indeed,  the  legislature  (4  &  5  Will.  4,  c.  23)  must  be 
taken  to  have  proceeded,  for,  as  the  eighth  section,  which  speaks 
of  trustees,  must  be  understood  of  express  trustees,  in  contra- 
distinction to  constructive  trustees,  for  whom  the  eighteenth 
flection  provides  in  terms,  satisfied  mortgagees,  who  are  merely 
constructive  trustees,  could  not  otherwise  have  been  deemed 
within  the  act. — ^The  petitioner  may  be  an  infant  or  other  in- 
capacitated person. — ^The  Court  will  make  the  order  on  petition, 
in  a  suit,  where  the  requisite  acts  appear  upon  the  record, 
without  a  reference  {d). 
A  trustee  ab-        The  words  ^'not  amenable  to  the  process  of  the  Court  *^  are 
dered  m '^ot^'  Considered  as  embracing  the  case  of  a  trustee  who.has  absconded, 
*™ceM  o/uio'*  and  who  cannot,  after  proper  inquiry,  be  discovered.   Land  was 
Court"  devised  to  A.  and  B.,  their  heirs  and  assigns,  upon  trust  to  selL 

A.,  being  embarrassed,  quitted  Ins  residence  shortly  before  the 
testator's  death,  and  had  ever  since  been  absent  from  home, 
nor  after  diligent  search  could  his  place  of  abode  be  diaco^ 
vered.  On  the  petition  of  B.,  and  of  a  legatee  for  life  of  the 
proceeds,  the  Court  appointed  C.  to  be  a  trustee,  in  the  place  of 
A.,  as  being  ''  not  amenable  to  the  process  of  the  Court  (e),''  and 
ordered  B.,  for  himself  and  A.,  to  convey  to  C,  so  as  to  vest 
the  trust  estate  in  C.  together  with  B.;  and  ordered  C.  to  join  B., 
who  had  caused  part  of  the  trust  estate  to  be  sold  by  auction, 
in  conveying  to  the  purchasers  (/).  This  was  a  peculiar  case. 
The  regularity  of  the  proceeding  may  be  questioned ;  for  it  was 

(<f )  Parker  v.  Burtuy,  1  Beav.  492.         (J)  In  re  Pegg^  V.  C,  13  Aug. 
{e)  1  WiU.  4,  c.  60.  1836,  MS. 
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not  prored  that  A.  had  become  a  trustee  within  the  eighth  sec- 
tion of  the  act.  There  must  be  an  acceptance  of  the  trust  estate 
in  order  to  enable  the  Court  to  exercise  summary  jurisdiction  in 
the  appointment  of  a  trustee  (^),  A  disclidmer  by  the  alleged 
trustee^  before  acceptance,  must,  by  striking  his  name  out  of 
the  instrument,  nullify  the  order. 

The  evidence  in  cases  of  unknown  heirs,  &c.,  is  sometimes  not  NegatiTa  eri- 
a  little  curious.  The  family  history  is  exhausted  to  prove  a  ne-  cibMof an nn- 
gative.  So,  in  the  case  already  mentioned  of  the  absconded  frus-  ^**^  ^•"'  *^ 
tee  (A),  there  were  affidavits  of  fruitless  searches  made  in  every 
direction,  for  a  person  whom  nobody,  probably,  cared  to  find. 
There  seems  to  be  no  limit  to  this  species  of  inquiry,  nor  con- 
sequently to  the  expense,  but  the  discretion  of  the  Master. 
When,  at  length,  the  amount  of  evidence  is  such  as  to  justify 
disbelief  in  the  existence  of  a  legal  owner,  or  known  legal  owner, 
some  person  is  appointed  in  the  place  of  the  legal  owner  to  con- 
vey the  estate.  To  those  who  have  not  duly  studied  the  nature 
and  office  of  the  legal  ownership,  as  distinguished  from  the 
equity,  this  must  appear  to  be  a  singularly  artificial  process ; 
and  even  to  the  lawyer,  impressed  with  the  importance  of  the 
distinction^  it  may  appear  to  deserve  consideration,  whether  some 
shorter  and  cheaper  method  might  not  be  devised  for  enabling 
parties  to  get  in  a  legal  estate  which  ought  clearly  to  wait  upon 
their  equitable  dominion. 

Where  an  infant  heir  appears  by  the  decree  of  the  Court  to  OzdertoeonTej 
be  a  trustee,  and  the- right  of  the  party  entitled  to  a  conveyance  "*Je  heilring, 
is  clearly  established,  a  conveyance  will  be  directed  under  the  ^^^»* » i^^ 
1  WiD.  4,  c.  60,  8.  12,  by  the  same  decree,  a  petition  for  the 
purpose  being  unnecessary  (i);  and  it  is  conceived  that  the  de- 
cree must  contain  an  express  direction  in  regard  to  the  convey- 
ance, as  well  as  a  declaration  of  the  right,  though  the  contrary 
has  been  contended.    But  no  order  can  be  obtained  under  this  _not  on  mo- 
act,  or  the  1  Will.  4,  c.  47,  upon  motion  (*),  though  "  in  a  cause  ****"* 
depending ''  (s.  11). 

(j)  See  Sugd.  Acts,  by  Jemm.  v.  Broom,  3  Myl.  &  K.  443 ;  Wal- 

2nd  ed.  176.  tm  v.  Merry,  6  Sim.  328;  Mill$r  v. 

(A)  In  re  Pegg,  nbi  supra.  Knight,  1  Keen,  129. 

(0  See  s.  12,  (""by  the  same  de-  {h)  See  MtOer  t.  KnigMy  supra; 

cree  to  direct  aconveyanoe**).  Broom  Anon*  1  You.  &  Coll.  75. 
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An  infant  trustee  conveja  in  person  (see  s.  13)^  unless  out  of 
the  jurisdiction^  &c.  (s.  8)^  when  a  substitute  will  be  appointed 
to  oonvey;  but  orders  inadvertently  appointing  a  person  to 
convey  for  the  infant^  as  in  the  case  of  a  trustee  within  tiie 
eighth  section,  have  occurred.  A  trustee  of  unsound  mind  oon- 
veys,  if  found  lunatic  by  inquisition,  by  his  committee  (s.  8), 
otherwise  by  a  person  appointed  to  convey  (m).  It  has  hap- 
pened that  the  ephemeral  office  (n)  of  conveying  under  thii  act 
has  been  matter  of  serious  contest,  and  that  the  Master  has  had 
to  decide  between  several  competitors  (o). 

This  act,  though  a  manifest  improvement  on  the  former  actB, 
has  not  been  fortunate.  The  framer  has  put  one  constrodioa 
upon  it  {p\  the  legislature  another  (;);  the  practice,  when  ap- 
parently settled  by  decision  (r),  has  been  entirely  overturned  (i); 
and,  either  firom  want  of  attention  on  the  part  of  the  practi- 
tioner, or  firom  some  defect  of  expression  or  arrangement  in  tiie 
act  itself,  there  has  been  a  constant  struggle  to  accomplish^  \ij 
its  summary  means,  objects  which  it  was  never  intended  to  fad* 
litate.  The  distinctions,  not  always  well  defined,  are  too  numer- 
ous and  too  nice,  and  are  now  rendered  more  perplexing  by  a 
partial  departure  fiK)m  the  cautious  views  of  the  firamer.  When 
it  is  considered  that  ''  the  great  mass  of  landed  property  i> 
equitable,'^  and  that  fiduciary  estates  are  so  many,  and  so  vari- 
ous in  kind,  degree,  and  circumstance,  hardly  any  object,  con* 
nected  with  the  amendment  of  the  law,  will  appear  to  be  more 
important  than  the  means  of  calling  in  the  legal  estate  at  onoe 
expeditiously,  cheaply,  and  safely.  But  the  present  machinery  is 
to  the  last  degree  intricate  and  operose;  private  property,  and 
the  public  time,  are  wasted  in  idle  inquiries,  (analogous  to  thoie 
under  the  old  entaUed  money  act  [t) ),  for  the  purpose  of  ^Mcet- 
taining  whether  trustees  are  out  of  the  jurisdiction,  or  have  died 


(m)  See  /n  r0  Piggiftty  2  Russ.  & 
M.68d. 

(»)  See  B^.  V.  PiUy  2  Per.  &  D. 
£86;  8  Jar.  1Q28. 

(o)  In  r€  Chddard,  1  Myl.  & 
R.  25.  See  PrendergasC  v.  Ilyre^  1 
Lloyd  &  Goold,  temp.  Sngd.  11. 

(/>)  4  &  6  Will.  4,  c.  28,8.  2;  Ex 


parte  Whittm,  1  Keen,  278. 

(q)  Fdhwea  v.  Till,  6  Sim.  319; 
Prytharch  v.  ffavardy  6  Sim.  9. 

(r)  Miller  v.  Kmg^,  1  Keen, 
129. 

(«)  See  In  r«  FUggmxOdt  I  Lloyd 
&  Goold,  temp.  Sugd.  20. 

(0  Ante,  204. 
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without  known  heirs^and  to  whom  the  beneficial  interest  belongs^ 
even  in  cases  where  it  is  proposed  only  to  shift  the  legal  estate 
to  new  trostees^  without  any  disturbance  of  the  equities.  There 
are  six  acts  of  Parliament  (u),  bearing  directly  or  indirectly 
upon  trust  estates^  all  in  concurrent  and  not  very  harmonious 
operation ;  and  to  increase  the  confusion^  the  decisions  and  the 
practice  of  the  Courts  and  Masters  fluctuate  and  conflict.  The 
law  should  be  enlarged^  simplified,  and  consolidated.  Why  Suggestion  of  a 
should  not  the  Court  be  enabled  at  once,  by  its  order,  to  vest  remSy.  *""^* 
the  legal  estate  where  it  ought  to  be  vested,  or  the  beneficial 
owner  be  enabled,  by  his  own  act,  to  clothe  himself  with  that 
quantum  of  legal  estate  of  which  he  might  clearly  enforce  a 
conveyance  ?  We  appear  to  be  fast  drawing  to  a  crisis,  when  it 
will  be  found  necessary  to  consider  the  inconveniences  arising 
from  outstanding  legal  estates,  with  a  view  to  some  less  costly 
and  more  comprehensive  remedy.  The  expense  and  inconve- 
nience of  applications  to  the  Court  in  the  case  of  mortgagees, 
might  be  avoided  in  a  great  measure  by  improvements  in  the 
form  of  mortgage  securities  (ai), 

(«)  1  Wm.  4,  c.  36 ;  1  WiU.  4,  c.      Vict.  c.  60. 
47;  1  WiU.  4^  C.60;  4  &  5  Wm.4^         («)  See  VoL  H.  Prec  Nos.  24, 
c.  23;  1  &  2  Vict.  c.  69;  2  &  3     26, 27,  28, 29,  and  notes. 


480  QUESTIONS  AS  TO  THE  DIVISION  OF  PROPERTY 


2.  Questions  concerning  the  ewisting  Division  of  the  OwnaMp 

into  Legai  and  Equitable, 

%*  These  Qaestions  were  suggested  to  the  author  by  the  project  for  a  Genenl 
Register,  though  the  connexion  may  not  be  immediately  apparent  (a),  ud 
were  drawn  up  in  consequence  of  certain  alterations  in  the  law  contempUted 
by  the  Real  Property  Covmifsioners,  and  of  certain  questioDS  {b)  preptred 
by  thenu 

1.  If  the  limitation  of  a  use  liad  not  been  excluded  firom  the 
operation  of  the  Statute  of  Uses^  what  would  have  been  the 
state  of  the  law  of  real  property  under  that  statute^  with  refer- 
ence as  well  to  passive  uses^  imposing  no  duty  upon  the  grantee, 
as  to  active  uses,  imposing  a  duty  upon  him? 

2.  Was  not  the  construction  put  upon  the  statute  absurd  (c), 
inasmuch  as  if,  before  the  statute,  land  had  been  conveyed  to  A. 
to  the  use  of  B.,  to  the  use  of  C,  a  purchaser,  the  use  would 
have  belonged  to  C,  and  not  to  B.,  in  whom,  nevertheless,  a 
statute  designed  to  transfer  uses  into  possession  is  made  to  de- 
posit the  estate? 

8.  Has  not  this  construction  led  to  the  firequent  separation  of 
the  equitable  or  beneficial  right  firom  the  legal  estate,  and  has 
not  such  separation  rendered  titles  complex  and  precarious,  and 
judicial  proceedings  vexatious  and  drcaitous? 

4.  Is  not  the  legal  estate  often  fixed  in  a  stranger,  contrazy 
to  the  manifest  intention ;  as  where  an  appointment  is  made  un- 
to A.,  to  the  use  of  B.;  or  it  is  declared  that  a  fine  or  recoveiy 
shaU  enure  unto  A.,  to  the  use  of  B. ;  and  is  not  such  an  acci- 
dental disunion  of  the  legal  estate,  and  the  beneficial  right,  often 
productive  of  much  expense  and  inconvenience? 

6.  Have  not  courts  of  law  struggled  to  mitigate  the  inconve- 
nience of  passive  trusts,  by  presuming  re-conveyances  and  sur- 
renders of  legal  estates;  and  has  not  the  doctrine  of  presump- 
tion, regardless  alike  of  moral  probability,  and  of  the  practice  of 
conveyancers,  aggravated  the  evil,  by  introducing  great  uncer- 
tainty into  titles? 

(a)  Vide  post,  488.  {h)  Vide  post,  484. 

(c)  Sed  vide  ante,  00. 
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6.  Do  not  parties  incur  great  expense  and  delay  in  obtaining 
conveyances  of  dry  legal  estates  from  infants^  lunatics,  Sfcc. ;  and 
ought  not  a  direct  and  simple  adjudication  to  be  substituted  for 
the  operose  and  seemingly  absurd  expedient  of  directing  an  in- 
fant or  a  mere  stranger  to  convey  (A),  like  a  mere  machine,  the 
one  incapable  of  volition,  and  the  other  destitute  of  both  dis- 
cretion and  estate? 

7.  What  are  the  principal  motives  inducing  the  intentional 
creation  of  passive  trusts  ? 

8.  Is  not  the  existence  of  such  trusts  attributable  mainly 
to  two  causes — ^first,  the  difference  between  the  condition  of 
the  legal  estate  and  equitable  right  (the  latter  enjoying  an  ex- 
emption from  the  rules  of  tenure^  &;c.) ;  and,  secondly,  the 
continued  residence  of  the  estate  in  trustees  and  mortgagees 
after  the  purposes  for  which  it  was  conveyed  have  been  ful- 
filled? 

9.  Do  not  active  trusts  commonly  exceed  their  just  limits,  as 
well  by  absorbing  a  larger  portion  of  the  legal  estate  than  their 
purposes  require,  as  by  intercepting,  while  in  a  quiescent  state, 
the  legal  dominion  of  the  persons,  who,  subject  to  such  trusts, 
are  entitled  to  the  ownership  of  the  land  ? 

10.  Kthe  legal  ownership  could  be  modified  and  aliened  with 
as  much  facility  as  the  equitable  right,  and  were  relieved  from 
certain  consequences  of  tenure,  (as  liability  to  forfeitvre),  would 
any  inconvenience  arise  from  all  interests  in  land  being  purely 
legal ;  and  is  it  not  fit  that  the  artificial  distinction  between  com- 
mon law  estates,  uses,  and  trusts,  should  be  taken  away,  and  all 
the  purposes  of  settlement  and  alienation  be  attainable  at  law 
by  direct  means  ? 

11.  Would  the  effect  of  such  a  change  be,  to  enable  parties, 
with  facility,  to  make  dispositions,  and  assert  rights,  which  at 
present  can  be  made  or  asserted  only  by  artificial  ajid  indirect 
methods  ? 

12.  When  those  interests  which  are  now  dependent  on  the 
accident  of  notice  (i.  e,  equitable  interests)  shall  be  rendered 
permanent  by  means  of  a  register,  would  they  not  become,  in 

{h)  See  I  Will.  4,  c.  60. 
VOL.  I.  I  I 


482  QUESTIONS  AS  TO  THE  DIVISIONS  OP  PROPERTY 

effect^  ownerships  of  the  land  itself^  and^  as  snch^  proper  objects 
of  legal  jurisdiction  ? 

13.  Upon  what  footing  ought  active  trusts  to  be  placed^  so  as 
to  confine  their  interference  with  the  legal  ownership  of  the 
land  strictly  to  the  purposes  of  their  creation  ? 

14.  Do  not  legal  rights  of  entiy^  and  legal  authorities^  as  dis* 
tinguished  firom  legal  estates^  afford  the  means  of  inyestiiig  ac=- 
tive  trustees  with  a  dominion  exactly  commensurate  with  the 
purposes  of  the  trust  ? 

15.  Considering  that  the  grant  of  a  growing  crop  would  con- 
fer on  the  grantee  a  right  of  entry  for  the  purpose  of  reaping 
and  carrying  it  away,  why  should  a  conveyance  of  the  land  to 
him  upon  trust  to  effect  that  single  purpose  have  any  other  or 
greater  effect,  seeing  that  the  transactions  are  substantially  the 
same ;  and  why  should  not  a  court  of  law  be  authorized  to  hold 
equally  in  the  latter  case,  as  in  the  former,  that  the  dominion  is 
restricted  to  the  act  to  be  performed? 

16.  Is  not  the  common  law  judge  in  the  habit  of  looking  at 
the  nature  and  scope  of  the  trust,  in  order  to  determine  what 
estate  ought  to  be  taken  by  the  trustee  where  the  disposition  is 
indefinite  ? 

17.  If  A.,  owner  of  an  equitable  fee,  assume  to  convey  to  B. 
and  his  heirs,  upon  trust  that  B.  or  his  heirs  shall  sell  the  land^ 
will  not  B.  have  merely  an  office,  and  if  he  die  before  a  sale,  will 
not  such  office  descend  or  devolve  upon  his  heir— either  the 
h(Bre$  natu8  or  the  hares  facina  ? 

18.  If  A.,  owner  of  an  equitable  fee,  assume  to  convey  to  B. 
and  his  heirs,  upon  trust  that  B.  or  his  executors  or  administra- 
tors, shall  sell  the  land,  will  not  B.  have  merely  an  office;  and^ 
if  he  die  before  a  sale,  will  not  such  offi^^e  be  transmitted  to  his 
executor  or  administrator,  nothing  descending  to  his  heir  ? 

19.  If  A.,  owner  of  an  eqmtabte  fee,  assume  to  convey  to  B. 
and  his  heirs,  by  way  of  mortgage,  has  not  B.  merely  s,  pledge, 
enabling  him  to  sequestrate  the  estate  to  the  extent  of  satisfy- 
ing the  debt ;  and,  on  his  death  before  payment  of  the  money^ 
is  not  his  whole  interest  transmitted  to  his  executor  or  admin- 
istrator, nothing  descending  upon  the  heir  ? 

20.  In  each  of  the  preceding  examples  of  a  conveyance  by  A.^ 
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an  equitable  owner^  does  not  the  effect  of  the  instrument,  pur- 
porting to  be  a  conveyance  to  B.  and  his  heirs,  determine  ipso 
facto  on  satisfaction  of  the  purposes  of  such  conveyance,  the 
equitable  ownership  of  A.  in  the  meantime  experiencing  no 
'  other  interruption  than  the  actual  execution  of  the  ofSce,  ox  en- 
forcement of  the  pledge,  must  necessarily  occasion  ? 

>  21.  Availing  ourselves  of  the  lEacilities  afforded  by  the  legal 
and  equitable  principles  adverted  to  in  the  preceding  questions.^ 
might  we  not,  instead  of  the  present  division  into  legal  estates 
and  equitable  rights,  divide  the  dominion  over  land  into  owner- 
ships and  offices,  so  that,  for  example,  if  a  legal  conveyance 
were  made  by  A.  to  B.  and  his  heirs,  upon  trust  to  raise  a  sum 
of  money  by  sale  or  mortgage,  and,  subject  thereto,  in  trust  for 
A.,  the  trustee  (B.)  would  having  nothing  more  than  an  office 
with  legal  rights  and  authorities  adequate  to  its  execution,  but 
pending  the  exercise  of  which,  A/s  ownership  would  not  be  dis- 
turbed, and  after  the  exercise  of  which,  it  would  be  disturbed 
only  to  the  extent  of  the  interest  or  charge  thereby  created? 

22.  Might  not  the  office  be  descendible,  and  transmissible, 
according  to  the  rules  which  govern  the  devolution  of  estates  in 
the  land,  and  would  it  be  convenient  to  provide  in  any  case  for 
its  devolution  upon  the  personal  representative,  either  in  addi- 
tion to  or  in  exclusion  of  the  real  representative  (who  may  be 
an  infant,  &c.)  ? 

23.  While  the  common  law  judge  would  mete  out  the  do<- 
minion  requisite  to  the  fulfilment  of  the  duties  of  the  office, 
might  not  the  equity  judge  continue  to  preside  exclusively  over 
the  discharge  of  those  duties ;  so  that  law  and  equity  would 
stiU  be  directed  and  confined  to  their  legitimate  objects,  but 
the  functions  of  the  legal  judge  would  be  exercised  in  a  manner 
more  comformable  to  reason  and  justice  ? 

24.  Would  not  the  plan  suggested  afford  the  most  effectual 
remedy  for  the  evils  occasioned  by  the  necessity  of  either  pro- 
curing or  presuming  reconveyances  of  legal  estates— of  using 
the  name  of  the  trustee  in  j^oceedings  at  law — and  of  resorting 
to  courts  of  equity  soldy  because  the  dry  legal  estate  is  out- 
standing ? 

25.  Is  it  not  to  be  feared  that  any  attempt  to  give  direct 

Ii2 
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legal  remedies  to  persons  having  mere  equitable  rights^  without 
clothing  such  rights  with  the  legal  estate^  would  be  productive 
of  confusion^  and^  indeed,  does  not  the  proposal  that  an  action 
at  law  shall  be  maintainable  by  an  equitable  owner  involve  some- 
thing like  a  contradiction  in  terms  ? 

26.  Does  the  peculiar  constitution  of  our  judicature  present 
any,  and  what  obstacles,  to  the  proposed  alteration  in  the  con- 
dition of  the  ownership  ? 


3.  Q^e8tions  relating  to  the  Extension  of  Legal  Remedies  to 

Equitable  Oumers. 

%*  These  Questions  were  prepared  by  the  Real  Property  Commissioners,  soon  after 
their  plan  for  a  General  Registry  had  been  announced. 

1.  Do  you  think  that  a  person  having  a  beneficial  estate 
might  be  allowed  to  sue  at  law  against  a  wrong  doer,  or  an  ad- 
verse claimant,  without  using  the  name  of  the  trustee  of  the 
mere  legal  estate  ? 

2.  Would  there  be  any  danger  or  inconvenience  in  giving  a 
court  of  law  jurisdiction  to  determine  that  the  legal  estate  is,  or 
has  become,  a  mere  naked  or  passive  trust,  which  ought  not  to 
interfere  with  the  remedies  of  the  beneficial  owner  ? 

8.  As  beneficial  estates  are  enjoyed  and  transmitted  to  heirs 
or  representatives,  with  some  few  exceptions,  according  to  the 
rules  of  law,  is  there  any  sufiicient  reason  for  protecting  the  en- 
joyment, and  determining  questions  as  to  the  transmission  of 
them,  only  by  means  of  courts  of  equity? 

4.  J£  the  technical  rules  which  require  certain  artificial  forms 
of  conveyance  of  legal  estates  (as  lease  and  release)  and  which 
prevent  any  transfer  of  some  legal  interests  (as  contingent  es- 
tates) were  taken  away,  and  equitable  estate  were  thus  still 
more  assimilated  to  legal  estates,  would  not  the  reason  for  con- 
fining the  jurisdiction  to  the  Court  of  Chancery  be  dimLoished  ? 

6.  And  ought  not  the  technical  rules  to  be  taken  away? 

6.  In  case  of  a  trust  being  a  mere  naked  or  passive  trust, 
either  by  its  creation,  or  from  its  purposes  having  ceased,  do 
you  tiiihk  that  the  beneficial  owner  might  be  allowed  to 
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cover  possession  in  a  court  of  law  from  a  trustee  holding  ad- 
versely to  him? 

7.  Or  does  the  possibility  that  the  trustee  may  have  some 
claim  for  disbursements  constitute  a  sufficient  objection  to  this 
proceeding  ? 

8.  Might  not  the  act  of  Parliament  be  so  worded  as  to  exclude 
the  jurisdiction  of  law  from  cases  of  executory  trusts^  or  trusts 
by  implication  or  construction^  or  to  arise  by  the  decree  or  de- 
claration of  a  court  of  equity,  so  as  to  give  the  jurisdiction  only 
in  cases  of  direct  trusts  created  by  deed  or  will  ? 

9.  If  purchasers  by  registering  their  deeds  were  enabled  to 
acquire  priority  over  prior  unregistered  rights,  do  you  not 
think  that  the  rule  which  enables  a  purchaser  for  valuable  con- 
sideration without  notice,  to  defeat  a  prior  equitable  right  by 
getting  in  an  outstanding  legal  estate,  might  be  taken  away? 

10.  Is  that  rule  agreeable  to  substantial  justice  ? 

11.  Supposing  that  mere  legal  estates  were  no  longer  ser- 
viceable as  protections  against  secret  estates,  and  that  they 
could  not  be  set  up  at  law  against  the  beneficial  owner,  would 
not  the  inconveniences  attending  outstanding  legal  estates  be 
at  an  end,  and  might  not  outstanding  legal  estates  be  neglected 
by  purchasers  (a)  ? 

12.  Would  not  this  greatly  facilitate  the  making  out  of  titles 
and  the  completion  of  conveyances  ? 

13.  When  trusts  are  created  for  purposes  which  may  not  re- 
quire them  to  be  called  into  action  for  a  certain  period,  and 
which  do  not  interfere  with  the  intermediate  enjoyment  or 
transmission  of  the  property  affected  with  the  trust,  such  as 
trusts  for  raising  portions,  securing  annual  payments,  &;c.,  which 
may  be  called  dormant  trusts,  do  you  not  think  that  the  per- 
sons to  whom  the  property  belongs  beneficially  subject  to  such 
dormant  trusts,  may  be  allowed  to  sue  at  law  against  wrong 
doers  and  adverse  claimants,  in  their  own  names  ? 

14.  K  the  trust  is  not  to  be  called  into  action  until  a  future 
period  certain,  as  trusts  for  raising  portions  for  younger  child- 
ren after  the  decease  of  parents,  may  not  such  dormant  trusts 

(a)  See  Questions,  ante,  480. 
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be  put^  ill  the  mean  time,  on  the  footing  of  a  mere  passive  tnisti 
80  as  not  to  interfere  with  legal  actions? 

15.  J£  the  trust,  though  immediate,  does  not  require  to  be 
called  into  action,  as  a  trust  for  securing  an  annual  payment 
which  the  owner  of  the  property  keeps  down,  might  not  the  be- 
neficial owner  be  allowed  to  sue  at  law  against  wrong  doen 
and  adverse  claimants,  with  the  consent  of  the  trustee,  and 
might  not  the  consent  of  the  trustee  afford  sufficient  evidence 
in  the  court  of  law  that  the  trust  did  not  require  to  be  called 
into  action  against  the  pbintiff :  and  might  not  a  mortgagee, 
not  in  possession,  be  considered  to  be  a  trustee  of  the  same 
description  ? 

16.  And  would  not  such  provision  afford  facilities  for  trying 
rights  in  some  cases  in  which  courts  of  equity  will  not  either  de- 
termine them  or  send  them  to  law,  without  taking  previous  ac- 
counts, and  going  through  inquiries  unconnected  with  the  right 
to  be  tried,  and  would  not  this  be  a  very  beneficial  effect? 

17.  How  ought  such  consent  to  be  evidenced? 

18.  Ought  such  consent  to  be  averred  in  the  pleadings,  or 
would  it  not  be  sufficient  to  prove  it  at  the  trial? 

19.  Might  the  consent  be  withdrawn  before  trial? 

20.  If  such  consent  was  capriciously  and  unjustly  refused, 
might  not  a  court  of  equity  have  discretion  to  condemn  the 
trustee,  whose  refusal  would  make  an  equity  suit  necessary,  in 
the  costs  of  the  suit,  or  at  least  to  refuse  him  his  costs  of  such 
suit? 

21.  Might  not  the  proposed  legal  jurisdiction  be  given  so  as 
not  to  take  away  the  jurisdiction  of  equity  in  the  same  cases? 

22.  But  if  a  court  of  equity  were  resorted  to  unnecessarily, 
and  especially  if  it  were  resorted  to  by  way  of  appeal  firom  the 
decision  at  law,  might  not  the  court  of  equity  have  a  discre- 
tionary power  to  condemn  the  party  in  costs  ? 

23.  Would  not  such  enactments  tend  to  confine  the  juris- 
diction of  courts  of  equity  in  matters  of  trust  to  the  enforce- 
ment of  trusts,  and  the  administration  of  active  trusts,  and 
the  relieving  against  breaches  of  trust  ? 

24.  Would  not  such  effect  be  beneficial? 
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ThefoUomng  Questions  seem  to  be  Supplemental. 

When  the  legal  estate  in  possession  is  outstanding  in  a  trus- 
tee who  has  no  interest  or  duty^  for  a  term  or  other  partial  in- 
terest^ might  the  person  claiming  the  legal  estate  in  remainder 
and  the  beneficial  interest  in  possession^  be  allowed  to  sue  at 
law  against  a  wrong  doer  or  adverse  claimant^  in  the  same  man- 
ner as  if  an  injimction  had  been  granted  hj  a  court  of  equity 
against  setting  up  the  legal  estate  ? 

Might  a  person  claiming  a  beneficial  interest^  but  having  no 
legal  estate^  be  allowed  to  sue  at  law  against  a  wrong  doer,  or 
person  claiming  adversely  to  the  title  of  the  trustees  in  whom 
the  same  legal  estate  may  be  vested,  without  using  the  name  of 
such  trustee  ? 

Might  a  person  claiming  a  beneficial  interest  be  allowed  to 
sue  at  law  against  a  person  claiming  adversely  an  equitable  in- 
terest, subject  to  the  same  legal  estate  ? 

4.  A  Summary  View  of  the  Nature  and  Tendency  of  a  General 

Register  (a). 

On  this  momentous  question,  the  public  is  very  imperfectly 
informed.  The  following  summary  statement  of  its  merits  may 
tend  to  correct  and  enlarge  the  prevailing  notions. 

The  design  of  a  General  Register  is  two-fold — ^I.  To  apply 
a  remedy  to  the  practical  evils  of  the  present  system;  and 
II.  To  work  a  gradual,  but  essential  change  in  the  system 
itself. 

I.  Of  the  existing  evils,  those  chiefly  insisted  upon  are  the 
insecurity  of  titles,  and  the  expense  of  alienation. 

Insecurity  of  title  arises  partly  from  doctrines  peculiar  to  our 

(a)  It  will  be  seen  at  once,  from  are  inserted  here,  chiefly  because 

the  language  and  tenor  of  these  ob-  they  illustrate  tbe  general  principles 

servations,  (wbich  were  written  soon  of  tbe  system,  and  may  therefore  be 

after  tbe  introduction  of  the  bill  into  usefidly  read  by  the  student  in  con- 

the  Commons),  that  they  were  not  nexion  with  the  first  four  chapters 

addressed  to  the  mere  lawyer.  They  of  this  work. 
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jurisprudence,  and  partly  from  the  unprotected  state  of  the 
documentary  evidence  of  title. 

1.  In  regard  to  the  first  source  of  insecurity : — Our  system 
is  compounded  of  law  and  equity.  By  law  is  to  be  understood 
the  rule  of  right  in  regard  to  the  possession  of  the  land  itself — 
the  asserting  or  defending  of  the  direct  ownership  of  the  soil 
in  an  action  of  ejectment  or  other  process  at  common  law.  By 
egtdty  is  to  be  understood  the  rule  of  right  in  regard  to  the 
enforcing  of  a  conveyance  of  the  land,  or  an  account  of  the 
profits,  firom  the  person  invested  with  the  possession  or  owner- 
ship  at  law. 

Law  and  equity  are  administered  by,  for  the  most  part,  sepa^ 
rate  tribunals,  differently  constituted — law  by  the  C!onrts  of 
Queen's  Bench  and  Common  Pleas,  armed  with  power  over  the 
land — equity,  by  the  Court  of  Chancery,  armed  with  power  orer 
the  conscience.  The  Court  of  Exchequer  has  a  law  side  and 
an  equity  side.  The  appellate  jurisdiction  of  the  House  of 
Lords  dispensed  both  law  and  equity. 

When  land  is  conveyed  to  A.  in  trust  for  B.,  the  former  is 
the  legal  owner,  whom  the  latter  has  merely  the  right  of  suing 
in  a  court  of  equity.  In  a  court  of  law,  B.  has  no  more  con- 
cern with  the  land  than  the  merest  stranger.  If  he  were  in 
possession,  A.  might  proceed  at  law  to  eject  him.  The  equity 
judge  alone  can  relieve  or  recognise  him. 

The  legal  ownership,  (which,  for  brevity's  sake,  we  will  call 
the  land),  can  only  be  transferred  by  a  formal  conveyance ;  the 
beneficial  right  (which  we  will  call  the  equity)  may  be  disposed 
of  by  any  contract,  however  informal,  which  expresses  the  in- 
tention. 

The  land,  too,  is  the  subject  of  tenure,  while  the  eqtdty  is 
not,  and  from  its  very  nature  cannot  be,  the  subject  of  tenure. 
As  the  relation  of  lord  and  tenant  cannot  subsist  in  regard  to 

« 

the  equity,  an  equitable  owner  is  wholly  independent  of  the  lord. 
The  land  and  eqmty  are  governed  in  regard  to  the  course  of 
succession,  and  in  many  other  respects,  by  the  same  rules ;  but 
the  analogy  can  be  pursued  no  farther  than  the  resemblance 
holds.    It  fails  with  reference  to  tenure. 

It  is  a  cardinal  maxim,  that  whoever  acquires  the  land  for 
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valaable  consideration,  in  ignorance  of  the  equity,  is  unaffected 
by  the  equity,  which  charges  the  conscience  only.  Such  an  ac- 
quisition is  called  h  purchase  without  notice, 

I{,  therefore,  A.  the  trustee  (in  the  case  already  put)  should 
succeed  in  selling  and  conveying  the  kmd  to  C,  without  dis- 
closing the  equity  of  B.,  the  purchaser  (C.)  would  have  an  un- 
impeachable title,  and  B.  would  be  left  to  seek  redress  in  Chan- 
cery against  A.  So,  if  B.,  to  whom  the  equity  belongs,  were 
to  make  a  contract  for  sale  with  D.  to-day,  and,  concealing 
that  transaction,  with  £.  to-morrow,  the  second  purchaser 
(E.)  would,  by  obtaining  a  conveyance  of  the  land  from  A.,  the 
trustee,  exclude  the  first  purchaser  (D.) ;  for,  when  £.  bought, 
he  had  no  notice  of  the  previous  contract  with  D. 

The  above  principle  dictates  the  practice  of  procuring,  if  pos- 
sible, a  conveyance  of  the  land  in  every  instance;  therefore, 
when  B.  sells  to  C,  the  latter  (unless,  indeed,  he  repose  perfect 
confidence  in  A.)  is  advised  to  obtain  a  formal  conveyance  of 
the  land  either  to  himself  or  to  a  confidential  friend.  The  land 
might  otherwise  be  safely  left  in  the  old  trustee.  A.,  and  a  con^ 
veyance  be  dispensed  with. 

It  constantly  happens  in  titles,  that  the  land  and  the  equity 
are  disjoined.  Their  separation  is  owing  mainly  to  two  causes : 
The  land  is  subject  to  certain  liabilities  and  restrictions,  relics 
of  the  feudal  tenures,  from  which  the  equity  is  exempt.  Dower, 
an  impediment  to  alienation,  charges  the  land,  but  not  the 
equity.  Hence  the  land  is  often  vested  in  a  trustee.  But  there 
is  another  more  operative  cause.  When  the  land  is  conveyed 
for  a  limited  purpose,  as  to  secure  a  debt,  it  does  not  return 
when  the  purpose  is  answered,  but  must  be  formally  re-conveyed. 
Hence  the  land  is  often  left  in  the  trustee.  Thus  A.  conveys 
the  land  to  B.  in  mortgage,  for  securing  500/.  A.'s  executor 
pays  the  debt,  but.  his  heir  neglects  to  take  a  re-conveyance  of 
the  land.  The  heir  having  possessed  himself  of  the  mortgage 
deed,  but  having  in  truth  nothing  more  than  the  equity,  sup- 
presses the  deed,  and  mortgages  to  C. ;  then,  conceaUng  C.'s 
mortgage,  sells  to  D.,  who,  discovering  B.^s  satisfied  mortgage, 
obtains  a  conveyance  of  the  Jam/ from  him  (B.),  and  by  so  doing 
excludes  the  equity  of  C. 
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As  mortgages  are  often  made  by  lease  for  a  long  term,  we 
will  suppose  that  the  land  was  conveyed  to  B.^  the  first  mort- 
gagee, for  one  thousand  years.  In  that  case,  D.,  the  purchaser, 
on  discovering  the  mortgage  to  B.,  would  procure  him  (B.)  to 
transfer  the  term,  (i.  e.  the  land,  for  the  remainder  of  the  one 
thousand  years)  to  a  trustee  chosen  by  D.,  "  upon  trust  to  attend 
the  inheritance,"  purchased  by  D.,  (or,  in  other  words,  to  guard 
D/s  title  against  latent  incumbrances),  and  would  thus  exclude 
the  equity  of  C.  during  the  term.  The  more  remote  the  period 
at  which  the  conveyance  was  made  to  B.,  the  better ;  because 
the  probability  of  securing  the  land  is  increased;  and  all  inter- 
vening equities  must  be  impotent  against  a  purchaser,  without 
notice,  possessing  himself  of  the  land* 

Assuming  the  protection  of  a  term  to  be  attainable  in  the 
majority  of  titles,  (which  is  not  the  &ct),  several  objections  lie 
against  it.  Two  distinct  titles  must  be  traced ;  the  one  to  the 
inheritance,  the  other  to  the  term ;  the  inheritance  is  conveyed 
to  the  purchaser  by  one  deed,  the  term  is  assigned  to  his  trustee 
by  another :  there  may  be  a  yet  older  term,  which  some  luckier 
claimant  may  secure ;  the  common  law  judge  may  direct  a  jury 
to  presume  that  B.  re-conveyed  whenhis  debt  was  paid,  and  may 
thus  strike  the  term  out  of  the  title ;  the  equity  judge  may  dis- 
cover groimds,  never  dreamt  of  by  D.,  for  imputing  to  him 
knowledge  of  C/s  equity,  and  oblige  him  to  relinquish  the  ienn. 
D.  would  have  no  title  without  the  term ;  and  with  the  term  he 
will  have — not  the  freehold  he  bargained  for — but  a  long  lease 
for  years  (£).  And  lastly,  in  the  same  ratio  that  D.  is  protected, 
C.  is  cheated.  Though  it  is  the  duty  of  the  practitioner  to  be 
vigilant  in  obtaining  for  his  client  the  protection  of  terms,  where 
they  exist,  yet  this  expedient  is  admitted  by  the  profession  to 
be  inadequate  in  effect,  and  vicious  in  principle. 

In  order  to  place  both  the  land  and  equity  upon  a  secure 

(5)  So  &r  as  the  term  is  really  worth  two  inheritances  "  (1),  and  a 

wanted,  it  is  in  truth  a  substitute  purchaser  has  been  compelled  to  ac- 

for  the  deficient  inheritance,  and  to  cept  the  protection  of  a  tenn.   Afoh 

that  extent  the  purchaser  acquires  v.  Smith,  1  Jac.  &  W.  665  ;  i  Jac. 

only  a  chattel  interest ;  yet  it  has  400. 
been  said,   that  ''an  old  term  is 
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footings  and  to  supersede  the  machiBery  in  use  for  propping  the 
title^  it  is  proposed  that  all  persons  shall  be  deemed  conusant  of 
registered  rights^  and  ignorant  of  unregistered  rights — ^that  re- 
gistration shall  be  notice,  and  the  only  notice. 

But  knowledge  of  the  contents  of  the  register  cannot  safely 
be  attributed;  till  we  are  prepared  with  such  a  method  of  tn- 
dexing  as  will  render  searches  easy^  cheap^  and  certain.  The 
ingenious  scheme  originated  by  one  of  the  commissioners  (Mr. 
Duval);  and  adopted  by  their  second  Report;  is  thought  to  have 
achieved  this  important  point. 

Upon  the  no  less  vital  question,  whether  knowledge  by  a  pur- 
chaser or  mortgagee  of  a  prior  unregistered  right  shall  be  allowed 
to  subvert  his  registered  title,  the  commissioners  differ  in  opinion ; 
five  contending  against,  and  three  (supported  by  Mr.  Bell)  in 
favour  of  the  unregistered  right.  It  is,  indeed,  conceded  by  the 
minority,  that  mere  notice  of  the  unregistered  right,  unaccom- 
panied  by  circumstances  of  fraud,  ought  not  to  prevail  against 
the  register.  But  fraud  cannot  be  defined.  To  enact,  there- 
fore, that  a  registered  right  shall  be  preferred  to  an  unregistered 
right,  with  an  conception  of  cases  of  fraud,  is  to  afford  every  un- 
registered claimant  the  opportunity  of  alleging  circumstances 
whence  firaud  may  be  inferred,  and  to  leave  it  in  the  discretion 
of  the  eqiiity  judge  to  decide  upon  their  effect.  It  is  possible, 
however,  that  the  question  may  be  compromised  without  mate- 
rially impairing  the  efficiency  of  the  register.  The  danger  of 
equitable  interposition  may  have  been  exaggerated. 

2.  In  regard  to  the  second  source  of  insecurity  (the  unpro- 
tected state  of  the  documentary  evidence  of  title) : — ^If  nothing 
were  to  be  feared  from  latent  equities,  yet  as  conveyances  of  the 
land  are  equally  liable  with  contracts  to  be  suppressed,  titles 
would  still  be  insecure.  A  man  who  has  settled  his  estate,  re- 
ducing himself  to  a  life-tenant,  may,  by  withholding  the  settle- 
ment, and  producing  the  other  title-deeds,  defiraud  a  purchaser 
or  lender.  Documents  are  exposed  to  destruction,  mutilation, 
interpolation,  &;c.  If  lands  held  under  the  same  title  be  divided 
among  several  proprietors,  one  of  whom  lias  the  deeds,  other 
part-owners  have  no  adequate  remedy  for  compelling  him  to 
produce  them,  or  to  furnish  copies.     It  is  considered  that  by 
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means  of  a  register,  these  and  other  defects  wotdd  be  cured — 
that  the  documentary  evidence  of  title  would  be  preserved  and 
rendered  easy  of  access. 

II.  Registration,  by  fixing  the  equity,  would  change  the  char- 
acter of  the  system  itself.  K  the  land  were  vested  in  A.^  in 
trust  for  B.,  who  contracted  to  sell  to  C,  the  purchaser  (C.)^  by 
registering  the  contract,  would  perpetuate  his  equity  under  it. 
Into  whatever  hands  the  land  might  afterwards  pass,  the  eqmly 
would  cling  to  it,  for  all  the  world  would  be  taken  to  have  notice. 
A  conveyance  of  the  land  would  no  longer  be  essential  to  B.'s 
safety.  Old  terms  would  lose  their  value.  Security — at  present 
the  chief  object  of  a  conveyance  of  the  land — ^being  attained  by 
registration,  the  only  remaining  inducement  to  take  such  a 
conveyance  would  be  convenience ;  for,  ejectments  and  other 
proceedings  at  law  would  still  require  to  be  brought  in  the 
name  of  the  owner  of  the  land.  But,  as  the  land,  even  under 
the  existing  system,  is  not  conveyed  in  every  transaction^  we 
may  reasonably  suppose  that  if  the  equity  were  once  firmly  se- 
cured, conveyances  would  become  less  and  less  frequent;  that 
contracts  vroxULdi  supersede  conveyances;  that  the  common  law 
courts  would  lose,  and  the  Chancery  engross,  the  jurisdiction 
over  real  property  (c). 

This  leads  us  to  consider  whether  the  remedies,  as  well  as  the 
rights,  of  the  now  equitable  owner,  may  not  be  improved; 
whether  the  strictness  of  those  rules  which  place  the  beneficial 
owner,  who  has  not  the  land  vested  in  him,  without  the  pale  of 
the  common  law,  and  oblige  him  to  resort  to  the  Court  of  Chan- 
ceiy  upon  questions  with  which  the  legal  judge  would  be  com- 
petent to  deal,  may  not  be  relaxed,  without  confusing  the  juris- 
dictions of  law  and  equity.  This,  however,  is  a  matter  of  con- 
siderable nicety,  requiring  a  cautious  examination  of  the  con- 

(c)  See  the  writer's  examination  would  have  upon  the  system  gene- 
before  the  Real  Property  Ck)mmis-  rally,  yet  it  is  understood  that  this 
sionersy  in  the  Appendix  to  their  consideration  soon  afterwards  en- 
elaborate  Report  on  the  subject  of  a  gaged  the  attention  of  the  commis- 
General  Register.  Though  the  Re-  sioners,  and  produced  the  questioDs 
port  does  not  advert  to  the  effect  contained  in  s.  3,  ante, 
which  a  Register,  carrying  notice, 
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stitution  of  our  judicature.  One  of  the  charges  brought  by 
Junius  against  Lord  Mansfield  was^  the  inclination  of  that  judge 
to  engraft  equitable  doctrines  on  the  severe  simplicity  of  the 
common  law.  His  Lordship^  while  he  struggled  to  bring  the 
equity  under  the  cognizance  of  the  common  law  judge^  affirmed^ 
that  "  trusts  were  pectUiar  to  this  country — in  all  other  countries 
the  person  entitled  has  the  right  Bjxi  possession  in  himself — ^bnt 
in  England  estates  are  vested  in  trustees;  upon  which  a  distin- 
guished real  property  lawyer  (Sir  E.  Sugden)  observes — "It 
must  excite  surprise  that  Lord  Mansfield  should  have  imagined 
that  any  rule  whose  tendency  was  to  subvert  what  was  peculiar 
to  this  country  could  long  subsist^  while  the  peculiarity  itself 
was  allowed  to  exist.^' 

A  General  Register,  therefore,  is  something  more  than  a 
"  mausoleum  of  parchments.''  By  giving  permanence  to  the 
equity f  it  would  introduce  a  principle  capable  of  recasting  our 
legal  and  judicial  system. 


IV. 

^j^e  iftule  against  ^tpetufttes. 

The  rule  against  perpetuities  is  the  general  land-mark  which  Rule  j4^m«t^^^ 
bounds  the  proprietary  right  on  every  side.    However  widely  the  Mture^and*' 
modifications  of  property  may  differ  among  themselves,  yet,  as  re-  ^""^ 
gards  the  suspension  of  the  disposing  power,  they  have  a  common 
limit ;  and  here,  at  least,  the  various  parts  of  a  complicated  system 
are  aU  observant  of  one  inflexible  law.    As  this  rule  governs  the 
whole  doctrine  of  settlements,  (of  which  a  short  historical  sketch 
has  already  been  given  (a) ),  it  is  important  not  only  to  understand 
its  nature,  but  to  be  expert  in  its  practical  application ;  for  a 
limitation  transgressing  the  rule  is  void,  and  may  involve  other 
limitations  in  its  fate.  By  recent  determinations,  and  particularly 

(a)  Ante,  p.  131. 


^ 
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the  late  case  of  Cadell  v.  Palmer  {b),  the  limits  to  that  species  of 
▼anity,  which,  in  the  language  of  Lord  Nottingham, .''  fights 
against  God,  by  affecting  a  stability  which  hmoan  providenoe 
can  never  attain  to ''  {c),  are  at  length  fixed  with  some  d^;reeof 
precision.  Those  limits  are  to  be  found  in  the  positive  role  of 
which  we  are  speaking,  considered  in  connexion  with  the  doctrine 
of  estates  tail,  and  with  the  now  well-established  principle  that  a 
child  in  ventre  sa  mere  is,  for  all  material  purposes  connected  with 
the  rights  of  property,  to  be  deemed  in  actual  existence  {d).  The 
limit  fixed  by  the  rule,  as  commonly  stated,  is  a  life  or  lives  in 
being  and  twenty-one  years  afterwards,  with  a  few  months  be- 
sides, as  the  period  of  gestation ;  but  we  shall  presently  see  that 
the  vague  superaddition  of ''  a  few  months  '^  rather  injures  than 
completes  the  statement  of  the  rule.  Within,  or  at  the  end  of 
the  period  allowed  by  the  rule,  incapacity  to  alien  the  absolnte 
interest,  so  far  as  the  disabling  effect  of  the  instrument  is  con- 
cerned, must  determine;  though  the  actual  exercise  of  the  dis- 
posing power  may  be  prevented  for  centuries  by  a  succession  of 
disabilities  created  by  law  (e).  As,  for  the  purpose  of  takiug 
under  a  gift,  a  child  in  ventre  sa  mere  is,  in  legal  contemplation, 
a  life  in  being,  property  may,  of  course,  be  limited  to  the  child 
with  which  A.  is  now  enceinte  for  life,  remainder  to  the  child- 
ren of  that  child  in  tail  or  in  fee,  giving  estates  by  purchase  to 
the  grandchildren ;  and  as  it  is  equally  clear  (for  any  dicta  to 
the  contrary  must  be  regarded  as  mere  inadvertencies)  that  an 
estate  lor  life  may  be  limited  to  the  issue  not  in  esse  of  a  person 
in  esse,  the  remainder  to  the  grandchildren  may  be  for  life 
only  (/) ;  but  a  remainder  to  the  issue  of  such  ^trndchildr^iy 
giving  to  such  issue  estates  by  purchase,  would,  of  course,  ex- 

(5)  10  Bing.  140;  7  BUgh's  Pari.  (0  4  Yes.  828;  12  Yes.  2S^;  2 

Rep.  N.  S.  202;  1  Clark  &  Fin.  Ves.  &  B.61. 

972;  and  see  ToOemaeke  v.  Earl  of  (f)  Ha^  v.  EariofCh^mtry, 3 T. 

Coventfy,  8  Bligh's  Pari.  Rep.  N.  8.  R.  86;  Denne  v.  Pa^  11  East^  60S^ 

547*  n.;  Doe  v.  Jeswi^  5  H.  &  S.  05; 

(c)  2  Swanst.  460.  2  Bligh's  Pari.  Rep.  N.  S.  1  (where 

((f)  Doe  v.  Clark^  2  Hen.  Black,  the  point  is  assumed  as  indispnta- 

399;  TVouifr  V.  J?tf^«9 1  Sim.  &  Stu.  ble).  And  see  1  East,  452;  2  Swanst. 

181.  458. 
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ceed  the  prescribed  limits'and  be  void  {g),  unless^  indeed^  it  were 
confined  within  the  absolute  term  which,  as  we  shall  presently 
see,  may  be  taken  as  the  measure  of  the  settlement.  At  the 
death  of  the  child  of  A.,  if  a  son,  there  may  be  a  grandchild  in 
ventre  sa  mere.  Thns,  by  the  effect  of  the  limitations  in  ques- 
tion, the  power  of  aliening  the  whole  fee  may  be  suspended  for 
a  life  in  being,  the  actual  period  of  gestation,  and  the  subse- 
quent minority.  So,  if  the  land  were  limited  in  remainder, 
after  life  estates  in  the  grandchildren  of  A.,  to  the  children  of 
the  child  with  which  B.  is  now  enceinte,  and  the  child  of  B. 
were  to  outlive,  for  any  length  of  time,  the  posthumous  child  of 
the  son  of  A.,  and  die  leaving  a  child  in  ventre  sa  mere,  the  re- 
mainder (provided  it  were  duly  supported  by  a  limitation  to 
trustees  for  the  life  of  the  child  of  B.  (A))  would  be  good,  as  be- 
ing confined  to  the  lifetime  of  a  legally  existing  person,  (the 
child  in  ventre  of  B.),  the  actual  gestation  and  the  minority ; 
and  if  estates  for  life  or  in  tail  only  were  limited  to  the  children 
of  the  child  of  B.,  remainders  over,  similarly  confined,  would 
likewise  be  good.  In  these  examples,  the  term  of  twenty-one 
years,  (the  minority),  and  ^'the  few  months,''  (the  period  of 
gestation),  as  weU  as  the  life  in  being,  are  referable  to  the  in- 
tended objects  of  the  gift;  though,  in  the  last  example,  the 
child  of  B.  is  introduced  only  to  ascertain  the  intended  objects 
of  the  remainder.  But,  after  a  long  and  determined  struggle, 
it  has  been  finally  settled  by  the  House  of  Lords  in  the  recent 
case  of  CadM  v.  Palmer  (i)  ''  that,  a  limitation  by  way  of  execu- 
tory devise  [or,  springing  use]  is  not  void  as  too  remote  or 
otherwise,  if  it  is  not  to  take  effect  until  after  the  determina- 
tion of  one  or  more  life  or  lives  in  being,  and  upon  the  expira- 
tion of  a  term  of  twenty-one  years  qfterwards,  as  a  term  in  gross, 
and  without  reference  to  the  infancy  of  any  person,  who  is  to 
take  under  such  limitations,  or  of  any  other  person.  On  the 
other  hand,  the  judges  were  unanimously  of  opinion,  that ''  a 
limitation  by  way  of  executory  devise  [or^  epringing  use]  is  void 
as  too  remote,  if  it  is  not  to  take  effect  until  after  the  deter- 


(Sf)  1  East,  453;  and  see  1  Eden,         (h)  Ante,  104. 
415.  (t)  Ante,  494,  n.  (5). 
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mination  of  a  life  or  lives  in  being,  and  upon  the  expiradon  of 
a  term  of  twenty-one  years  afterwards,  together  with  the  tmghr  J 
of  the  months  equal  to  the  period  of  gestation,  (whether  fle 
longest  or  the  ordinary  period),  the  whole  of  soch  years  of; 
months  being  taken  as  a  term  in  gross,  and  without  reference  li 
the  infancy  of  any  person  whatever  bom,  or,  in  ventre  sa  meR.' 
The  extreme  period  allowed  by  the  role,  as  thus  laid  d<m^' 
aided  by  the  legal  recognition  of  a  child  in  ventre  as  exista^ 
may  be  taken  by  a  settlor  anxious  to  secure  the  utmost  posdib 
degree  of  inalienability ;  and  the  inheritance,  held  in  suspeM 
to  the  last  moment  of  that  period,  may  be  finaUy  giyentot 
person,  who  not  only  cannot  be  previously  ascertained,  bat^ 
may  be  then  an  infant  or  in  ventre ;  as,  for  instance,  to  sod 
person  as  shall  at  the  end  of  the  period  answer  the  desoiptioB 
of  heir  of  the  body  of  A.  (*).  The  result  is,  1.  That  the  corpo 
of  property  may  be  withdrawn  from  alienation  for  a  life,  or  inj 
number  of  lives  in  being,  and  twenty-one  years  computed  fian 
the  dropping  of  the  life,  or  of  the  surviving  life.  2.  That  to 
effect  may  flow,  either  indirectly,  from  the  circumstances  « 
the  takers ;  or  directly,  as  in  Cadell  v.  Palmer,  from  an  arbitraij 
suspension  of  the  vesting  for  a  period  measured  by  the  life  or 
lives  of  any  person  or  number  of  persons  in  being,  not  othcrwiK 
connected  with  the  gift,  and  for  a  further  period  of  twenty-one 
years  from  the  death  of  such  person,  or  the  survivor  of  sndi 
persons,  not  referable  to  minority.  3.  That  a  child  in  veatR 
is,  according  to  the  general  principle  of  law,  and  within  tk 
meaning  of  the  particular  rule,  a  life  in  being  j  so  that  such « 
child,  or  any  number  of  such  children,  may  be  selected,  either 
as  objects  of  the  settlement,  or  as  the  measure  of  its  oonti&v- 
imce ;  the  period  of  gestation  being  accounted  part  of  the  life* 
4.  That  if  the  vesting  were  suspended  for  the  whole  period 
allowed  by  the  rule,  and  the  object  of  the  ultimate  gift  shooU, 
independently  of  intention,  be,  at  the  time  of  vesting,  a  chiU  lo 
ventre,  such  gift  would  be  clearly  good,  and  even  if  the  gift 
were  designedly  so  framed  as  to  superadd  personal  disabilitf  ^ 

(k)  See  CadeU  v.  Palmer,  ante,      &  Sc.  571;  7  Bligh's  Pari.  Rep.  T^- 
494,  n.  (5);  lO  Bing.  140;  3  Moore      S.202. 


THE  RULE  AGAINST  PERPETUITIES.  497 

allowed  by  the  rule,  (as,  for  instance, ''  to  the  person, 
md  of  the  period,  for  which  the  vesting  is  suspended, 
of  the  body  of  A.,  b^g  under  the  age  of  twenty- 
|,  it  should  seem  that  the  gift,  though  carried  to  the 
of  the  law,  would  yet  be  valid.  5.  That  the  "  few 
isuming  the  difficulty  of  fixing  the  limit  to  be  over- 
not,  like  the  twenty-one  years,  admissible,  as  a 
s,  but  only  as  the  result  of  actual  gestation,  and  as 
tee  of  the  general  j»inciple  of  law,  which,  in  con- 
treats  a  child  in  ventre  as  in  esse;  whence  it 
that  this  indeterminate  allowance  is  not  accurately 
Lto  the  statement  of  the  particular  rule,  but,  whe- 
at the  c(Hnmencement  or  the  termination,  or,  as 
it  may  do,  at  both  ends  of  the  period  (m),  ought  to  be  tacitly 
included. 

Though  the  rule  against  perpetuities  is  thus  settled,  yet  there  Of  indefiDita 
still  exists,  on  some  points  (i»)  connected  with  the  doctrine,  much  ^s  affected  by' 
of  that  uncertainty  which  attended  it  at  a  period  when  the  ™p™^^tica!°'' 
judicature  was  influenced  by  the  blind  dread  of  imposing  some 
clog  upon  property  (0),  rather  than  guided  by  clear  views  of  the 
mischief  and  the  remedy.    The  validity,  for  instance,  of  a  power 
of  sale,  to  which  no  definite  limit,  in  point  of  time,  is  fixed,  (and 
such  powers  are  not  of  unfrequent  occurrence,  even  in  other- 
wise well-drawn  settlements),  has  been  repeatedly  agitated  of 
late.    The  old  conveyancers  appear  to  have  been  alive  to  this  The  old  pno- 
point,  for  in  a  great  family  settlement  dated  in  1770,  the  power    ^ 
of  sale  runs  thus — ^'it  shall  be  lawful  for  the  said  \tru8tees], 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  at  any 
time  during  the  lives  of  the  said  {husband  and  wife],  or  the  life 
of  the  survivor  of  them,  or  within  the  space  of  twenty-one  years 
next  after  the  death  of  the  swrvwor  ofthemy  by  the  direction,^'  &;c. 
The  dedsions  which  establish  the  validity  of  unlimited  powers  of 


(0  See  Harg.  Co.  Litt.  123.  b.,  n.         (n)  Vide  post.  Vol.  2,  n.  (131)  ; 
1,2.  n.  (166). 

(m)  TheOmson  v.  Woodford,  11         (0)  See  2  Swanst.  461,  462. 

Ves.  112. 
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Bale,  or  at  least  sustain  their  actual  exercise  within  certiin 
limits  (p),  seem  to  stand  more  upon  convenience  than  principk 
On  what  rea-      Of  the  reasons  commonly  adduced  in  support  of  indefiniie 
pow^S  are  sup-  powers  of  Sale,  none  is  entirely  satisfactory.     1 .  It  is  said  tint 
ported.  where  the  estate  is  regularly  entailed,  the  power  is  good,  be- 

cause, like  any  springing  use  lying  behind  an  estate  tail,  it  is 
barrable  (q).  To  this  it  may  be  answered,  that  the  appointee 
would  be  in  under  the  settlement,  as  the  first  cestui  que  use^snd 
that  the  power,  therefore,  overrides  the  estate  tail,  instead  of 
lying  behind  it;  though  it  may  be  rejoined  that  such  reasoning 
however  agreeable  to  abstract  principles,  impugns  the  dominion 
ascribed  by  the  authorities  to  a  tenant  in  tail  over  springing 
uses  (r).  2.  The  power  fnay  be  exercised  within  due  limits,  and 
therefore  is  not  void  in  its  creation  {»).  But  it  is  a  fiatal  objection 
to  a  springing  use  that  it  may  not  arise  within  due  limits;  and 
to  apply  a  different  rule  to  powers  seems  hardly  consistent  wid 
principle.  8.  When  the  proceeds  are  to  be  laid  out  in  land,  to 
be  settled  to  the  old  uses,  the  power  does  not  defeat  the  estate 
tail,  but  transfers  it  to  other  property  ,*  there  is  merely  a  change 
of  title,  and  not  a  destruction  of  interest  (/).  This  is,  at  most, 
an  equitable  answer  to  a  legal  objection.  When  Blackacre,  en- 
tailed upon  A.,  is  sold  under  a  power  paramount,  his  estate  tail 
is  defeated,  his  interest  is  destroyed,  as  to  Blackacre,  both  di 
law  and  in  equity;  and  to  say  that  other  land  (possibly  leasehold, 
not  capable  of  an  entail)  may  be  bought  and  substituted,  undff 
trusts  declared  of  the  money,  cannot  be  a  valid  argument  in 
support  of  the  legal  power  over  the  land.  4.  The  power  en- 
ables alienation.  But  a  power  of  sale  to  A.  and  his  hem,  ms- 
pended  indefinitely  over  the  fee,  is  open  to  the  very  same  ob- 
jection as  an  executory  devise,  to  take  effect  whenever  A.  or  his 
heirs  shall  do  a  given  act,  and  such  a  devise  is  admitted  to  he 
bad  {u). 

(p)  Boyce  v.  Manning^  2  Cro.  &  Dowl.  &  Ryl.  76. 

J.  334;  Biddle  v.  Perkins^  4  Sim.  {q)  2  Sugd.  Pow.  494. 

13o;  Powis  V.  Capron,  Id.  138,  n.;  (r)  Ante,  135;  post, Vol.2,n.{156). 

Waring  y.  Corenify^  Id.  140,  n.;  1  (5)  2  Sugd.  Pow.  494. 

Myl.  &  K.  249;   Wood  v.   nhite,  {t)  lb. 

3  Jur.  117;  see  Doe  v.  IlanriSy  2  (w)  Feam.  Ex.  Dev.  c.  2,9.6. 
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V. 

Jbeparate  Estate  anb  IfUstrafnt  tipon  ^ntfc^ation. 

Since  the  following  observations  were  published,  the  im-  lotroductory 
portant  case  of  TuUett  v.  Armstrong  {u)  has  been  heard  and  de-  ""^"^  ** 
dded,  first  at  the  Bolls,  and  afterwards  by  the  Lord  Chancellor, 
on  appeal.  This  decision  has  set  at  rest  the  controverted 
points.  But  the  design  of  the  dissertation  now  submitted 
again  to  the  profession  was  not  merely  controversial;  and  as 
the  judgment  of  the  Master  of  the  BoUs,  proceeding,  for 
the  most  part,  on  reasoning  similar  to  that  employed  by  the 
writer,  sanctions  the  doctrine  for  which  he  had  ventured  to 
contend,  in  its  whole  extent,  and  as  that  judgment  has  been 
afiBrmed,  on  the  maturest  deliberation,  by  the  Lord  Chancellor, 
the  text  is  retained  without  alteration,  and,  at  the  foot  of  the 
page,  are  placed  those  passages  of  their  Lordships'  judgments 
wUch  support  or  illustrate  the  principal  positions.  A  short 
statement  of  the  case  itself,  and  of  the  points  ruled,  is  sub« 
joined.  Thus  the  student  may,  it  is  hoped,  obtain  a  satis- 
factory view  of,  at  once,  the  rise,  progress,  and  actual  state,  of 
this  interesting  branch  of  equity — ^interesting,  not  only  from  its 
extensive  practical  influence,  its  moral  bearing,  and  its  anoma- 
lous nature,  but  from  the  ordeal  which  it  has  so  recently  and 
triumphantly  passed  through,  and  which,  as  teaching  a  great 
judicial  lesson,  has  raised  it  to  permanent,  though  fortuitous, 
distinction. 


No  doctrine,   perhaps,   was  thought  to  be  more  perfectly  Settled  sute  of 
settled  than  the  doctrine  of  separate  estate  and  restraint  upon  {oarecwt°daS^ 
anticipation,  till  some  recent  cases,  more  especially  JVi?tt;/(m  v. 
Reid  [v)  and  Massey  v.  Parker  {w),  involved  the  whole  subject 
in  confusion. 

The  doctrine  was  this: — a  gift  of  the  income  of  real  or  per — its  nature 
sonal  property,  whether  by  deed  or  by  will,  in  favour  of  a  wo-       ^^^v^'* 

(u)  Post,  638.  (v)  4  Sim.  141.  (w)  2  Myl.  &  K.  174. 
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man  for  life  for  her  separate  use,  exempt  from  the  control  of 
any  husband^  was  effectual  to  secure  to  her  the  sole  dominion 
over  the  income;  and  that,  if  married  at  the  time  of  the  gift, 
during  the  then  existing  and  every  future  coverture,  otherwise, 
during  every  future  coverture.  If  to  such  a  disposition  wu 
annexed  a  clause  restraining  anticipation,  then,  whenever  the 
gift  itself  was  operative  to  create  separate  estate,  which,  of 
course,  it  could  only  be  when  coverture  called  it  into  action, 
that  restriction  was  also  operative  to  render  the  benefit  inalien- 
able ;  for  the  gift,  and  the  restriction,  ran  quatuor  pedibus,  both 
being  derived  from  the  same  source,  founded  on  the  same  rea- 
soning, and  directed  to  the  same  end  (or). 
•its  origin  and  Equity  was  the  inventress  of  the  whole  doctrine.  The  policy 
of  protecting  women,  in  the  state  of  coverture,  induced  the  Conrt 
of  Chancery  to  confer  upon  them  the  capacity  of  sole  enjoy- 
ment; an  anomaly,  which  was  established,  though  not  without 
a  struggle  {y),  at  an  early  period  (1.).  In  this  instance.  Equity 
contravened,  openly  and  professedly,  the  principles  of  law;— 
the  very  object  of  the  doctrine  was  to  correct  and  control  the 
legal  consequences  of  marriage.  The  usual  method  was  to  Test 
the  property  in  trustees,  for  the  separate  use  of  the  woman, 
free  from  marital  interference ;  but  the  intervention  of  trustees 
is  not  essential  {z).  Thus,  a  married  woman  acquired  a  distinct 
and  independent  provision,  wholly  unaffected  by  the  cover- 
ture (a).  Equity,  having  created  this  species  of  property,  con- 
formed to  the  law,  by  ascribing  to  it  the  incidents  of  property, 
so  that  the  privilege  was  not  confined  to  personal  enjoyment, 

(«)  See  2  Ross.  &  M.  205,  206.  M.  365.    See  also  Stead  v.  Ndtm, 

ly)  See  Harv^  v.  Harvey,  IP.  3  Jurist,  1046. 

Wins.  125.  (a)  See  .  Otodm   v.  Campbell,  8 

(xr)  Major  v.  LansUy,  2  Raas.  &  Sim.  551. 


Early  recogni-  ( 1  •)  "  I"^  ^^^  court  a  married  woman  has,  for  more  than  a  century,  been 
tion,  and  nature,  considered  as  capable  of  possessing  property  to  her  own  use,  independ- 
estate.  ently  of  her  husband;  such  property  is  called  her  separate  estate;  and, 

in  respect  of  it,  she  is  considered  as  a  feme  sole,  enjoying,  and  capable 
of  exercising,  her  rights  as  such." — Per  Lord  Langdale,  in  TuiUtt 
V.  Armstrong*. 

*  I  Bear.  1. 
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but  included  the  fiill  disposing  power  of  sole  ownership  (b). 
This  concession^  however^  rendered  the  protection  inadequate; 
for^  though  the  legal  right  of  the  husband  was  taken  away^  his 
moral  authority  and  influence  were  not  excluded  (2.).  For  some 
time  the  court  struggled^  without  effect,  against  its  own  doc- 
trine. At  length,  recollecting  that  separate  estate  was  purely 
the  creature  of  equity,  it  drew  the  natural  inference  that  equity 
must  possess  the  right  of  imposing  such  laws  as  would  render 
this  peculiar  modification  of  property  most  conducive  to  the 
purposes  of  its  creation ;  and,  so  reasoning  (c),  determined  that 
a  gift  to  the  separate  use  of  a  woman  might  be  rendered  a  con- 
tinuing personal  provision,  by  expressly  interdicting  anticipa- 
tion. This  was  merely  a  supplemental  expedient,  devised  in  the 
spirit  of  the  original  doctrine ; — another  acknowledged  infraction 
of  the  rules  of  law  (3.).     Thus  Equity  completed  what  Equity 

(b)  Hulmey.TmnarUylB.C.C.15.      488;  18  Ves.  435;  Jac.  605,  606  ; 

(c)  11  Yes.  221, 223 ;  2  Mer.  487,      2  Rubs.  &  M.  205,  206. 


(2.)  *'  The  separate  estate,  unfettered,  is  no  protection  against  the  mo-  Separate  estate, 
ral  influence  of  the  husband ;  and  many  instances  have  occurred,  and  daily  ^^^.""^ '®~ . 

■'  -^  *  ^    stramt  on  alien- 

occur,  in  which  the  wife,  under  the  persuasion  or  influence  of  her  hus-  &tioii,  futile 

band,  has  been,  and  is,  induced  to  exercise  her  power  of  alienation  in  fafiid's  moral 

his  favour,  or  for  his  benefit,  and  thus  defeat  the  protection  intended  'n^oenc*. 

for  her." — Per  Ix)rd  Lanffdale,  lb.     ^' A  feme  covert,  with  separate 

estate,  not  protected  by  a  clause  against  anticipation,  is,  in  most  oases,  in 

a  less  secure  situation  than  if  the  property  had  been  held  simply  upon 

trust  for  her.    In  the  latter  case,   this  court,  with  the  assistance  of  the 

trustees,  can  eflectually  protect  her;  in  the  other,  her  sole  dependence 

must  be  upon  the  husband*s  not  exercising  that  influence  or  control 

which,  if  exercised,  would,  in  all  probability,  procure  the  destruction 

of  her  separate  estate." — Per  Lord  CottenAam,  lb.*. 

(3.)  ''But  as  the  separate  estate  itself  owed  its  origin  to  the  courts  Origin, and 

of  equity,  it  was  understood  that  the  same  courts  might  so  modify  it  as  Sie^daus'e^ 

to  secure  the  protection  intended,  and  accordingly  it  was  intimated  by  «fi?^"«t  antici- 

Lord  Thurlow,  that,  if  a  gift  expressed  that  the  separate  estate  should 

be  incapable  of  assignment  in  anticipation,  that  intention  would  be 

carried  into  effect,  and  his  Lordship  himself  set  the  example,  iu  a  case 

*  (On  appeal),  4  Jarist,  34 ;  Sweet  on  Sep.  Est.  28. 
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married  wonen. 


had  began.  Tlie  professed  object  of  the  court  was  to  seciire 
a  convenient  provision  for  married  women.  We  are  not  now  to 
inquire  into  the  sonndness  of  the  policy  which  dictated  these 
deviations  from  the  general  law.  It  is  enough^  for  our  present 
purpose,  to  shew  how,  and  why,  they  were  established ;  and  that, 
whether  politically  wise  or  not,  they  were  at  least  practically 
acceptable  to  the  people, 
—confined  to         But  since  Equity,  consistently  with  the  common  law,  held, 

as  a  general  rule,  that  property  carried  with  it  the  incidents  of 
property,  one  of  which  incidents  was  the  ability  to  alien^  not 
even  a  life  interest  could,  upon  ordinary  principles,  be  the  sub- 
ject of  inalienable  enjoyment ;  so  that  if  real  or  personal  estate 
was  vested  in  trustees,  upon  trust  to  pay  the  income  to  a  man 
for  life,  for  his  personal  maintenance,  with  the  strongest  prohi- 
bition against  alienation,  the  prohibition  went  for  nothing  (d). 
Of  course,  the  same  rule  must  apply  to  a  woman  in  her  single 
state;   for  no  distinction  could  arise  from  the  difference  of 

{d)  Brandon  v.  Robinsany  18  Ves.  429 ;  sed  vide  ante,  438. 


in  which  he  personally  took  an  interest;  and  from  that  time,  now 
nearly  half  a  century  ago,  it  has  been  usual  to  introduce  into  wills  and 
settlements,  a  clause,  giving  to  women  real  and  personal  estate  for  their 
separate  use,  without  power  of  assignment  by  way  of  anticipation. 
And  such  clauses,  though  their  operation  has  been  considered  to  be, 
as  undoubtedly  it  is,  anomalous  and  irreconcilable  with  the  ordinary 
legal  rules,  have  been  repeatedly  carried  into  effect  by  this  court, 
and  provisions  for  families,  to  a  very  great  extent,  have  been  framed  in 
reliance  upon  them." — Per  Lord  Langdale^  lb.  ^*  When  this  court 
first  established  separate  estate,  it  violated  the  laws  of  property  as 
between  husband  and  wife;  but  it  was  thought  beneficial,  and  it 
prevailed.  It  being  once  settled  that  a  wife  might  enjoy  separate 
estate  as  a  feme  sole,  the  laws  of  property  attached  to  this  new  estate; 
and  it  was  found,  as  part  of  such  laws,  that  the  power  of  alienation 
belonged  to  the  wife,  and  was  destructive  of  the  security  intended  for 
her.  Equity  again  interfered,  and,  by  another  violation  of  the  law  of 
property,  supported  the  validity  of  the  prohibition  against  alienation." 
— Per  Lord  Cottenham,  lb. 
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sex  {e)  (4.).  The  inference^  and  the  only  legimate  inference^  to 
be  drawn^  with  respect  to  the  doctrine  of  inalienable  tnists  for 
married  women,  from  the  decisions  on  attempts  to  male  a 
strictly  personal  provision  for  males  and  unmarried  females,  is 

(e)  Barton  y.  Briscoe^  Jac.  603. 


(4.)  **  As  an  unmarried  woman  is  as  capable  of  enjoying  and  ezer-  The  general 

dsing  the  rights  of  property  as  a  man  is,  the  property  most  in  her,  ^J^""^^®*  ^''Y 

whilst  unmarried,  be  accompanied  by  its  ordinary  incidents,  and  upon  with  it  thejiM 

this  principle  would  seem  to  be  founded  the  several  cases  of  Jones  v.  a!^^ii^rtVan 

Salter,  Barton  v.  Briscoe,  TFoodmeston  v.  Walker,  Brown  v.  Poeock*.  unmarried 

woman. 

In  the  three  first  of  these  cases,  the  alienation  took  place  during 

widowhood,  t.  e.  after  the  termination  of  a  coverture.     In  the  last,  the 

alienation  took  place  before  coverture." — Per   Lord   Langdale,  lb. 

*^ Brandon  v.  Rohin8on'\,  and  other  cases,  having  brought  to  view 

that  all  restrictions,  inconsistent  with  the  nature  of  the  estate  given,  are 

void  in  gifts  to  men,  the  case  of  similar  gifts  to  females  soon  occurred. 

Sir  William  Crrant,  in  Jones  v.  Salter,  and  Sir  Thomas  Plumer,  in  Bar^ 

ton  V.  Briscoe,  held  that  property  settled  on  a  married  woman,  with  a 

clause  against  anticipation,  was,  upon  her  becoming  discovert  by  the 

death  of  her  husband,  absolutely  disposable  by  her.     Woodmeston  v. 

Walker  proceeded  upon  the  same  principle." — Per  Lord  Cottenham,  lb. 

*'The  restriction  cannot  be  considered  distinctly  from  the  separate  Thenon-antici- 

estate,  of  which  it  is  only  a  modification;  to  say  that  the  restriction  merely  Vmo-" 

exists,  is  saying  no  more  than  that  the  separate  estate  is  so  modified.  <lificAtion  of  u- 

,  parale  estate, 

The  donor,  in  giving  the  woman,  when  married,  some  of  the  faculties  of  and  inseparable 

a  feme  sole,  has  withheld  the  power  of  alienation,  under  the  terms  of      °^  ''* 

the  gift;  and,  by  the  aid  of  this  court,  the  woman  is  a  feme  sole,  as  to 

the  present  enjoyment  of  the  property,  but  no  ftuther;  measuring 

her  faculty  by  the  terms  of  the  gift,  she  is  not  a  feme  sole,  as  to  the 

disposition  of  her  property  in  anticipation  of  the  intended  prorision. 

If  there  be  no  separate  estate,  there  can  be  no  such  restriction  as  that 

which  is  now  under  consideration.     The  separate  estate  may,   and 

often  does,  exist  without  the  restriction;  but  the  restriction  has  no 

independent  existence;  when  found,  it  is  as  a  modification  of  the 

separate  estate,  and  inseparable  from  it." — ^Per  Lord  Langdale,  lb. 


*  Vide  poit^  512,  et  seq.  f  Vide  post,  508. 


504  SEPARATE  ESTATE 

obvioTUily  this — ^that  such  trusts  fiimish  aa  exception  .to  tlie 
general  rule  of  law,  and  are  not  to  be  tried  by  any  legal  test ; 
for  the  principle  of  those  decisions  would  sweep  away  the  re- 
straint upon  anticipation  in  every  case,  just  as  effectually  as  the 
rule,  which  regulates  at  law  the  relation  of  husband  and  wife, 
would  destroy  every  notion  of  separate  property.  In  troth, 
these  decisions  have  no  application  to  the  point  under  discus- 
sion, which  is,  not  the  competency  dT  a  married  woman^  in  de- 
fiance of  an  express  prohibition,  to  alien  in  equity,  by  analogy 
to  the  rules  of  law,  where  the  subject  and  the  circumstances 
are  analogous ;  but  the  competency  of  a  married  woman^  in  de- 
fiance of  an  express  prohibition,  to  alien  in  equity,  by  analogy 
to  the  rules  of  law,  where  the  subject  and  the  circumstances  are 
not  analogous ; — ^where  the  policy,  principle,  and  object  of  the 
two  jurisdictions  stand  directly  opposed  to  each  other.  To  ground 
a  decision,  as  to  the  efficacy  of  a  clause  in  restraint  of  anticipa- 
tion by  a  married  woman  of  her  separate  estate,  on  reasoning 
drawn  from  the  doctrines  of  law,  is  to  make  the  general  rule 
govern  the  exception, 
—embarrassed  ^o  ^^^7  altogether,  at  this  day,  the  validity  of  the  restraint 
tinctions  ^"'     Tipou  anticipation,  would  be  a  bolder  assumption  of  authority 

than  even  that  which  first  called  separate  property  into  exist- 
ence :  yet  it  would  be  better,  perhaps,  to  overrule,  than  to  un- 
settle it.  If  any  doctrine  of  the  courts  was  ever  based  on  the 
broad  ground  of  convenience,  this  doctrine  of  separate  estate,  and 
restraint  upon  anticipation,  seemed  to  have  that  foundation.  To 
narrow  it  by  technical  distinctions,  is  not  only  to  deprive  it  of 
all  its  utility  and  value,  but  to  convert  it  into  a  positive  evil. 
If,  after  much  fluctuation  and  collision  of  opinion,  not  calcu- 
lated, perhaps,  to  advance  the  character  of  the  judicature  for 
firmness  and  consistency,  the  doctrine  should  at  last  resolve 
itself  into  a  distinction  of  this  kind — ^that  a  gift  to  the  separate 
use  of  a  woman,  not  married  at  the  making,  or  the  taking  effect, 

"There  is  no  principle  upon  which  it  can  be  held,  that  the  separate 
estate  operates  daring  a  coverture  subsequent  to  the  gift,  but  that  the 
provision  against  anticipation,  with  which  the  gift  was  qualified,  does 
not" — Per  Lord  Cottenham,  lb. 
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of  the  gift,  (whichever  is  to  be  the  critical  period, — a  point 
not  appearing,  on  reference  to  the  cases,  to  be  definitely  fixed), 
will  be  effectual,  on  her  marrying,  to  create  separate  estate,  and 
will  extend,  if  so  expressed,  to  every  marriage  which  she  may 
contract;  but  that  a  restriction  upon  anticipation,  accompanying 
a  gift  to  the  separate  use  of  a  woman,  will  be  ineffectual,  unless 
she  be  actually  covert  at  the  making,  qr  the  taking  effect,  of  the 
gift,  nor,  if  then  actually  covert,  will  be  effectual  beyond  the 
contemporaneous  coverture,  though  expressly  extended  to  every 
future  coverture;  with,  however,  this  sub-distinction,  that  a 
gift,  in  contemplation  of  a  particular  marriage,  will  be  as  effectual 
as  if  made  during  the  coverture  (/) — ^we  shall,  indeed,  still  retain 
the  doctrine,  but  so  crippled  and  conftised  by  arbitrary  distinc* 
tions,  as  to  be,  in  a  great  measure,  inadequate  to  the  object  which 
induced  Equity  to  depart  firom  the  law ;  and  thus  a  convenient 
exception  will  be  converted  into  a  mischievous  anomaly. 
For  many  years,  the  practice  and  opinion  of  the  profession  ^prerionslT 

•i. ta. _j  xi._^ ^_   _     _      T_   _      received  and  a 

la 


•i* ta.  J  xi-   X  .^A-  J*  received  and  ap- 

were  uniform.    It  was  never  supposed  that  coverture^  or  disco-  piied,  as  settled 


verture,  at  the  time  of  the  making,  or  taking  effect,  of  the  gift,  was  ^"^ 
a  circumstance  material  to  be  considered — ^that  either  the  gift, 
or  the  restriction,  was  less  effectual  in  the  one  case,  than  in  the 
other.    The  common  forms  of  conveyancing,  which  may  be  con* 
sidered  as  the  text-law  upon  the  subject,  abundantly  prove  this. 
On  what  principle,  indeed,  could  any  importance  have  been  at- 
tributed to  that  drcimistance?    At  law,  the  gift  and  the  restric- 
tion were  bad  alike,  in  every  state  of  circumstances.    The  ques- 
tion, therefore,  was,  in  what  cases,  and  by  what  rules.  Equity 
should  apply  and  administer  a  doctrine  of  its  own  invention ;  a 
doctrine,  too,  from  its  very  nature  and  object,  the  reverse  of 
every  thing  legal,  and  every  thing  technical?     Surely,  in  every 
case  to  which  the  policy  and  reason  of  the  doctrine  extended, 
and  by  any  rule  rather  than  the  accident  of  coincidence,  in  point 
of  time,  between  the  gift  and  the  coverture.    The  conveyancer  — withont  re- 
regarded,  not  the  time  of  the  making,  or  the  taking  effect,  of  the  making,  or 
gift  to  the  woman,  but  the  time  of  the  disposition  made  hy  her,  ^''ViJ^^S**' 
when  he  was  called  upon  to  determine  the  validity  of  her  act ;  but  distinguishing 
if  his  attention  had  been  drawn  to  the  former  period,  he  would  trust  and  the 

restriction. 
(/)  See  Kni^U  v.  KnigU,  6  Sim.  121 ;  1  Sugd.  Pow.  502;  5  Sun.  666. 
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hardly  have  imagined  a  distinction  between  the  trost  and  the 
restriction.  And  what  was  there  to  suggest  the  sub-distinction, 
as  to  a  gift  in  contemplation  of  a  particular  coverture^  when  it 
did  not  appear  that  the  giflb^  or  the  restriction,  depended  for  its 
validity  on  marriage-consideration,  or  marital  assent?  Why, in 
short,  should  it  not  have  been  taken  for  granted,  as  in  fSact  it  was, 
that  Equity,  which  had  instituted  the  doctrine  without  any  in- 
timation of  these  distinctions,  would  sustain  it  to  the  whole  ex- 
tent to  which  the  convenience  of  protecting  women  against  tlie 
legal  effects  of  coverture  required  it  to  be  carried?  In  wills,  as 
well  as  in  deeds,  trusts,  purporting  to  secure  a  separate  and  in- 
alienable provision  for  women,  not  actually  married  nor  contem- 
plating marriage,  were  very  commonly  inserted,  without  any 
doubt  of  their  eventual  efficacy.  Many  wills,  so  prepared^  have 
been  remodelled  in  consequence  of  the  recent  decisions. 
Supposed  in-  Eminent  conveyancers  even  held  the  opinion,  that  a  Imst  to 
w^ou^T  *PP^y  *^^  income  of  property  to  the  personal  maintenance  of  an 
peraonai  main-   individual,  whether  male  or  female,  married  or  unmarried. 


tenaoee. 

an  inalienable  benefit.  It  was  confidently  laid  down,  in  a  work 
of  high  authority,  that,  by  our  law,  an  inalienable  trust  might 
be  created  in  favour  of  a  man  for  his  maintenance  (^).  A  per- 
son entitled  under  a  trust  of  this  description  executed  a  deed 
charging  his  interest  with  an  annuity;  Mr.  Butler,  who  had 
prepared  the  instrument  creating  the  trust,  was  of  opinion,  that 
the  charge  was  void,  and  in  consultation  supported  his  opinion 
by  citing  the  above  authority.  On  being  referred  to  Brandon  v. 
Robinson  (A),  he  doubted  the  soundness  of  the  decision,  and  after- 
wards gave  a  written  opinion  against  the  incumbrancer.  There 
was  no  clause  of  cesser  or  gift  over.  Another  conveyancer,  of 
equal  eminence,  is  known  to  have  held  a  similar  opinion  (i). 
Thenon-aniici-  However,  it  may  be  conceded  that  the  restriction  b^an 
confincd*to"°*  ^^^  ended  with  the  coverture  for  the  time  being,  and  that 
coverture,  and    gjj  alienation,  absolute  or  partial,  made  dttring  diacoverture. 

lOTolTed  in  the  ... 

same  fate  witb  was  Valid;  bccausc,  in  a  state  of  discoverture,  separate  pro- 
perty could  not  exist,  and  Equity  had  not  affected  to  do  more 
than  modify  the  dominion  over  its  own  creature — separate  pro- 

(j)  Sugd.  Pow.  Ist  ed.  105;  but         (k)  18  Ves.  429;  post,  506. 
see  1  Sugd.  Pow.  6th  ed.  203.  (*)  Vide  ante,  4d8. 
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perty.  The  trust,  and  the  restriction,  thus  considered,  were  parts 
of  one  disposition,  destined  to  stand  or  fall  together  (5.) ;  and 
it  should  seem,  that,  though  more  violence  might  be  done,  yet 
consistency  would  be  better  consulted,  by  holding  the  trust  in- 
effectual to  create  separate  estate,  unless  coverture  exist  at  the 
time,  than  by  holding  the  trust,  which  is  the  principal,  valid, 
and  the  restriction,  which  is  the  accessory,  nugatory. 

Before  the  late  cases,  the  only  questions  which  arose  upon  Litigation 
gifts  of  this  nature  were  questions  to  be  solved  by  the  ordinary  f^^  to  "uw-"" 
rules  of  construction ;  questions  as  to  the  efficacy  of  the  expres-  ^^^^l^^^' 
sions  used,  either  to  create  separate  estate  (A),  or  to  exclude  a 
particular  husband  only  (i),  or  to  restrain  anticipation  (A).  These 
points  afforded  scope  enough  for  litigation;  but  as  the  discus- 
sions upon  them  left  untouched  the  substance  of  the  doctrine, 
which,  indeed,  they  tacitly  affirmed,  the  inconvenience  was  no- 
thing more  than  that  which  is  inseparably  incident  to  every 
written  disposition.    Now  the  decisions  strike  at  the  very  prin- 
ciple of  the  doctrine,  which  the  ordinary  tribunals,  commit- 
ted as  they  are  to  the  new  opinions,  must  find  it  a  delicate  task 
to  re-establish,  however  strongly  they  may  be  impressed  with 
the  danger  of  leaving  it  in  its  present  condition. 

Since  much  of  the  confti^ion  appears  to  have  arisen  from  not  Proposed  eia- 
having  the  cases  brought  fully  and  clearly  under  review,  we  ™'""**°'*  ®'  ***• 
cannot  perhaps  more  effectually  serve  the  doctrine,  than  by  such 


cases. 


(A)  Adamtan  v.  Armkage^  Coop. 
283;  Prichard  v.  AmeSy  Turn.  & 
Russ.  222  ;  &  parte  Ray^  1  Madd. 
199  ;  WilU  V.  Steers,  4  Madd.  409; 
i^oJerto  V.  ^Si?tc«r,  5  Madd.  491 ;  JJf<M- 
sey  V.  Parker^  2  Myl.  &  K.  174.  See 
Kennngton  v.  DclUmdy  Id.  184; 
Margetts  v.  Barringer,  7  Sim.  482. 

(t)  Knight  v.  Knighty  6  Sim.  121; 
Benson  y.  Benson,  Id.  126,  and  the 


cases  there  cited.    See  Wairdle  v. 
Clcucton,  3  Jur.  145. 

(it)  WiUs  V.  Dawkinsy  12  Ves. 
501;  Sperling  v.  Boehfort,  8  Ves. 
164 ;  Parkes  v.  White,  11  Ves.  209 ; 
Hovey  Y.Blakeman,  9  Ves.  524,  cited; 
Wagstaffy.  Smith,  9  Ves.  520 ;  Jones 
v.  Harris,  9  Ves.  486 ;  Browne  v. 
Like,  14  Ves.  302 ;  Act<m  v.  White, 
1  Sim.  &  S.  429. 


(5.)  ^*  The  separate  estate,  and  the  prohibition  against  anticipation,  are  The  trust,  and 
equally  creatures  of  Equity,  and  equally  inconsistent  with  the  ordinary  ^^^^^  ^^^^^  ^^ ' 
rules  of  property.    The  one  is  only  a  restriction  and  qualification  of  the  ^U  together, 
other;  the  two  must,  therefore,  stand  or  fall  together." — Per  Lord  Cot- 
tenham,  lb.     Vide  ante,  503,  n.  (4.). 
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Decisions  upon 
trusts  for  the 
personal  benefit 
of  males. 

Brandon 

T. 

Robinson, 
(18  Dec.  1811). 

Personal  trust 
— alienation  in- 
terdicted. 


Snowden 

V. 

Dale*. 


a  statement  and  examination  of  them  as  will  exhibit  its  pro- 
gress and  actual  state,  with  reference  to  the  matter  in  contro- 
versy, distinguishing  the  adjudged  points  from  what  is  merd? 
extrajudicial. 

The  case  of  Brandon  r.  Robinson  {k)  is  commonly  cited  u 
the  leading  authority  against  the  restraint  upon  antdcipatkHL 
There  a  money  fund  was  bequeathed,  upon  trust  to  pay  the  in- 
come into  the  proper  hands  of  a  male  legatee,  or  on  his  -ptopa 
order  or  receipt,  subscribed  with  his  own  proper  hand,  to  the  in- 
tent that  the  same  should  not  be  grantable,  transferable,  or  other- 
wise assignable,  by  way  of  anticipation  of  any  unreoeived  paj- 
ment.  The  legatee  became  bankrupt,  and  his  assignees  claimed 
the  life  interest.  Lord  Eldon,  C,  held,  that,  as  the  property  was 
given  to  the  legatee,  it  must  be  subject  to  the  incidents  of  pro- 
perty, and  could  not  be  preserved  from  the  creditors,  imle» 
given  to  some  one  else  on  the  act  of  alienation ;  observing,  Hbai 
the  case  of  a  married  woman,  where  Equity,  making  her  the 
owner,  might  limit  her  power,  was  very  different  from  the  case 
of  a  disposition  to  a  man,  who,  if  he  has  the  property,  has  the 
power  of  aliening.  It  is  not  necessary  for  the  present  purpose  to 
consider  whether  this  decision  was  perfectly  consistent  with  the 
notion  previously  received  {I) ;  for,  as  the  case  of  the  married 
woman  is  expressly  excepted,  the  judgment  does  not  touch  the 
point  in  question ;  unless,  indeed,  it  could  be  argued  that  Lord 
Eldan,  in  speaking  of  a  married  woman,  meant  a  woman  mar- 
ried at  the  time  of  the  making ,  or  the  taking  effect,  of  the  gift. 
But  there  is  no  pretence  for  such  a  restrictive  interpretation.  The 
exception  goes  to  the  whole  doctrine  of  Equity,  in  regard  to  sepa- 
rate estate,  as  that  doctrine  was  then  understood  and  applied.  The 
principle  of  the  above  case  of  Brandon  v.  Robinson,  both  as  it  re- 
gards the  inefficacy  of  a  simple  prohibition  against  alienation,  and 
the  efficacy  of  a  gift  over,  is  illustrated  and  confirmed  by  two  re- 
cent decisions,  which  will  be  most  conveniently  noticed  in  imme- 
diate connexion  with  that  case,  though  out  of  the  order  of  time. 
In  one  of  these  cases,  Snowden  v.  Dales  (m),  A.  vested  a  money 
fund  in  trustees,  in  trust  during  the  life  of  B.,  or  during  such 


(it)  18  Ves.  429;  1  Rose,  197. 

(/)  Vide  ante,  606. 

(m)  6   Sim.  624,   (17th   April, 


1834) ;  but  see  Twopenny  v.  P^fm^ 
4  Jurist,  466. 
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part  thereof  as  the  trustees  should  think  proper^  and  at  their  will  option  in  tma- 
and  pleasure,  but  not  otherwise,  or  at  such  other  time  or  times,  o/main^ninff 
and  in  such  sum  or  sums  as  they  should  judge  proper,  to  allow  ^«  individuaL 
and  pay  the  interest  into  the  proper  hands  of  B.,  or  otherwise, 
if  they  should  think  fit,  in  procuring  for  him  diet,  hdging, 
wearing  apparel,  and  other  necessaries ;  but  so  that  he  should 
not  have  any  right,  title,  claim,  or  demand,  in  or  to  such  in- 
terest, other  than  the  trustees  should,  in  their  or  his  absolute 
and  uncontrolled  power,  discretion,  and  inclination,  think  pro- 
per or  expedient ;  and  so  as  no  creditor  of  his  should  or  might 
have  any  lien  or  claim  thereon,  or  the  same  be  in  any  way  sub- 
ject or  liable  to  his  debts,  dispositions,  or  engagements ;  with  a 
direction  that  a  proportionate  part  of  the  interest  should  be 
paid  up  to  the  decease  of  B.,  and  after  his  decease  the  fund,  and 
all  savings  and  accumulations,  should  be  in  trust  for  his  child- 
ren, &c.  B.  became  bankrupt.  Sir  Launcelot  Shadwell,  Y.  C, 
held,  that  his  assignees  were  entitled  to  the  life  interest;  being 
of  opinion  that  there  was  no  direction  to  withhold  and  accumu- 
late any  portion  of  the  interest  during  the  life  (m)  of  B.  This 
case  proves  at  least,  that  an  accumulation  of  words  is  vain ;  for 
the  settlor  had  brought  together,  very  conveniently  for  the  pur- 
pose of  adjudication,  all  the  terms  commonly  employed  to  create 
an  inalienable  life  interest.  The  result  of  the  trust  was  an  ap- 
propriation of  the  income  for  the  benefit  of  B.,  and  whatever 
was  destined  for  him  passed  to  his  assignees.  By  a  clause  of 
cesser  or  gift  over,  the  creditors  might  have  been  excluded,  but 
the  benefit  could  not  have  been  preserved  for  B.  personally. 
Even  if  an  option  had  been  given  to  apply  the  interest  either 
for  his  benefit  or  for  the  benefit  of  others,  though  the  assignees 
could  not  then  have  enforced  payment  to  them,  yet  the  trustees 
could  not,  it  seems,  have  applied  any  part  of  the  income  for  his 
benefit,  otherwise  than  by  paying  it  to  the  assignees  towards 
satisfaction  of  his  creditors  (n).  But  in  a  previous  case,  ljeu?es  v.  Lewes 
Leives  (o),  estates  were  devised  to  trustees,  upon  trust  to  pay  the        Lewe,, 

rents  to  A.  for  his  own  use,  and  for  the  personal  support  and  Personal  main- 
tenance— 

(m)  See  39  &  40  Geo.  3,  c.  96.  (o)  6  Sun.  304,  (1833) ;  affirmed 

(fi)  But  see  Ikpopem^  v.  Pi^fUm,     by  Lord  Lyndhuist,  C.  (1836). 
4  Jurist,  456. 
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dinetian  to  ac-  maintenance  {p)  of  himself  and  fainily^  from  year  to  year^  daring 
2ienatic«.^"      his  life,  but  so  as  he  should  not  have  any  power,  by  any  wayi 

int  means  whatsoever,  to  mortgage,  charge,  or  alienate  tbe 
whole,  or  any  part  thereof,  by  anticipation,  it  being  the  testator's 
meaning,  that  the  same  should  not  be  subject  or  liable  to  the 
control,  debts,  or  engagements  of  A.,  nor  be  liable  to  be  seized 
or  taken  by,  or  for  the  use  of,  any  creditor  or  creditors  of  his,  by 
virtue  of  any  extent  or  sequestration,  or  any  process  or  adjudi- 
cation whatsoever;  with  a  proviso,  that,  if  A.  should  at  any 
time,  in  any  manner  whatsoever,  impede  or  frustrate  the  trusts 
of  the  will,  or  interfere  therewith,  or  with  the  receipt  of  the 
rents  of  the  estates  thereinbefore  directed  to  be  paid  to  him, 
then  the  rents  should  be  no  longer  paid  to  him,  but  his 
claim  to  the  same  should  be  forfeited,  and  the  trustees  should 
thenceforth,  for  the  term  of  twenty-one  years  (g)  from  &e 
testator's  decease,  invest  and  accumulate  the  rents,  and  stand 
possessed  of  the  accumulations  for  the  younger  children  of  A.; 
and,  after  the  expiration  of  the  twenty-one  years,  in  case  A. 
should  be  living,  upon  trust,  for  the  residue  of  A/s  life,  to  apply 
the  rents  for  the  benefit  of  A.  and  his  family,  in  manner  before 
mentioned,  or  again  invest,  so  as  to  accumulate  for  the  benefit 
of  his  children,  as  the  trustees  should  think  proper.  A.  assigned 
his  interest  to  trustees  for  payment  of  his  debts.  Sir  Launcdot 
Shadwett,  Y.  C,  held,  that,  as  the  assignment,  if  allowed  to 
operate,  would  have  impeded  and  frustrated  the  trusts  of  the 
will,  A.'s  interest  wholly  determined,  and  the  rents  became 
thenceforth  liable  to  be  accumulated  for  the  benefit  of  the  child- 
ren.  Here,  the  direction  to  accumulate  for  the  benefit  of  other 
.  objects  was,  in  effect,  a  gift  over  on  the  act  of  alienation.  If  that 
ingredient  had  been  wanting,  all  the  expressions,  so  anxiously  in- 
terdicting alienation,  would  have  been  thrown  away.  The  same 
principle  had  been  applied  in  two  previous  cases,  which,  in  order 
to  afford  a  complete  view  of  the  authorities,  may  as  well  he 
Graves  noticed  here.  Thus  in  Graves  v.  Dolphin  (r),  an  annuity  was  be- 
iMphin.       queathed  to  trustees  for  the  testator's  son,  for  his  personal  main- 


(p)  See  Twopenny  v.  Peyton,  4 
Jurist,  456. 


(q)  39  &  40  Geo.  3,  c.  98. 
(r)  1  Sim.  66,  (1826). 
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tenance  and  support  during  -the  whole  term  of  his  natural  life^  Penoui  nua- 
and  not  on  any  account  or  pretence  whatsoever  to  be  subject  or  ceipt  ^  *"  "' 
liable  to  his  debts^  engagements,  charges,,  or  incumbrances,  but 
to  be,  for  the  purpose  aforesaid,  from  time  to  time,  as  and  when 
the  same  should  &om  time  to  time  become  due  and  payable,  paid 
over  into  his  proper  hands  only,  and  not  to  any  other  person  or 
persons  whomsoever,  with  a  direction  that  his  receipt  only  for 
such  annuity  should  be  a  good  and  sufficient  discharge  to  the 
trustees  for  the  same.    The  son  became  bankrupt;  and  Sir 
Jofm  Leach,  Y.  C,  held,  that  the  annuity  vested  in  the  assig- 
nees, for,  though  the  annuity  might  have  been  made  determin- 
able by  bankruptcy,  the  policy  of  the  law  did  not  permit  property 
to  be  so  limited  as  to  continue  in  the  enjoyment  of  the  bankrupt, 
notwithstanding  his  bankruptcy.    Again,  in  Green  v.  Spieer  («),         Orten 
real  estates  were  devised  to  trustees,  upon  trust  to  let  and  manage        Speer. 
the  same,  and  receive  the  rents,  issues,  and  profits  thereof,  and  i>iBCKtioiiin 

.  trustees  to  ap- 

to  pay  and  apply  the  same  rents,  issues,  and  profits  to  or  for  the  ply  for  personal 
board,  lodging,  maintenance,  support,  and  benefit  of  the  tes-  ™"naticm  inT" 
tator's  son,  at  such  times  and  in  such  manner  as  they  should  ^^r^cted. 
think  proper,  for  and  during  the  term  of  his  natural  life ;  it 
being  the  testator's  wish  that  the  application  of  the  rents  and 
profits,  for  the  benefit  of  his  said  son,  might  be  at  the  entire 
discretion  of  the  trustees,  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor;  and  that  his  son  should  not 
have  any  power  to  sell  or  mortgage,  or  anticipate,  in  any  way, 
the  same  rents,  issues,  and  profits,  or  any  rents,  issues,  and 
profits,  dividends,  or  interests  derived  imder  the  will.  A.  took 
the  benefit  of  the  Insolvent  Act,  and  his  assignee  claimed  the 
rents.  Sir  John  Leach,  M.  B.,  held,  that  A.  took  a  vested  in- 
terest, of  which  the  trustees  could  not  deprive  him  by  any  ex- 
ercise of  their  discretion;  they  were  bound  to  apply  the  rents 
for  his  benefit,  and  their  discretion  was  confined  to  the  manner 
of  the  apphcation  (/). 


{$)  1  Russ.  &  M.  395,  (1880).  ation  by  act  of  the  party,  may  be 

{t)  That,  by  a  clause  of  cesser  or  disappointed,  is  well   established ; 

gift  over,  involuntary  alienation  by  ( Yamold   v.  Afoarhause^    1  Russ. 

act  of  law,  as  well  as  voluntary  alien-  &  M,  S64,    and  the  cases    there 
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Decisions  upon  When  Brandon  y.  Robmstm  is  adduced  as  an  authority  for 
pcreonaTbeiiefit  the  new  doctrine,  it  is  generally  supported  by  the  case  of  Bak- 
of  unmarried  ^^^  ^^  Briscob  (tt),  where  by  deed,  for  valuable  consideration. 
Barton  the  income  of  a  money  fiind  was  settled,  upon  trust  to  pay  the 
Briteoe  income  to  such  persons  and  for  such  purposes  as  A.,  then  the 
(12  Aug.  1822).  wife  of  B.,  should,  notwithstanding  her  coverture,  by  writing 
wi?hout^powe7  ^^S^^  ^7  ^^^  appoint,  but  not  so  as  to  deprive  herself  of  the 
of  anticipation  benefit  by  Sale,  mortgage,  charge,  or  otherwise,  in  the  way  of 
while  sole.         anticipation;  and,  for  want  of  such  direction,  into  her  own 

proper  hands,  for  her  own  separate  and  peculiar  use,  indepen- 
dently of  B.,  who  was  not  to  intermeddle  therewith,  nor  was 
the  same  to  be  Uable  to  his  control,  debts,  or  interference ;  and 
it  was  declared  that  her  receipts  for  the  dividends  should,  not- 
withstanding her  coverture,  be  sufficient  discharges.  B.,  her 
husband,  died,  and  A.  the  widow,  as  tenant  for  life,  and  the 
reversioner,  sought  a  transfer  of  the  fund.  Sir  Thomas  Plumer, 
M.  B.,  decided,  that,  on  the  death  of  the  husband,  the  restric- 
tion ceased ;  for  the  reasoning,  that  power  over  separate  pro- 
perty, being  the  creature  of  Equity,  might  be  modified  by  Equity, 
applied  only  during  the  coverture;  and  when  the  married 
woman  became  discovert,  she  had  the  same  power  over  her  pro- 
perty as  other  persons.  This  case  is  simply  an  affirmation,  not 
an  extension,  of  the  principle  of  Brandon  v.  Robinson,  The 
woman  was  not  married  at  the  time  of  the  dealing  with  her  life 
interest;  the  life  interest  was  no  longer  separate  property,  and 
upon  separate  property  alone  could  the  restriction  attach.  It 
was  not  the  excepted  case.  This  decision;  if  it  prove  anjrthing^ 
proves  only  that  the  protection  afforded  by  an  inalienable  trust 
is  a  favour  shewn  to  coverture,  and  not  to  sex.  Besides,  it  should 
seem,  (though  this  ground  does  not  appear  to  have  been  taken), 
that,  according  to  the  true  construction  of  the  instrument,  the 
separate  enjoyment  and  the  restriction  were  confined  to  the 
then  existing  coverture  {x),  and,  consequently,  that  the  case 
was  destitute  of  even  that  semblance  of  a  question  which  the 

died) ;  but  tenns  expressly  appli-  Keen,  608). 

cable  to  both  species  of  alienation  («)  Jac.  603. 

should  be  used.  (See  Lear  v.  LeggfUy  {x)  See  2  Russ.  &  M.  196. 

M.  690;    Whitfidd  v.  Frickm,  2 
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argument  raised.    Indeed^  the  same  point,  if  point  it  may  be 
called,  had  been  decided  in  the  earlier  case  of  Jones  v.  Sal-         Jones 
TER  (y),  not  reported  till  lately.    There  the  income  of  a  money        stater, 
fiind  was  bequeathed  to  A.,  the  wife  of  B.,  for  her  life,  for  her  (25Mayi  '815). 
separate  use,  so  that  the  same  should  not  be  subject  to  the 
debts,  dues,  or  demands,  and  should  be  free  from  the  control  or 
interference  of  B.,  or  of  any  other  husband  with  whom  she 
might  at  any  time  thereafter  intermarry,   and  without  any 
power  to  charge,  incumber,  anticipate,  or  assign  the  growing 
payments  thereof.    B.,  the  husband,  died,  and  A.  the  widow, 
as  tenant  for  life,  and  the  reversioner,  petitioned  for  a  transfer 
of  the  fund.     Sir  IVm,  Grant,  M.  B.,  after  some  consideration, 
(of  which  we  are  only  told  the  fact),  made  the  order.     Here,  it 
will  be  observed,  that  not  only  the  existing,  but  every  future 
coverture,  was  expressly  contemplated :  and  it  may  be  thought 
that  this  is  consequently  a  stronger  case  than  Barton  v.  Briscoe. 
But  the  state  of  facts  was  the  same  in  both  cases.    In  both, 
the  woman  was  sole  at  the  time  of  the  application,  and  the  re- 
striction was,  therefore,  not  in  force.    As  the  doctrine  of  equity 
grounds  itself  on  the  disability  of  coverture,  it  neither  advances 
nor  retrogrades  by  the  effect  of  decisions  upon  acts  done  when 
that  disability  did  not  exist.    As  a  timely  report  of  Jones  v.     Woodmetum 
Salter  would  probably  have  prevented  Barton  v.  Briscoe,  so  it        waUcer 
might  have  relieved  us  from  Woodmbston  v.  Walker  (j?).  (i^Aug.  i831). 
That  qise  arose  upon  the  bequest  of  part  of  a  residue,  to  be  laid     ^      '  ^^^ 
out  in  the  purchase  of  a  life  annuity  for  A.,  for  her  own  sole 
and  separate  use  and  benefit,  and  independent  of  any  husband 
she  might  happen  to  marry,  with  a  direction,  that  her  receipts, 
notwithstanding  her  coverture,  should  be  good  and  sufficient 
discharges  for  the  same,  and  to  be  for  her  personal  benefit  and 
maintenance,  and  without  power  for  her  to  assign  or  sell  the 
same  by  way  of  anticipation  or  otherwise.    A.  was  a  widow  at 
the  date  of  the  will,  and  not  having  married  again,  applied  for 
payment  of  the  fund.     Sir  John  Leach,  M.  B.,  held,  that  A.  Judgment  of 
was  not  entitled  to  the  absolute  interest,  inasmuch  as  the  gift  *"  ''"**  Ltock. 
was  subject  to  the  contingency  of  a  future  marriage,  when  the 

(y)  See  2  Rusi.  &  M.  206.  {z)  2  Russ.  &  M.  197. 

VOL.  I.  L  L 
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restriction  would  be  operative.    He  obsenred^  that,  at  hnr,  a 
wife  could  have  no  separate  estate^  and  it  was  only  by  the  prin* 
ciples  of  a  court  of  equity  that  such  an  estate  was  permitted 
for  protection  against  the  legal  rights  of  tiie  husband ;  tiist  to 
give  full  effect  to  such  protection.  Equity  permitted  a  restraint 
upon  the  power  of  disposition,  which  would  be  inyalid  in  snjr 
other  case ;  and  he  could  not  satisfy  himself  that  there  was  any 
substantive  distinction  between  a  present  covertnre   and  a 
future  coverture;  it  was  a  fiuniliar  case,  (he  added),  that,  where 
the  interest  of  a  legacy  was  given  to  an  unmarried  female  ftr 
life,  to  her  separate  use  in  case  of  coverture,  and  the  power  of 
sale  or  anticipation  was  restrained,  then,  in  case  of  a  future 
marriage  and  a  sale  or  anticipation  of  the  interest  Atrmg  (kt 
coverture,  the  court  held  that  sale  or  anticipation  void,  although, 
by  the  terms  of  the  will,  the  life  interest  was  not  limited  over 
upon  the  event.    Now,  this  is  a  clear  and  correct  exposition  of 
the  equitable  doctrine ;  but  the  court  may  be  thought  to  have 
failed  in  the  application  of  its  own  principles  to  the  facts  of  tiie 
particular  case,  where  there  was  no  separate  property  to  be  pro- 
tected, and  where  the  right  of  absolute  ownership  was  not  as- 
Reyersai  by       serted  during  the  coverture*     The  decree  at  the  RoUs  was  re- 
Lord  Braughim.  ^^^^^  ^^  j^^^^  Brouffham,  C,  on  the  authority  expressly  of 

Barton  v.  Briscoe.  After  repeating  the  doctrine,  again  and 
again  laid  down,  that  Equity  allows  a  restriction  to  be  imposed 
on  the  dominion  over  separate  estate,  as  a  thing  of  its  own 
creation,  the  better  to  secure  it  for  the  benefit  of  the  obfeci,  his 
Lordship  justly  observed,  that  the  operation  of  the  clause 
against  anticipation,  where  there  was  no  limitation  over,  rested 
entirely  on  its  connexion  with  the  coverture,  and  on  its  being 
applied  to  a  species  of  interest  which  was  itself  the  creature  of 
Equity;  but  that  here  there  was  a  possibility  only  of  coverture, 
and  that  the  authorities  did  not  sanction  an  inalienable  inteieat 
in  a  feme  sole,  (which  interest,  tiU  her  marriage  or  after  ike 
husband* s  decease,  she  might  otherwise  deal  with  at  discretion), 
because  she  might  possibly  marry :  and  as  to  the  argoxnent, 
that  the  woman  might  have  the  property  at  her  own  disposal 
till  she  married,  and  that  when  that  event  happened,  a  sort  of 
postponed  fetter  might  attach,  which  would  &11  off  upon  her 
husband^s  death,  and  be  again  imposed  should  she  contract  a 
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second  maniage,  lie  observed^  that  this  would  be  a  strange  and 
anomalaus  species  of  estaie,  and  that  it  was  not  easy  to  con- 
ceive by  what  process  or  contrivance  it  could  be  effSectually 
created,  nnless,  perhaps,  by  annexing  to  the  gift  a  limitation 
over  to  the  trostees,  to  preserve  it  for  the  woman  dnring  the 
successive  covertures  (a)«    Now,  so  fiur  as  regards  the  point  Remarks  on  the 
actually  decided,  this  case  carries  the  capadty  of  alienation  no  ^enJ;^ 
further  Uian  Barton  v.  Briscoe,  and  J<me$  v.  Salier,  and  the 
judgment  professedly  founds  itself  upon  the  former  case ;  and 
as  to  any  dicta  thrown  out  in  the  course  of  the  judgment, 
there  is  nothing  to  warrant  an  inference  that  the  court  con- 
sidered the  gift,  in  respect  of  the  separate  enjoyment  and 
restraint  on  alienationj   as   void  in  its   creation*      On  the 
contrary,   the   inference   rather   is,   that   his   Lordship  con- 
sidered the  restriction,  not  as  incapable,  from  the  first,  of 
taking  effect  under  any  circumstances,  but  only  as  inoper^ 
aiive  under  the  actual  drcumetance^;  and,  that,  if  the  cir- 
cumstances had  been  different,  if  marriage  had  supplied  the 
occasion  and  reason  of  the  protection,  and  the  restriction 
had  existed  in  connexion  with  coverture,  the  same  judgment 
would  not  have  been  pronounced  (6.).    The  argument  that  the  —on  the  aigo^ 
interest  was  not  absolutely  disposable,  because  it  was  subject  to  gift%M  pre-* 
the  contingency  of  future  coverture,  seemed  to  forget  that  the  ^^^^  ^ndn^ 
restriction  is  9l  personal  disability,  designed  to  guard  against  an  gentreatricUon. 
act  of  alienation  extorted  by  coercion,  or  yielded  to  undue  per- 
suasion; and  that  the  contingent  personal  disability  of  coverture 
could  no  more  impair  the  capadty  of  the  legatee  to  dispose  of 
whatever  interest  was  bequeathed  to  her,  than  contingent  liabi- 
lity to  attainder  for  felony  can  prevent  a  man  from  making  a 
good  title  to  his  estate.    And  with  respect  to  the  device  of  a  —on  Loid 
direction,  that,  when  she  became  covert,  it  should  vest  toties  ^'^fg^n'of  a 
quoties  in  trustees  for  her  separate  use,  without  power  to  anti-  f^^  over  to 

^  ,  ,  trustees  donng 

cipate,  the  answer  is,  that,  although  the  gift  were  made  wholly  eyeiy  future  co> 
dependent  on  the  contingency  of  marriage;  as,  if  the  fund  were  ^^°"' 
given,  in  case  A.,  a  feme  sole,  shall  many,  to  trustees  for  her 

(a)  Bat  see  Brawn  v.  Poeodt^  5  Sim.  6^;  2  Rusb.  &  M.  210. 

(6.)  Ante,  503,  n.  (4.). 

ll2 
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separate  me,  wiAoat  power  of  anticipatioti ;  stil],  the  \tts^  of 
this  contingent  gift  would  be  a  present  interest  in  her,  ud  d 
—  OQ  the  weik-  conrse  disposable  by  her,  being  sole.  The  difference  would  ix 
wjl^die^"'"  formal,  not  substantial.  By  a  gift  over,  or  clause  of  eraser » 
t^am^^-  "lienation,  the  immediate  taker  is  prevented  firom  makiiie  n 
tipla.  absolute  disposition,  because  he  cannot  dispose  of  an  intend 

not  his ;  but  to  hold  that  a  woman,  in  ber  single  state,  ia  in- 
competent to  dispose  of  her  interest  under  a  gift  to  ien^'a 
Uie  married  state,  would  be  to  contradict  the  principle  of  fta- 
don  T.  Rolnruon,  which  annexes  the  jus  disponendi  to  propei^i 
in  its  most  extensive  sense,  and  as  one  of  its  iusepanble  ind- 
dents.  Technical  difficulties  may  be  overcome  by  techuol 
devices,  but  from  the  effect  of  general  principles  no  artifice  cu 
escape. 
RnenicUei*  We  are  still  witbout  any  bint  of  the  notion,  that,  nnk* 

buiu  for  the  coverture  exist  at  the  time  when  the  gift  i$  made,  or  taket  ^(4 
mSJri^M^"^  separate  property,  and  restraint  upon  anticipation,  sre  thinp 
men:  impossible.     But  we  now  proceed  to  the  consideration  of  wot 

recent  cases,  in  which  the  notion  has  either  formed  the  gnxnd 
of  decision,  or  received  countenance  from  the  judicature. 
— disDttiDn,  The  first  defection  from  the  received  doctrine  occurred  in  tK 

^p,^'^!  «««  of  Newton  v.  Run  {b),  which  was  adjudged  before  W»i- 
uSldVo'^'h  "^'"^  ^-  ^olker,  though  not  reported  till  after  that  case,  n" 
made  daring  cited  in  it.  The  question  arose  upon  the  beqnest  of  a  moo? 
fund,  to  be  laid  out  in  purcluudng  an  annuity,  to  be  held  bt 
trustees,  from  time  to  time,  during  the  life  of  A.,  a  osp' 
(s  Dee.  1830).  woman,  and  to  pay  and  apply  the  same  half-yearly  into  tk 
Sepanie  oie  proper  hands  of  A.,  whose  receipt  alone,  from  time  to  lio^ 
^  of  ID  ti<^-*  notwithstanding  any  husband  she  might  tberesiter  hav^  ^^ 
wtiOT^e (»-  ^^  ■  suflacient  discha^e,  it  being  the  testator's  express  desB 
Mft;  tbat  the  annuity  should  not  be  subject  to  the  debts,  maoig^ 

ment,  control,  will,  or  engagements  of  any  husband  she  migli' 
have ;  bat  tbat  she  should  not  be  at  liberty,  in  any  way  «)>*'' 
soever,  to  sell,  assign,  or  any  way  dispose  of  the  annuity,  <s '' 
she  did  so,  he  declared  snch  sale  void  and  of  no  effect ;  ^  '*' 
tcntion  being,  if  any  accident  in  life  should  nnfortunately  bif- 
pen  to  her,  tbat  she  should  be  kept  from  want.  A.  heio! 
married,  (whether  the  marriage  took  place  before  or  after  0* 
(i)  4  Sim.  141. 
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testator's  death  does  not  clearly  appear,  but  it  is  presumed  af- 
ter), joined  her  husband  in  assigning  the  annuity  for  securing  a 
debt,  and  afterwards  petitioned  to  have  the  fiind  applied  in  pay- 
ment of  the  debt,  and  the  residue  paid  to  the  husband.  The 
only  case  appearing  to  have  been  cited  was  Barton  y.  Briscoe. 
Sir  Launcelot  Shadwell,  V.  C,  held,  that,  the  annuity  not  having 
been  given  over  upon  alienation,  the  restrictions  were  void. 
The  report  is  ex  relatione — ^very  short  and  unsatisfactory.  We 
collect,  however,  from  expressions  of  the  same  learned  judge  in 
subsequent  cases,  that  whatever  may  be  thought  of  Newton  v. 
Reid,  it  is  supported  by  the'  decision  of  the  Lord  Chancellor  in 
Woodmeston  v.  Walker  [c) ;  that  Newton  v.  Reid  only  went  to 
this,  that  the  restriction  on  alienation  was  rendered  ineJQPectual 
by  the  context  of  the  will  {d);  that,  the  policy  of  the  law  being 
in  favour  of  the  power  to  assign,  the  courts  will  not  permit  that 
power  to  be  restrained  by  a  fetter  which  is  to  take  effect  on  a 
subsequent  marriage ;  and  that  Newton  v.  Reid,  as  well  as  Bar- 
ton  V.  Briscoe,  proceeded  on  this  principle  (e).  How  the  context 
of  the  will  rendered  the  restriction  ineffectual  is  not  very  appa- 
rent; and  what  Barton  v.  Briscoe  and  Woodmeston  v.  Walker 
really  decided,  was,  not  that  the  fetter  was  void  in  its  creation, 
but  that  it  was  defeated  in  event  (the  woman  not  being  married 
when  the  jus  disponendi  was  exercised);  and  that  present  capa- 
city to  assign  could  not  be  impaired  by  a  clause  importing  pos- 
sible future  incapacity.  But  in  Newton  v.  Reid,  the  woman  was 
married  when  the  jus  disponendi  was  sought  to  be  exercised. 
The  cases  were,  therefore,  different  in  the  very  point  which  con- 
stitutes distinction  (7.) ;  the  difference,  indeed,  would  seem  to 

(c)  In  Knight  v.  Knight,  6  Sim.      126. . 
121.  («)  In  Daviea  v.  Thomycroft,  6 

{d)  In  Benson  y.  Benson,  6  Sim.      Sim.  423;  stated  post,  525. 

(7.)  **  The  cases  which  have  raised  the  question  are  Newton  v.  Beid,   Bj  what  caset 
Massey  v.  Parker,  and  Broum  v.  Pocock*.    The  orders  in  Newton  U'^t^^o'at 
y.  Reid,  and  Brown  v.  Poeoek,  (the  second  case  of  the  same  name), 
were  made  by  the  Vice-chancellor,  as  it  would  seem,  without  any 
argument.     In  each  case  property  was  given  to  the  woman  for  her 

•  *  Vide  ante,  516;  post,  520. 
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be  as  wide  as  this — that  in  Barton  r.  Briscoe  the  state  of  hcta 

reqxusite,  according  to  the  commonly  leoeiyed  doctrine^  to  give 

effect  to  the  restriction,  had  ceased,  while  in  Newton  v.  Beid, 

that  state  of  facts  existed.    The  general  ^'policy  of  the  law'^  is 

not  disputed.     The  tme  question  was,  whether  Equity  had 

not,  in  regard  to  the  subject  before  the  court,  a  policy  peculiar 

to  itself? 

— )i  fortiori,  The  case  next  in  order,  is  Brown  v.  Pocock  (6),  before  the 

durinff'drMo-     T^T^  Chancellor.    There  the  inccmie  of  a  money  fund  was  gi^en 

verture.  to  A.,  a  single  woman,  for  life,  and  in  case  she  should  many, 

(h)  2  Ross.  &  M.  210;  (commonly  cited  as  ihe  finC  case  otBrwm  t. 
Pocock). 


separate  use,  without  power  of  anticipation^  and  alienations  were  made 
Remarks  of  during  coverture.  In  the  first  case,  the  Yiee-ChanoeUor  is  reported  to 
M?'r.  on^etff-  have  said,  at  the  time, '  that  tlie  restrictions  were  void,  because  the  pro- 
ioH  T.  Reid;        perty  was  not  given  over  upon  alienation/  and>  subsequently  *,  *  that 

the  restriction  on  alienation  was  rendered  ineffectnal  by  the  oontext.* 
In  the  other  case,  no  reason  whatever  is  assigned,  though  the  reporter 
has  transferred  an  observation  of  counsel  f  to  his  marginal  note;  but, 
on  a  subsequent  occasion  %,  the  Vice-chancellor  is  reported  to  have 
said,  tbe  cases  of  Barton  v.  Briscoe,  and  Newton  v.  Beid,  proceeded 
on  this;  'that  the  policy  of  the  law  being  in  favour  of  the  power  to 
assign,  the  oonrts  will  not  permit  that  power  to  be  restrained  by  a 
fetter,  which  is  to  take  effect  on  a  subsequent  marriage.*  Upon  this, 
it  is  necessary  to  observe,  that,  in  Barton  v.  Briaeoe,  the  alienatioii 
was  made  during  widowhood,  whilst,  in  Newton  v.  Reid,  the  alienation 
—  of  Lord  Cot-  was  made  during  coverture.'* — Per  Lord  Longdate,  lb.  ''It  had  been 
i^er^ceiolhe  decided  that  it  was  equally  incompetent  to  affix  to  a  gift  to  a  single 
doctrine  of  that  woman,  as  to  a  man,  restrictions  inconsistent  with  the  estate  given; 

and  that,  in  such  cases,  the  woman,  before  marriage,  or  upon  be- 
ooming  discovert  by  the  death  of  her  husband,  had  the  absolute  pro- 
perty in  the  fund;  not  that,  in  the  case  of  either  male  or  female,  there 
was  a  power  of  relieving  the  property  from  the  qualifications  and  reatrie- 
tions  imposed  upon  it;  but  that  such  qualifications  and  restrictions 
were  void,  and  the  title  to  the  property  absolute." — ^Per  Lord  Cattenr 
ham,  lb. 

*  Vide  ante,  517.  f  Vide  poet,  520.  %  Vide  ante,  517. 
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one  third  was  directed  to  be  held  in  trust  for  her  sole,  separate.        Brown 
and  peculiar  use,  during  her  life,  and  the  dividends  and  interest       pj^jt, 
thereof  to  be  paid  to  her  accordingly,  but  not  by  way  of  antici-  (^^  ^^7*  issz). 
pation,  independent  of  any  husband  whom  she  might  marry.  flwUhout^pJiw- 
A.,  being  wunarried,  assigned  her  interest  for  securing  an  an-  ^J  of  anticipa. 
nuity.    She  afterwards  married,  and  the  annuitant  petitioned  ation  while  sole. 
for  payment  of  his  annuity  out  of  the  fund ;  but  Sir  /•  Leach, 
M.  B.,  declined  to  make  the  order  (c).     On  appeal.  Lord 
Brougham^  C,  made  the  order;  observing,  that  there  was  no 
gift  over;  that  the  legatee  was  not  a  feme  covert,  either  at  the 
date  of  the  will,  or  at  the  death  of  the  testatrix,  or  at  the  date 
of  the  assignment ;  that,  to  refuse  the  order,  would  be  to  over- 
rule Barton  v.  Briscoe,  Woodmeston  v.  Walker,  and  Newton  v. 
jReJrf ;  that  Newton  v.  Beid  was  a  much  stronger  decision,  for 
there  the  assignment  was  made  while  the  legatee  was  a  feme 
covert;  and  that  the  only  difference  in  fact  between  the  prin- 
cipal case,  and  Woodmeston  v.  Walker,  was,  that  there  the  legatee 
was  not  married,  which  made  no  difference  in  principle,  as  she 
made  the  assignment  when  sole.    This  decision  clearly  stands 
on  the  same  foundation  with  Brandon  v.  Bobinson,  Jones  v. 
Salter,  Barton  v. Briscoe,  and  Woodmeston  v.  Walker;  and  is,  in 
effect,  a  mere  reiteration  of  the  same  doctrine  (8.).    It  certainly 
recognises  Newton  v.  Beid;  not  questioning  its  soundness,  but, 
at  the  same  time,  resting  the  decision  in  the  principal  case  on 
the  circumstance  of  the  legatee  being  unmarried  at  the  date  of 
the  assignment,  which,  if  Newton  v.  Beid  had  been  settled  law, 

(c)  2  HyL  &  K.  189. 


(8.)  "The  cases  ot  Jones  v.  Salter,  Barton  v.  Briscoe,  Woodmeston  Newton  v.  Eeid, 

V.  Walker,  and  the  first  case  of  Brown  v.  Pocock  *  only  shew,  that  !?^  ^'^T"  ^* . 

•'  Poeock,  {aeeottd 

the  court  does  not  admit  of  such  restraint  whilst  the  woman  is  single;  case),  didtin- 

whilst  the  case  of  Newton  v.  Reid,  and  the  second  case  of  Brown  v.  5^",  y,  ^/^ 

Pocoek,  are  the  only  reported  cases,  in  which,  notwithstanding  the  ^^* 
fetter  annexed  to  the  separate  estate,  the  court  has  permitted  alienation 
during  coverture." — Per  Lord  Longdate,  lb. 

*  For  these  cases,  vide  anle,  512,  et  seq. 
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would  haye  been  not  only  unnecessary^  but  inexpedient.    Per- 
haps the  general  expression  of  surprise  which  Newton  y.  Rdd 
had  elicited  had  reached  the  Lord  Chancellor's  Court. 
—-again  sua-  But  the  casc  of  Brown  v,  Pocock  (rf)  again  presents  itself 

made  during      und^  a  different  aspect.    A.  married,  and  hayings  together 
*^^*  Brwin        ^*^  ^®^  husband,  contracted  to  sell  an  annuity,  to  be  secured 
^-  on  her  life  interest,  they  petitioned  for  payment  of  the  dividends 

(8  Dec.  1834).    to  the  annuitant.     Sir  Launcelot  Shadwell,  Y.  C,  made  the  or- 
^SiSout  TOW-  ^^^'  without  remark ;  Sir  Edward  Sugden,  as  counsel  for  the 
er  ofanticipa-    petitioners,  representing  (according  to  the  report)  that  it  had 
atiou  while  co-   been  decided,  that  a  gift  for  the  separate  use  of  a  woman,  with- 
out anticipation,  will  not  prevent  alienation  by  her,  unlegs  it  be 
made  with  reference  to  a  marriage  then  in  contemplation :  a  posi- 
tion certainly  not  sustained  by  any  of  the  previous  adjudica- 
tions, except  Newton  v.  Reid. 
Dicte,coDfining      B^t  the  innovations  upon  the  old  doctrine  did  not  stop  at  the 

the  pnvilege  of  , 

separate  pro-  restraint  upon  anticipation.    The  case  of  Newton  v,  Reid  gave 

tare  existiiig'^'  the  JUS  dispoucndi  incident  to  property,  notwithstanding  that 

neoM?^uh  coverturc  had  supervened ;  but  the  case  of  Massby  v.  Parker  (e) 

^e  pft.  took  away  the  property  itself,  and  so  removed  the  whole  subject 

Masuy  ^f  contention.  There  a  testatrix  gave  to  A.,  a  single  woman,  the 

Parker,  fuU  interest  of  all  monies  not  otherwise  bequeathed,  the  inter- 

(17  Nov.  1834)         .         ,      ^  1         ,        ,  ^     /  ^.  ,     ,    *        , 

Unqualified  *  ^®*  *^  "®  ^^^'  ^^^  uudcr  the  solc  (/ )  coutrol  of.  A.,  the  property 
gift  to  feme  sole  to  be  divided  for  the  use  of  the  surviving  issue,  and  A.'s  mother 

— what  would  % 

be  the  efiect  of  was  to  have  uo  coutrol  whatever  over  this  property.  The  lan- 
riage*,1f  thc^gift  g^*g®  ^f  the  wiU  was  vcTy  informal.  A.  was  unmarried  at  the 
were  to  her  ee-    jatc  of  the  will  and  the  death  of  the  testatrix,  but  afterwards 

parate  use?  ' 

married  B.,  who  took  the  benefit  of  the  Insolvent  Debtors  Act^ 
and  his  assignees  claimed  the  interest  bequeathed  to  A.  .  Two . 
points  were  raised — ^first,  whether  an  intention  to  give  the  pro- 
perty to  the  separate  use  was  sufficiently  expressed ;  secondly, 
whether,  if  expressed,  it  could  have  effect.  Sir  C.  Pqn/s,  M.  R., 
was  of  opinion,  that  the  will  did  not  give  the  interest  to  A. 
separate  from  the  husband ;  but  that  the  words  ^'  sole  control '^ 

(d)  5  Sim.  663;  (commonly  cited  (/)   See  Adamson  v.  Armiiagey 

as  the  second  case  of  Brown  v.  Po-  Coop.  283,  19  Yes.  416;  Ex  parte 

cock).  R<^y  1  Madd.  199. 

(«)  2  Myl.  &  K.  174. 
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were  used  with  reference  to  the  possible  control  of  the  mother. 
Though  this  seemed  to  dispose  of  the  case^  the  court  thought  it 
"  not  material  to  [say  much  upon  it/'  but  entered  upon  an 
elaborate  consideration  of  the  second  pointy  of  which  the  short 
result  is^  that  if  property  be  given  to  the  separate  use  of  a 
woman  not  married  when  the  gift  takes  effect,  it  will  belongs  in 
the  event  of  marriage,  to  her  husband^  on  this  principle — that^ 
as^  before  marriage^  she  had  the  absolute  dominion^  and  might 
have  given  the  property  to  whom  she  pleased^  it  must  be  con- 
sidered that  she  gave  it  by  the  act  of  marriage  to  the  husband. 
The  judgment  assumes  that  the  very  point  was  decided  in  New* 
tan  V.  Reid. 

It  will  be  observed^  that^  in  the  case  imder  consideration^  —with  re- 
there  was  no  attempt  to  create  an  inalienable  trust;  no  clause  ""iSiment" 
in  restraint  of  anticipation :  but  the  only  question  was,  whe-  containing 
ther  a  gift  to  the  separate  use,  without  more,  of  an  unmarried 
woman,  (assuming  that  there  were  words  sufficient  to  create 
such  a  gift,  which  was  also  made  a  question),  was  effectual, 
on  her  afterwards  contracting  marriage,  to  secure  to  her  the 
separate  enjoyment  of  the  property  given ;  or,  in  other  words, 
whether  the  gift  then  began  to  confer  the  privilege  or  capacity 
of  sole  ownership  in  regard  to  that  property;  whereas  the  de- 
cision apparently  proceeds  upon  these  grounds — ^Hhat  the 
legatee,  being  unmarried  at  the  time  of  the  testatrix's  death, 
the  intended  restriction  was  inconsistent  with  the  nature  of 
the  interest  given,  and  therefore  inoperative;  that  an  attempt  so 
to  fetter  the  interest  of  a  male  legatee  cannot  succeed  {b) ;  and 
that  the  same  rule  applies  to  an  unmarried  female  legatee  (c); 
that  such  fetters,  though  binding  upon  a  married  female  lega- 
tee during  her  coverture,  cease  upon  her  becoming  discovert  {d) ; 
that  the  only  question,  therefore,  was,  whether,  where  such  fet- 
ters are  attempted  to  be  imposed  upon  an  unmarried  female 

(a)  These  remarks  formed,  in  the  (c)    Woodmutcn  v.    Walker,  2 

fourth  edition  of  this  work,  part  of  Rues.  &  Myl.  197,  5  Sim.  663;  ante, 

the  note  appended,  p.  416,  to  Dins-  513;  Brcwn  v.  Pocock,  2  Rnss.  & 

tration  V,  MyL  210, 2  Myl.  &  K.  180. 

{h)  Brandon  v.  Robinson,  18  Ves.  (d)  Barton  v.  Briscoe,  Jacob,  603; 

429;  ante,  506.  ante,  512. 
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legatee^  and  she  marries  without  obtaining  pajment  of  the  fdondy 
such  fetters  are  to  operate  during  the  oorertmne;  that  they  were 
inoperatiye  befiore  mairiage^  because  they  were  inconsistent  with 
the  nature  oi  her  estate;  that  the  estate  and  interest  were  ab« 
solute  before  marriage,  and  the  trustee  held  the  legacy  for  her 
absolutely;  that  she  might  have  taken  it  herself,  or  have  given 
it  to  any  one,  and  why  might  she  not,  by  the  act  of  marriage, 
give  it  to  her  husband  ?  and  that  the  very  point  was  decided  in 
Newton  v.  Beid  (a)"  Now,  it  is  remarkable,  that  the  privilege, 
which  Equity  has  conferred  upon  amorrieJ  woman,  of  exercising 
proprietary  rights,  £ree  firom  marital  control,  is  here  treated  as 
a  restriction  or  an  imposition  of  fetters ;  and  that  (the  subject- 
matter  being  a  gift  to  the  separate  use  of  an  unmarried  woman) 
the  point  discussed  throughout  appears  to  be,  not  whether,  upon 
the  legatee's  contracting  marriage,  the  privikffe  niperoened,  but 
whether,  upon  her  contracting  marriage,  the  restriction  ceased, 
or  the  fetters  were  broken.  That  the  words  indicative  of  sepa- 
rate enjoyment  were  'inoperative  before  marriage,'  is  dear,  not 
because  'they  were  inconsistent  with  the  nature  of  her  estate/ 
but  because,  the  woman  being  single,  their  operation  was 
simply  impossible  in  her  actual  stale.  The  question  of  incon- 
sistency can  arise  only  when  property  is  given,  while  the  jus 
disponendi,  incident  to  property,  is  attempted  to  be  restricted  or 
fettered : — such  was  the  complexion  of  all  the  cases  cited  in  the 
judgment,  which,  therefore,  seem  not  to  have  touched  the  point 
of  the  principal  case,  unless,  by  deciding  that  a  restriction  can- 
not be  prospectively  imposed,  they  are  to  be  considered  as  hav- 
ing decided  that  a  privilege  cannot  be  prospectively  conferred. 
The  legatee's  ability  to  give  the  fund  to  the  husband  was  not 
the  matter  in  controversy,  but  rather  the  effect  of  the  mere  act 
of  marriage,  in  giving  it  to  the  husband,  by  the  intendment  of 
law,  notwithstanding  the  declared  intention  of  the  wiU  that^  on 
marriage,  it  should  be  at  her  sole  disposal,  as  the  creature  of 
Equity  (9.) .    The  judgment,  however,  may  be  treated  as  standing 

(a)  4  Sim.  141. 
Thereaaonable-       (9.)  "  It  has  been  argued  that  if  a  gift  of  property  for  the  sqMiate 
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on  the  firat  point;  and  from  any  difficulties  which  the  dicta 
on  the  second  point  were  calculated  to  produce,  we  appear  to 
be  relieved  hj  the  caaes  remaining  to  be  considered. 

The  position,  which  Masteg.  ▼•  Parker  went  to  nnsettle, —  Aothontiei  op- 
that  a  gift  to  a  woman,  for  her  separate  use,  is  effectual  to  confer  dictef  ^"^^ 
the  right  or  privilege  of  sole  ownership,  whenever  the  gift  and      ^ndenon 
the  state  of  oovertore  may  happen  to  co-exist,  although  the  co-      Andemm, 
yerture  shotdd  supervene  after  the  gift  shaU  have  taken  effect,  sepa^i^  „^ 
is  affirmed  by  the  concurring  judgments  of  Sir  John  Leach  and  --•ubsequedt 
Lord  Eldon,  in  the  case  of  ANnERsoN  v.  Andxrson  (9),  decided 
before,  bnt  reported  subsequently  to  Massey  v.  Parker.    There, 
leaseholds  for  years  were  bequeathed  to  a  female,  unmarried  at 
the  making  of  the  will,  and  at  the  death  of  the  testator,  for  her 
separate  use.   She  afterwards  married,  having,  during  the  treaty, 
insisted  on  a  settlement  of  the  property  to  her  separate  use, 
which  the  intended  husband  positively  refused,  in  terms  which 
put  the  argument  of  fitness  and  policy  rudely,  indeed,  but 
strongly : — ''  Miss  Dianas  I  have  taken  our  business  into  consi- 
deration, and  have  to  inform  you,  respecting  the  houses,  I  shall 
not  sign  anything  about  them.    If  yon  cannot  trust  me  with  the 
houses,  I  think  you  would^  be  to  blame  to  trust  yourself.    I 
think  it  is  averse  to  reason ;  I  think  it  makes  a  man  look  sub- 
missive, and  a  woman  tyrannical,  for  to  take  upon  herself  the 
management  of  houses  when  she  has  a  husband/'    The  mar- 

{g)  2  Myl.  &  K.  41^7. 


use  of  a  woman,  whether  intended  to  be  thus  fettered  or  not,  becomes  ness  of  the  old 
vested  in  the  woman  while  single,  she  then  possesses  immediately  ^^I!^^  ^^"~ 
the  faculty  of  disposition,  and  that,  if  she  afterwards  marries,  she,  by 
the  fact  of  marriage,  subjects  this,  like  any  other  property,  to  the 
marital  power;  and  a  desultory  or  shifting  privilege  or  fetter,  attach- 
ing on  the  marriage,  and  of  no  practical  operation  when  the  woman  is 
discovert,  has  been  treated  as  a  sort  of  absurdity  not  to  be  endured.  I 
confess,,  however,  that  I  see  no  absurdity,  but  considerable  convenience 
in  a  law  affording  peculiar  protection  to  the  property  of  married  women; 
whidi  affords  to  women  protection,  or  imposes  upon  them  restraint, 
for  their  protection,  only  when  they  want  it." — ^Per  Lord  Lonsdale,  lb. 
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riage  took  place  without  any  setUement;  the  wife  filed  her  bill, 
praying  an  assignment  of  the  property  to  a  trustee  for  her  se- 
parate nse,  and  an  injunction  to  restrain  her  husband  from 
receiving  the  rents.  Sir  John  Leach,  V.  C,  granted  the  in- 
junction ;  a  motion  to  discharge  the  order  was  refused  by  Lord 
Eldon,  C,  with  costs ;  and,  lastly,  a  decree  was  pronounced  by 
Sir  John  Leach,  M.  B.,  referring  it  to  the  Master  to  approve 
of  a  trustee  for  the  wife,  and  directing  all  proper  parties  to  assign 
to  such  trustee.  This  case,  therefore,  was  a  solemn  adjudica- 
tion, of  the  highest  authority,  upon  the  doctrine,  so  far  as  con- 
cerns the  creation  of  separate  estate  by  a  gift  taking  effect  before 
the  coverture  (/)  (10.) .  When  the  attention  of  the  Vice-Chancel* 
lor  was  called,  in  the  recent  case  of  Beruon  v.  Benson  (k),  to  the 
application  made  in  Massey  v.  Parker  of  his  decision  in  Newton 
V.  Seid,  his  Honor  intimated  a  strong  opinion  in  favour  of  the 
efficacy  of  the  gift  to  create  separate  property ;  asking  whether, 
if  a  father  devised  to  trustees,  for  the  separate  use  of  an  infiint 
daughter,  who  attained  twenty-one  and  married,  the  husband 
could  file  a  bill  to  have  the  legal  estate  conveyed  to  him ;  and 
observing,  that  it  was  very  important  to  persons  having  daugh- 
ters and  female  relations,  whose  interests  it  might  be  necessary 


( j)  A  pecuniary  legacy  was  be- 
queathed in  trust  for  D.  K.  for  life, 
and,  after  his  decease,  for  the  sepa- 
rate use  of  his  wife  A.  for  life,  with- 
out power  of  anticipation.  A.  sur- 
vived D.  K.  and  married  again.    In 

* 

a  suit  afterwards  instituted  against 
the  trustees,  the  fund  was  ordered 
into  court,  and  the  interest  and  di- 
vidends were  ordered  to  be  paid  to 
A.  '^upon  her  receipt,  and  for  her  se- 


parate use."  (JS^mmU  v.  BocU,  Rolls, 
6  Nov.  1827,  MS.)  It  will  be  ob- 
served, that  the  trust  contemplated 
future  coverture  generally ;  yet  the 
order  treats  the  trust  as  a  valid  gi£t 
to  the  wife's  separate  use.  There 
are,  probably,  numerous  unreported 
cases  in  which  the  same  notion  has 
been  judicially  acted  upon,  as  part 
of  the  settled  doctrine  of  equity. 
(k)  6  Sim.  126,  (20th  Jan.  1835). 


At  the  date 
of  Jnderacn  v. 
Andtrion  the 
doctrine  wm 
settled. 


(10.)  "  Up  to  November,  1822,  when  the  decree  in  Anderson  v.  An- 
derson was  pronounced,  it  seems  to  have  been  considered  as  quite 
dear  that  a  gift  to  a  woman  for  her  separate  use,  conferred  upon  her  a 
separate  estate  during  her  marriage,  although  she  might  be  single  when 
the  gift  vested  in  interest  or  in  possession." — Per  Lord  Langdale,  lb. 
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to  protect,  that  the  principle  contended  for  should  not  be  es- 
» tablished  till  the  subject  had  been  well  considered ;  that  regard 
ought  also  to  be  had  to  the  practice  of  conveyancers,  which  had 
sanctioned,  for  more  than  a  century,  trusts  like  those  now 
questioned ;  and  when  the  doctrine  of  Massey  v.  Parker ,  that 
the  marriage  is  in  e£Pect  an  assignment  of  the  wife's  property 
to  the  husband,  was  urged,  the  learned  judge  denied  that  such 
was  the  law ;  for,  if  the  husband  did  not  assign  the  chattels  real 
of  the  wife,  they  survived  to  her  on  his  death;  and  so,  if  he  did 
not  reccfver,  diuring  the  coverture,  her  choses  in  action,  they  sur- 
vived to  her,  and  if  she  died  in  his  lifetime,  he  must  take  out 
administration  to  her.    It  does  not  appear  to  have  struck  the 
Vice-Chancellor,  that  parental  solicitude  was  equally  alive  to  the 
fate  of  the  restriction  upon  anticipation;  that  it  formed  part, 
an  esisential  part,  of  the  equitable  scheme  of  protection,  and 
rested  on  the  same  principle  and  the  same  practice.    It  was 
not  necessary,  however,  to  decide  the  point  in  Benson  v.  Benson, 
since  there  the  trust  was  held  to  be  confined  to  a  coverture 
which  had  ceased  (11.).    But  in  Da  vies  t^.  Thobntcbopt  (a),        DmUs 
the  Vice-Chancellor  unhesitatingly  determined  the  precise  point.     Thwnyenfi, 
There  a  testatrix  gave  a  capital  sum  to  A.,  for  her  own  sole  and  (^*  ^*^  **^^^' 
separate  use,  independent  of  any  (A)  husband  she  ndght  many.  ?!5SKirut 
A.  was  single  at  the  date  of  the  will  and  death  of  the  testatrix,  SSaad^lule 
but  afterwards  married,  and,  continuing  covert,  assigned  the  coTert 
legacy  for  a  valuable  consideration.    The  Yice-Chancellor  held, 
that  separate  estate  was  well  created  by  the  bequest;  he  had 
not  the  slightest  doubt  upon  the  question;  he  always  under- 

(a)  6  Sim.  420,  (Idth  Feb.  1836);  same  judge.  [Ace.  Dixtm  v.  Duron, 

and  see  Johnson  v.  Fredh^  Id.  423,  1  Bear.  40.] 

n.,  (2nd  March,  1836),  where  the  {h)  See  Bradl^  y.  Hughes,  cited 

same  doctrine  was  laid  down  by  the  post,  528. 


(1 1 .)  *'  If  the  gift  were  so  limited  as  to  confer  a  separate  estate  during  Bmuon  v.  Ben" 

a  particular  coverture  only,  this  court  did  not  extend  it  further,  and  t^rate^esute, 

the  case  of  Benson  v.  Benson  is  in  conformity  with  that  principle*." —  confined  in 

_______  **  terms  to  a  ptr- 

Fer  Lord  Langdale,  lb.  ticular  coTer- 

tare. 
*  6  Sim.  12S. 
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stood,  that  it  was  lawful  to  giro  property  to  the  separate  use  of 
a  woman,  married  or  immarried,  and  the  practice  of  the  pro- 
fession had  been  according  to  that  opinion,  without  any  va- 
riation ;  that  the  present  Lord  Chancellor,  in  Mauey  y.  Par- 
ker, seemed  rather  to  be  addressing  himself  to  the  qnestion, 
whether  there  can  be  a  restraint  npon  anticipation,  than  to  the 
question,  whether  there  can  be  a  limitation  to  the  separate  use 
of  a  woman;  that  the  cases  of  Newton  v.  Beid,  Barton  y.  JBrif- 
coe,  Jones  v.  Salter,  Woodmeuton  t.  Walker,  and  Brown  y.  Po» 
cock,  were  all  cases,  in  which  the  only  question  was,  whether,  if 
the  court  admits  property  to  be  settled  to  the  separate  use  of  a 
woman,  it  will  also  admit  of  her  being  restrained  from  disposing 
Simton  of  itj  that  the  case  of  Simson  v.  Jones  {c)  (where  leaseholds 
Janes.  ^^^  givcn  for  the  separate  use  of  an  unmarried  female  in&nt 
Separftte  use      absolutely,  who  married  under  age,  and  on  whose  marriage  a 

— subiequent 

marriage— set-   settlement  was  made  under  the  direction  of  the  coart,  and 
miDo%^""^   where  Sir  John  Leach,  M.  B.,  held  that  the  settlement  was  not 

binding  on  the  wife,  inasmuch  as  the  property  was  wMgwen  to 
her  stparate  use,  a  point  not  disputed)  was  a  decisiye  authority, 
and  that  he  (the  V.  C.)  should  be  sorry  to  have  it  thought  that 
he  had  any  doubt  upon  the  question.  This  does  not  appear  to 
be  a  perfectly  correct  representation,  either  of  the  Lord  Chan- 
cellor's judgment  in  Massey  v.  Parker,  or  of  the  point  adjudged 
in  the  other  cases  (exclusive  of  Sbnson  v.  Jones)  here  cited. 
As  to  Massey  v.  Parker,  it  might  be  agreeable  to  judicial 
courtesy,  to  consider  the  court  as  there  addressing  itself  to  the 
restraint  upon  anticipation ;  but  is  it  possible  to  recondle  that 
view  with  the  facts  of  the  case,  and  with  the  explicit  lan- 
guage of  the  judgment? — ^which  was  a  written  judgment  (d). 
In  Massey  v.  Parker,  there  were  expressions  in  the  will 
which  might  be  taken  to  create  separate  estate;  but  there 
was  no  expression  which  could  possibly  be  taken  to  restrain  oji- 
ticipation.  The  Lord  Chancellor  held^  first,  that  an  intention 
to  create  separate  estate  was  not  expressed;  then,  secondly^ 
and,  of  course,  extra-judicially^  proceeded  to  shew,  that,  if 
it  had,  the  intention  would  have  failed;  stating,  most  dis- 

(c)  2  Ruas.  &  M.  965;  and  8ee9  Jann.  Conv.  90.         {d)  6  Sim.  424. 
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tinctly  and  unequiyocally^  Ids  0piiiio%  that  property  ootdd 
not  be  efPectoally  given  to  the  separate  use  of  a  married 
woman^  nnless  married  at  the  time  of  the  gift.  It  is^  per- 
haps^ enough  to  say,  that  his  Lordship's  observations  on  the 
second  point  were  extra-jadicial^  without  pushing  our  anxiety 
to  distinguish  Massey  v.  Parker  from  Davies  v.  Thomycroft, 
so  far  as  to  apply  the  bulk  of  the  reasoning  in  Masaey  v. 
Parker  to  an  ingredient  of  which  the  case  was  apparently  des- 
titute. Massey  v.  Parker  may  be  viewed  as  a  canying  out  of 
the  doctrine  of  Newton  v.  Reid, — as  reducing  the  trust  and  the 
restriction  to  the  same  predicament ;  but  Dames  v.  Thorw/croft, 
and  the  dicta  in  Massey  v.  Parker,  can  by  no  ingenuity  be  re- 
conciled. And  with  respect  to  the  other  cases  (exclusive  of  Sim- 
son  V.  Jones)  dted  in  Davies  v.  Thomycroft^  they  were  all^  ex- 
cept Newton  v.  Reid,  and  Broum  v.  Pococky  (before  the  Y.  C.)^ 
simply  decisions  that  the  trust  and  the  restrictions  went  for 
nothings  because^  at  the  time  of  the  disposition  made  by  the  wo- 
man, she  was  discovert,  and  consequently  not  in  a  condition  to 
have  separate  estate;  while  the  two  excepted  cases  were  deci- 
sions^ that  although  at  the  time  of  the  disposition  made  by  the 
woman^  (or^  what  is  the  same  things  at  the  time  of  her  seeking 
to  operate  on  the  property)^  she  was  actually  covert,  yet  the  re- 
striction went  for  nothings  because,  at  the  time  of  the  making 
of  the  gift,  or,  of  its  first  taking  effect,  she  was  discovert  (12). 
To  class  these  cases  together  is,  therefore,  to  blend  things  per- 
fectly distinct  in  their  facts,  their  principles,  and  their  conse- 
quences. 

(1 2.)  "  I  am  unable  to  find  any  authority  prior  to  those  which  I  have  No  anthoritj 
mentioned,  {Newton  v.  Beid,  &c.),  or  any  satisfactory  principle,  for  the  l^'t? tht^nwes*- 
proposition,  that  a  gift  to  a  woman  for  her  separate  use  is  nugatory,  if  nty  of  coverture 
she  chance  to  be  single  when  the  subject  of  the  gift  becomes  vested  in  the  gift,  to  ere- 
her;  or  for  the  proposition,  that  the  restraint  upon  alienation  of  sepa-  Jjf,'®*^^  **" 
rate  estate  is  nugatory,  if  not  accompanied  by  a  gift  over.    To  sanction  giftoTer,topre- 
either  of  these  propositions,  would,  as  it  appears  to  me,  defeat  the  tion!  *°^*^'^*" 
object  contemplated  by  this  conrt,  when  it  applies  its  principles  to  the 
support  of  the  separate  estate  of  married  women." — Per  Lord  Lang' 
dale,  lb. 
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Notices  of  dicta 
occurring  in 
some  later 
oases. 

BradUy 

V. 

Hughet* 

Trost  for  se- 
parate use — 
confined  to  a 
particular  co- 
verture. 


ouffyvnofB 

EWt. 

Restriction 
on  anticipation 
— confined  to 
one  member  of 
the  gift 


In  the  subsequent  case  of  Bradley  y.  Hughes  (e),  the  present 
Vice-Chancellor  appears  to  have  expressed  himself  in  terms  less 
unequivocal.  The  point  there  decided  was,  that  the  trust, 
which  was  created  by  a  settlement  before  marriage,  was  confined 
to  the  then  intended  coverture ;  but  the  following  passage  occurs 
in  the  reported  judgment : — "  It  is  now  settled  by  Wdodmesitm 
V.  Walker,  Brown  v.  Pocock,  and  other  cases,  that  property  may 
be  given  for  the  separate  use  of  a  woman  during  fkpartiatlar 
coverture  [was  not  this,  at  least ,  settled  long  before?];  but  if 
it  is  meant  to  be  given  for  her  own  separate  use,  so  as  to  prevent 
her  from  alienating  it,  she  may  [notwithstanding  such  an  inten- 
tion is  expressed]  b^/bre  her  marriage,  and  if  she  be  adult, 
dispose  of  it.  But  {fehe  be  covert,  then  wiU  it  operate  as  a  re- 
striction on  her  alienating  it  during  that  coverture,  but  not 
aflerwards.'^  Again :  ''  I  can  conceive  that  words  might  be  used 
which  could  of  necessity  prevent  the  second  husband  from  hav- 
ing any  right  to  his  wife^s  sqHtrate  property ;  as,  for  instance, 
if  the  fund  were  given  over  in  the  event  of  payment  not  bemg 
made  into  the  hands  of  the  woman.''  These  passages,  literally 
understood,  would  seem  to  confine  the  doctrine  otDavies  v. 
Thomycroft  to  one  particular  coverture,  (though  the  trust  in 
that  case  contemplated  coverture  generally),  and  also  to  correct 
the  doctrine  of  Newton  v.  Reid,  where  effect  was  given  to  the 
assignment  made  during  coverture.  Probably  neither  of  those 
qualifications,  and  certainly  not  the  latter,  was  intended.  Not 
only  has  the  principle  of  the  doctrine  of  restraint  upon  antici- 
pation been  impugned,  but  the  rules  of  construction  have  been 
turned  against  it.  Thus,  in  Barrymore  v.  Eltts  (/),  where  the 
trust  was  to  pay  an  annuity  to  such  person  and  for  such  pur- 
poses as  A.,  a  married  woman,  should  by  writing,  notwithstand- 
ing her  then  coverture,  appoint ;  but  so  as  not  to  deprive  herseff 
of  the  benefit  thereof  by  sale  or  other  anticipation ;  and  for  want  of 
appointment  to  pay  the  same  to  her  for  her  own  sole,  separate, 
and  peculiar  use  and  benefit;''  and  the  husband  and  wife  as- 
signed the  annuity,  the  Vice-Chancellor  held  that  this  was 
''  not  different  firom  a  limitation  to  such  uses  as  A.  should  in  a 


(tf)  8  Sim.  149. 


(/)  8  Sim.  1. 
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certain  manner  appoint^  and  subject  thereto,  to  A.  generally ;  '^ 
that  "  she  had  both  a  limited  power  of  appointment,  and  the 
general  uncontrolled  dominion  over  the  property ; ''  observing 
that  'Hhe  deed  did  not  say  '  do  and  shall  pay  the  same  into  her 
own  hands,  &c./  but  simply,  '  to  her  for  her  own  sole  use/ '' 
Now,  did  this  trust  differ  in  substance,  or  materially  in  form, 
from  precedents  the  most  approved,  and  hitherto  deemed  ef- 
fectual, of  such  trusts  ?  Is  the  whole  doctrine  to  resolve  itself 
into  petty  circumstantial  and  verbal  distinctions  ?  The  doctrine 
has  been  under  discussion  in  two  more  recent  cases  before  the 
present  Master  of  the  Bolls ;  but  it  became  unnecessary  to  decide 
the  general  question.  In  one  of  these  cases  {g)  a  testator  gave  th  TuiUit 

rents  of  an  estate  to  the  separate  use  of  A.  for  her  Ufe,  without     jrnutrong. 
power  of  anticipation ;  and  a  testatrix  also  gave  the  rents  of  Seumte  use— 
an  estate  to  the  same  A.  for  life,  without  power  of  antici-  ^anUcipadon 
pation;  A.  was  married  at  the  death  of  the  testatrix,  but  — *'i«»*^o«>- 
sole  at  the  death  of  the   testator;    she    and   her  husband 
granted  annuities  charged  upon  the  rents:  his  Lordship,  upon 
the  application  of  the  grantor,  granted  an  injunction  and 
receiver  as  to  the  testator^s  estate  only,  in  order  to  secure  the 
rents  till  the  question  could  be  determined,  observing  that 
great  doubt  had  lately  been  raised  upon  a  subject  which  he  had 
believed  had  previously  been  considered  to  be  settled.    In  the 
other  of  these  cases  (A)  his  Lordship  held  that  a  legacy  given        Johuom 
in  trust  to  be  accumulated  till  a  female  infant  shonld  attain       /oAmoh. 
twenty-one,  and  then  to  be  transferred  to  her  for  her  separate  Separate  use-- 
nse,  did  not,  on  her  marriage  under  twenty-one,  vest  in  her  J^*^  ^  *' 
husband;  and  his  Lordship   obsen^ed  that  Masseyv,  Parker 
seemed  to  be  founded  on  this,  that  the  right  and  interest  of 
the  woman,  to  whose  separate  use  the  property  was  assumed 
to  be  given,  were  absolute  before  the  marriage ;  that  the  trus- 
tees holding  the  property  absolutely  for  her,  she  might  take 
it  to  herself,  or  give  it  to  any  one;  and  that  there  was  no 
reason,  therefore,  why  she  might  not  give  it,  by  the  act  of  mar- 
riage,  to  her  husband ;  but  that  in  the  principal  case,  (by  reason 

(ff)  TvlUU  y.  Armttrongy  1  Keen,         (h)  Johnson  v.  Johnson,    1  Keen, 
428;  [see  this  case,  and  the  final  de-      648. 
cision,  fully  stated, /kw^,  538]. 

VOL.  I.  MM 
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Bvereii. 


Sepante 
without  power 
of  mnticipation 
— subieqaent 
marxiage. 
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of  the  infitncy)^  no  one  of  those  circomstanoes  existed;  and 
that  he  could  not  decide  against  the  validity  of  the  trust  with- 
out overruling  Simson  ▼•  Janes  {%).  We  have  seen  that  in 
Davies  y.  TTun^croft  {k),  the  Vice-Chancellor  goes  the  vhole 
length,  and  treats  Simson  v«  Jones  as  having  also  gone  the 
whole  length  of  establishing  the  trust  generally,  whether  the 
woman  be  an  infant  or  be  adult  at  the  time  of  the  marriage; 
and  it  seems  difficult,  on  principle,  to  say  that  the  act  qfrnar- 
riage,  shall  be  less  operative  in  the  one  case  than  in  the  other; 
for  if  the  woman  be  competent  to  contract  marriage,  she  xnxai, 
it  is  concdved,  be  conqietent,  in  contracting  it,  to  confer  all  the 
rights  which  the  law  presumes  an  intention  that  the  husband 
shall  enjoy,  or,  in  other  words,  to  contract  it  with  all  its  inci- 
dents. The  Lord  Chancellor  has  not  again  adjudicated  upon 
the  subject ;  though  it  was  fully  before  him  in  the  recent  case  of 
Siiffe  V.  Everett  (/).  There  the  gift  was  by  will,  to  the  sqfande 
use  of  a  woman,  not  married  at  the  date  of  the  will  or  at  the 
testator's  death,  without  power  of  anticipation,  but  with  power 
by  deed  or  will  to  appoint  generally,  and  without  prejudice  to  her 
life  interest,  the  capital  of  the  fund :  she  married,  and  the  fund 
being  in  court,  she  and  her  husband  petitioned  for  a  transfer 
to  the  husband  absolutely,  the  wife  offering  to  execute  an  abso- 
lute appointment  in  his  favour.  The  counsel  for  the  petitioners 
contended,  that  her  life  interest,  coupled  with  the  power,  gave 
her  the  whole  interest,  which  the  husband,  with  her  concurrence^ 
might  reduce  into  possession ;  but  his  Lordship  refused  the  order, 
on  the  ground,  that,  where  a  life  interest  is  given  to  a  married 
woman,  and  ''not  settled  to  her  separate  use,'^  the  husband  cannot 
effectually  dispose  of  her  entire  life  interest,  seeing  that  she  may 
outlive  her  husband,  and  then  as  to  such  part  of  it  as  would  be 
enjoyed  by  her  after  her  coverture  determined,  her  interest  would 
be  reversionary  only,  and  not  assignable  (m)  by  the  huaband  (»). 
But  his  Lordship  did  not  otherwise  notice  the  discussion  on  the 


(•)  2  Run.  &  Myl.  965 ;  ante,  526. 

(k)  6  Sim.  420 ;  ante,  526. 

(0  1  Myl.  &  Cmg.  37.  (23rd 
Jan.  1836). 

(m)  As  to  the  wife's  equity  for  a 
provision  out  of  her  life  interest,  as 


against  the  husband's  particular  aa- 
ngnee,  see  5  Madd.  149;  1  Ruas,  71, 
n.;  2  Myl.  &  K.  184. 

(n)  Purdew  y.  Jadtson^  I  Ross.  1 ; 
ITofiner  y.  Marion,  3  Russ.  65. 
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more  important  point,  than  by   observing,  tbat,  when  the 
petition  came  on  to  be  heard,  it  wa«  assumed  that  the  only 
question  was  the  authority  of  some  late  decisions  with  respect 
to  property  left  to  the  separate  use  of  a  woman  not  married 
at  the  time.    The  questions  in  Stiffe  v.  Everett  seemed  to  arise 
in  the  following  order : — 1.  Whether  the  trust  for  the  separate 
use  of  the  wife  was  a  nullity  ?  which  depended  upon  the  sound- 
ness of  Massey  v.  Parker,  considered  as  adjudicating  upon  that 
point.    2.  If  the  trust  was  valid,  then  whether  the  restriction 
was  a  nullity  ?  which  depended  upon  the  soundness  of  Newton  y. 
Beid; — supposing  Massey  v.  Pcarker  not  to  have  destroyed  the 
sole  dominion,  and  Newton  v.  Reid  to  have  broken  the  fetter, 
the  prayer  of  the  petition  was  sustained,  and  the  court  relieved 
from  considering,— 8.  If  the  trust  was  a  nullity,  according  to 
Massey  v.  Parker,  and  the  restriction,  therefore,  an  absurdity, 
without  the  aid  of  Newton  v.  Reid,  thus  stripping  the  gift  of  its 
special  circumstances,  then,  whether  the  wife's  quasi  contin- 
gent reversionary  interest  in  her  vested  life  interest  in  posses- 
sion presented  an  obstacle  to  the  transfer?    The  first  and 
second  questions  only  were  discussed  at  the  bar;  the  third  and 
last  question  only  was  adverted  to  by  the  court.    Considering 
the  extreme  embarrassment  arising  from  the  unsettled  state  of 
this  doctrine,  and  how  much  it  concerns  both  the  profession 
and  the  public  that  no  judicial  doubt  should  rest  upon  it,  it  is 
certainly  matter  of  regret,  that  Stiffe  v.  Everett  should  have 
been  disposed  of  by  the  suggestion  of  doubts  upon  another 
point,  which  seems  also  to  be  left  in  a  questionable  state.    We 
may  here  apply  the  observation  of  Lord  Eldon,  that,  when  a 
case  involving  a  point  of  much  importance  stands  on  contrary 
decisions  in  two  courts,  it  is  impossible  to  estimate  the  mis* 
chief  that  would  ensue  to  property  if  it  were  left  in  doubt  (o). 
As  the  matter  now  stands,  the  Lord  Chancellor  has  recognised 
the  authority  of  the  judgment  in  Newton  v.  JLeid;  but  that 
recognition  must  be  considered  as  grounded  on  his  Lordship's 
own  interpretation  of  its  principle  and  tendency;  while  the 
Vice-Chancellor  has  judicially  overruled  that  interpretation 

(o)  4  Bligh's  Pari.  Rep.  0.  S.  105. 
M  M  2 
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of  his  decision^  without  eliciting  from  the  Lord  Chancellor  any 
farther  expression  of  opinion  (13.). 
General  obtenr-      The  doctrine  of  non-anticipation  by  a  married  woman  of  her 

ations  on  the 

policy  of  the      separate  income  is  now  treated  as  an  unnatural  curb  upon  the 
^SSr^totol'    ^S^^  ^^  property.    But  the  fact  already  adverted  to,  that, 

until  the  case  of  Brandon  v.  Robinson,  eminent  lawyers  enter- 
tained and  acted  upon  the  opinion^  that  an  inalienable  trust  for 
the  personal  benefit  of  any  individual  might  be  well  created^  ra- 
ther shews  a  tendency^  in  the  present  disposition  of  the  courts, 
to  abridge  what  was  long  understood  to  be  one  of  the  rights  of 
property — ^the  power  of  qualifying  the  gift  of  a  life  interest  in 
regard  to  the  capacity  of  alienation.  It  is  said^  indeed,  that 
the  policy  of  the  law  favours  alienation ;  that  property  should 
carry  with  it  the  incidents  of  property,  and  that  the  restriction 
is,  therefore,  to  be  discountenanced.  But  this  argument  has  a 
double  aspect.  When  the  owner  is  prevented  from  creating  an 
inalienable  trust,  the  proprietary  right  is  circumscribed.  That 
right  is  then  most  ample  and  most  free,  when  the  donor  may 


Latedoetrine  (l^O  "In  the  result,  it  appears  to  have  been  the  opinion  of  the 
Ch^^  u^^  A  ^^^  Chancellor,  (when  M.  R.),  that  the  separate  estate  could  not 
of  the  Vice^       arise  open  coverture,  if  the  subject  of  it  vested  in  the  woman  when 

single;  and  it  appears  to  be  the  opinion  of  the  Vice-Chancellor,  that 
the  separate  estate  would  arise  upon  coverture,  although  the  subject  of 
it  vested  in  the  woman  when  single,  but  that  the  court  would  not 
sanction  any  restraint  upon  alienation  annexed  to  such  separate  estate." 
—Per  Lord  Lafigdale,  lb.  *'  And  in  Woodmeston  v.  Walker  it  had  been 
assiuned,  that  such  qualifications  and  restrictions  would  be  equally  void 
after  a  subsequent  marriage,  which  assumption  had  in  Newton  v.  Beid 
been  carried  into  effect  by  directing  a  transfer  of  the  fund  upon  the  ap- 
plication of  the  husband  and  wife.  It  certainly  did  not  occur  to  me»  as 
it  does  not  appear  at  the  time  to  have  occurred  to  any  one  else^, 
that  the  separate  estate  could  survive  into  a  subsequent  coverture^ 
itrijpped  of  the  protection  which  the  prohibition  against  anticipation 
gives  to  it,  and  which  alone  in  many  cases  prevents  it  from  being  an 
evil  rather  than  a  benefit  to  the  wife." — Per  Lord  Cottenham,  lb. 


Chancellor. 


*  But  see  1  Sagd.  Pow.  208.    Seve-      doctrine  of  Newton  t.  Reid^  and  Hittaty 

111  pampUeta  appeared  in  support  of  the      v.  Parker* 
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prescribe  tlie  tenns  of  his  donation^  and  make  his  will  the  only 
measure  of  his  boimty.  But,  without  some  limit,  the  indulg- 
ence would  defeat  itself;  for  the  mass  of  property  would  be 
strictly  settled.  That  limit  is  fixed,  in  this  country,  as  to  the 
corpus,  by  the  rule  against  perpetuities  (p),  and,  as  to  the  in- 
come, by  the  statute  against  accumulation  {q).  Before  that 
statute,  the  income  might  have  been  impounded,  from  mere 
caprice,  during  the  longest  of  any  given  number  of  lives  in 
being  and  twenty-one  years  (r) ;  for  the  policy  of  the  law  did  not 
forbid  that  species  of  settlement :  yet  it  came  to  be  considered, 
that  the  appropriation  of  income  to  the  strictly  personal  use  of 
an  individual,  for  even  the  shortest  period,  offended  against  the 
policy  of  the  law.  It  might  have  been  originally  consistent  with 
policy,  either  not  to  permit  the  existence  of  separate  estate,  or 
not  to  permit  it  to  exist  without  all  the  incidents  of  property ; 
or,  with  justice,  that  its  existence  should  depend  on  the  assent  of 
the  husband ;  or,  with  convenience,  that  it  should  always  take 
the  same  form  and  be  attended  with  the  same  consequences ; 
but  it  could  never  have  been  either  convenient,  just,  or  politic, 
that  the  distinction  in  question  should  be  established : — ^a  dis- 
tinction which  imposes  on  the  husband,  a  stranger  to  the  gift, 
submisaion  to  the  separate  dominion,  but  leaves  the  donee  at 
liberty  to  reject  one  important  term  of  the  donation.  The  ob- 
jection to  the  restriction,  when  created  before  marriage,  must 
be  founded  either  on  some  technical  notion,  or  on  some  ground 
of  policy.  But  it  is  impossible  to  suggest  any  technical  diffi- 
culty in  regard  to  a  matter  so  purely  equitable;  and  every  ar- 
gument of  policy  tells  more  strongly  against  the  trust,  which 
destroys  the  marital  right,  and  disturbs  that  policy  in  regard  to 
the  nuptial  relation  of  which  the  law  has  ever  been  so  jealous, 
than  against  the  restriction,  which  merely  excludes  the  marital 
influence,  and,  by  extending  over  the  trust  its  protecting  check, 
completes  the  equitable  scheme. 

(jp)  See  Cadell  v.  Pa/fMr,  7 Bligh's  being:  as  to  which,  and  the  addition 

Pari.  Rep.  N.  S.  202;  ante,  4d4.  of  a  few  months  to  the  twenty-one 

(^)  39  &  40  Geo.  3,  c.  96.  yean  for  the  period  of  gestation, 

(r)  A  child  en  ventre  sa  mere  is,  vide  ante,  496. 
in  legal  contemplation,  a  child  in 
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It  is  sidd  that  the  husband  may  be  considered  as  adopting 
tiie  ^9*1*9/  by  the  marriage  {s).  Why  not  the  restriction,  too? 
But,  in  truth,  there  is  no  adoption,  correctly  so  termed.  The 
trust  is  rather  imposed  upofiy  than  adopted  by  the  husband. 
Of  this  we  have  a  practical  illustration  in  Anderson  y.  Ander- 
son (/)•  Assent  or  privity,  on  the  part  of  the  intended  husband, 
was  never  considered  necessary;  the  trust  may,  or  may  not  be 
communicated  to  him,  though  there  must  be  no  fraudnieid 
eonceabnent.  If  it  were  otherwise,  the  whole  charact^  <tf  the 
doctrine  would  be  changed ;  the  trust  woidd  have  its  inception 
in  the  husband's  contract  (14.),  and  found  itself  upon  the  mar- 
riage consideration.  The  great  convenience  and  value  of  the 
doctrine,  as  it  stood  when  the  trust  and  the  restriction  were 
equally  binding,  consisted  in  the  very  circumstance  of  its  being 
unnecessary  to  consult  the  husband.  An  effectual  settlement 
was  abeady  made.  Assuming  that  the  restriction,  withoat 
which  the  settlement  is  not  effectual,  may  be  superadded,  in 
Contemplation  of  marriage,  to  an  existing  trust,  still,  as  this 
must  be  the  husband's  act>  the  inconvenience  will  be  nearly 
the  same  as  if  no  settlement  had  existed.    It  is  one  thing,  for  a 

(«)  1  Sugd.  Pow.  208.  (f)  Ante,  527. 


Separate  estate  (14.)  "The  property  may  be  acquired,  either  by  contract  ?rith  the 
hosbiijid's^con-  husband  before  the  marriage,  or  by  gift  from  him,  or  from  strangers, 
♦f**^  wholly  independent  of  such  contract." — Per  Lord  Lan^dale,  lb.    "A 

suggestion  has  often  been  made  in  argument,  by  which  the  object 
might  be  attained  without  violating  any  rule  of  property,  viz.  by  sup- 
posing the  husband,  marrying  the  woman  with  property  so  settled, 
tacitly  to  assent  to  such  settlement,  or  at  least  to  bebarredbyaneqmtj 
not  to  dispute  it.  But  putting  the  title  of  the  wife  upon  such  assent 
of  the  husband  assumes  that,  but  for  such  assent,  it  would  not  exist 
It  abandons  the  idea  of  the  old  separate  estate  continuing  through  the 
subsequent  coverture,  and  supposes  a  new  separate  estate  to  anse  torn 
the  act  of  the  husband*.*' — Per  Lord  Cottenham^  lb. 


*  "  The  principle  of  my  dedaion  there 
(in  Tuttett  v.  Armstrong)  was,  that  any 
man  marrying  a  woman  having  pro- 
perty to  her  separate  use,  and  no  settle- 
ment being  made  of  it,  must  take  it  as  he 


finds  it ;  that  a  trust  for  the  wife's  sepa- 
rate use  attaches  on  it  upon  the  msnisgei 
and  continues  during  the  eoTertnie."— 
Per  Lord  Coitsnkaah  in  NwfUaub  t. 
Holmet,  4  Jurist,  282. 
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woman  to  contract  marriage  with  property  so  modified  and 
goarded;  by  the  previous  independent  act  of  a  third  person^  as  to 
shield  her  even  firom  solicitation ;  another,  to  be  reduced  to  ask 
the  intended  husband  thus  to  limit  his  legal  and  moral  power :  it 
is  easy  for  the  weaker  party  to  preserve  the  ground  abeady 
so  taken,  but  not  to  remove  the  stronger  from  his  lawful  and 
natural  position.  Motives  of  pride,  generosity,  delicacy,  (for 
IHana^s{u)  case  is  an  exception),  or  something  yet  stronger 
than  all  these,  may  forbid  the  application;  or  some  of  those 
various  accidents,  which,  while  they  hasten  the  imion,  procras* 
tinate  the  prudential  arrangements,  may  leave  the  declared 
intention  of  the  gift  unaccomplished.  These  considerations,  if 
a  practical  view  is  to  be  taken,  ought  to  have  their  weight. 

As  it  does  not  seem  possible  to  contend  against  the  current  —on  the  az- 
of  authority  (to  which  Lord  Lyndhurst  {x)  and  the  late  Lord  j^ticaWUty  of 
Chancellor  of  Ireland  (y)   have  added    the  weight   of  their  "•^nng  *• 
opinions)  in  favour  of  the  adequacy  of  a  gift  to  create  separate 
estate,  though  not  made  either  during  or  in  contemplation  of 
coverture;  and  as  it  would  be  productive  of  great  embarrass- 
ment, at  least,  to  establish  a  distinction  in  this  respect  between 
the  gift  and  the  restraint  upon  anticipation,  the  better  course,  if 
it  be  allowable  to  suggest  one,  would  seem  to  be  that  of  overruling 
Newton  v.  Reid  {z)  and  Brown  v.  Pocock  (a) — ^both  cases  before 
the  same  judge,  both  very  imperfectly  reported,  without  the 
arguments  or  reasons,  and  both,  it  may  be  thence  inferred,  not 
maturely  considered  judgments  (15.).     It  will  appear,  from  the 

(tt)  Ante,  623.  (z)  Ante,  516. 

(x) T.  Lyne^  Yonnge,  662.  (a)  Ante,  518. 

(y)  1  Sugd.  Pow.  206. 


(15.)  *'It  does  appear  to  me,  that  the  opinion  expressed  in  Maaaey  Matttyw,  Par* 

V.  Parkef,  is  not  consistent  with  the  decision  in  Anderton  v.  Anderwn;  j^*^*^*?^  ^' 

and  that  the  orders  in  Newton  v.  Beid^  and  the  second  case  of  Brown  '^eomi  case  of 

V.  Pocock  *,  are  not  warranted  by  the  former  practice  and  doctrines  eoekf  contmj 

of  the  court."— Per  Lord  Latigdale,  lb.  ^  ^^• 

*  See  also  Mateolm  t.  (yCallaghan,  6  Law  Jour.  N.  S.  187.    (Dec.  14,  1835, 

coram  Sir  L.  Shadwell,  V.  C). 
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Tiew  which  has  been  taken  of  the  other  cases^  that  this  might 
be  done  without  disturbing  any  of  those  cases.  The  doctrine 
would  thus  be  restored  to  a  state  consistent  with  ecpiitable 
principles^  and  adequate  to  answer  all  the  reasonable  purpoees 
of  a  separate  provision.  But  if  the  new  doctrine  be  a  just  ex- 
position of  the  law,  then  all  that  conyeyancers  have  been  doiiig 
on  this  subject  for  half  a  century  is  worse  than  foolish;  for 
their  forms  and  opinions  must  have  obstructed  that  policy  which 
now  aims  at  brealdng  the  fetter,  and  have  induced  confidence  in 
family  arrangements  where  no  real  security  existed  (16.).  The 
practice  of  half  a  century  would  seem  sufficient  eyen  to  control 
a  legal  principle; — ^more  than  sufficient  to  establish  an  eqnitid)le 
modification  of  an  equitable  anomaly.  But  if  it  should  be  too 
late  to  adopt  the  suggested  course,  more  questions  must  arise, 
and  more  distinctions  be  taken,  before  the  limits  of  the  new 
doctrine  can  be  ascertained.    It  must  be  determined,  for  in- 


Lord  Zdrng-  (l^O  ^*  It  appears  to  me,  as  the  result  of  the  aathorities»  and  of  the 

sMoma^ofthe  co^*tant  practice  of  conreyancers,  which  great  and  eminent  judges 
doctrine.  i^ye  considered  to  be  no  mean  evidence  of  the  law, 

Feme  covert  1-  That  property  given  to  a  woman  for  her  separate  nse»  indepen- 

"*y^JJ***P*'  dent  of  any  husband,  may,  under  the  authority  of  this  court,  he 
thou^  the  ffifl  enjoyed  by  her  during  her  coverture,  as  her  separate  estate,  although 
sde.  the  property  originally,  or  at  any  subsequent  period,  became  vested  in 

her  when  discovert. 
Her  faealties  2.  That,  in  respect  of  such  separate  estate,  she  is,  by  this  coiiit» 

•uch  estate?        considered  as  a  feme  sole,  although  covert.    Her  fieunilties  as  such,  and 

the  nature  and  extent  of  them,  are  to  be  collected  from  the  terms 

in  which  the  gift  is  made  to  her,  and  will  be  supported  by  this  oouit 

for  her  protection. 
What  is  to  be         3.  The  words  ''independent  of  a  husband,"  whether  expressed  or 
^^ndmndent     ^°^ph^  '^  the  terms  of  the  gift,  mean  no  more,  than  that  this  court 
of  her  hus-         will  not  permit  the  marital  power  of  the  husband  to  be  used  in  oontrt- 

vention  of  the  enjoyment  of  the  property  according  to  the  terms  of  the 

gift. 
When  the  joa         4.  If  the  gift  be  made  for  her  sole  and  separate  use,  without  more, 
iDcideiUtoia-    '"^^  ^^'^^  during  the  coverture,  an  alienable  estate  independent  of  ber 
parate  estate;      husband. 
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stance,  whether  the  validity  of  a  restriction  on  separate  estate, 
created  in  contemplation  of  a  particular  coverture,  is  confined  to 
that  species  of  instrument  which  is  technically  imderstood  by  a 
marriage  settlement?  Whether  a  bequest  by  a  father  to  his 
daughter  A.,  in  contemplation  of  her  marriage  with  B.,  may  be 
effectually  made  to  her  separate  and  inalienable  use  ?  Besides, 
the  ingenuity  of  conveyancers  will  be  exercised  in  various  con- 
trivances to  gratify,  indirectly,  those  wishes  which  family  feel- 
ings and  interests  so  powerfully  dictate,  and  of  which,  the  very 
facility  of  accomplishing  them,  enjoyed  during  a  long  period, 
has  rendered  the  gratification  an  almost  necessary  concession  to 
society  (17.)*  Each  of  these  contrivances  vdll  occasion  firesh  con- 
troversies; but,  sooner  or  later,  the  judicature  must  give  way. 


5.  If  the  gift  be  made  for  her  sole  and  separate  use,  without  power  ^when  not 
to  alienate,  she  has,  during  coverture,  the  present  enjoyment  of  an  un- 
alienable estate,  independent  of  her  husband. 

6.  In  either  case,  she  has,  when  discovert,  a  power  of  alienation:   Effect  of  dis- 
the  restraint  is  annexed  to  the  separate  estate  only,  and  the  separate  JJJg^^^dTn"*  the 
estate  has  its  existence  only  during  coverture;  whilst  the  woman  is  separate  esuie. 
discovert,  the  separate  estate,  whether  modified  by  restraint  or  not,  is 
suspended,  and  has  no  operation,  though  it  is  capable  of  arising  upon 

the  happening  of  a  marriage." — Per  Lord  Langdale,  lb. 

(17.)  '*  It  is  said  to  have  been  generally  understood  in  the  profession.  Final  opinion 
that  the  separate  estate  would  continue  to  operate  during  a  subsequent  ^^c,  '''"' 
coverture;  and  that  conveyancers  have  acted  so  continually  upon  that 
supposition,  that  very  many  families  are  interested  in  the  decision  of 
this  question.  That  circumstance  ought  to  have  great  attention  paid  to 
it."  *  *  *  f*  After  the  most  anxious  consideration,  I  have  come  to  the 
conclusion,  that  the  jurisdiction  which  this  court  has  assumed  in  similar 
cases  justifies  it  in  extending  it  to  the  protection  of  the  separate  estate, 
with  its  qualifications  and  restrictions  attached  to  it  throughout  the 
subsequent  coverture,  and  in  resting  such  jurisdiction  upon  the  broadeat 
foundation, — that  the  interests  tf  society  require  that  this  should  be 
d(me*y — Per  Lord  Cottenham,  lb. 


*  "  It  is  the  daty  of  the  court  to      tenhamt  C,  in  Taylor  Y.  Salmon,  4  MyL 
adapt  its  course  of  proceeding  to  the      &  Cr.  184.  • 
existing  sUte  of  society."— Per  Lord  Cot- 
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Such  has  ever  been  the  result  of  a  contest  between  the  roles  of 
law  and  the  reasonable  desires  of  mankind. 


Re-esubliih-  — ^^  ^^^^  ^^  heen  the  result  in  the  present  iiutaniie. 
mentofthedoo  ^^  j^  ^^t  a  little  indebted  for  the  fortunate  issue  abort 

trme» 

to  be  noticed  to  the  judicial  qualities  displayed  on  the  ooea- 

sion. 

Tuiiett  The  case  of  Tulleit  v.  Armstrong  (a)  arose  upon  two  wills.  He 

Jrmtirtmg,     material  facts  (as  stated  in  the  judgment  of  Lord  Langdaky  M.1L) 

(Roili,  Nov.  8,    ^ere  these: — ^N.  B.,  by  his  will,  devised  a  share  of  certain  copy- 

1 838 ;  on  appeal, 

Jan.  22, 1840).  hold  property  to  his  granddaughter  M.  A.  for  life,  so  that  she 
Separate  uae—   might  not  anticipate  her  life  estate,  and  that  no  husband  might 

without  power  i  .         i 

of  anticipation  acquire  any  control  over  it;  the  testator  also  devised  to  her  a 
aMwUffe— "  moiety  of  other  copyhold  property,  and  the  entirety  of  certain 
wertT""  ^^^  leasehold  property,  for  life,  and  bequeathed  to  her  a  share  of 

his  residuary  personal  estate  absolutely,  and  declared  that  those 
devises  and  bequests  were  to  be  firee  from  any  husband's  control; 
but  without  imposing  any  restriction  upon  alienation;  M.A. 
was  unmarried  at  the  testator^s  death : — ^A.  B.,  by  her  will,  gaie 
to  trustees  a  certain  freehold  messuage,  upon  trust  to  pay  the 
rents  to  her  niece  M.  A.  for  life,  so  that  she  should  not  sdl 
her  life  interest,  or  raise  money  thereon  by  anticipation,  and 
that  the  rents  should  not  be  subject  to  any  husband^s  contrd. 
M.  A.  was  unmarried  at  the  date  of  the  will,  but  married  at  the 
death  of  the  testatrix.  M.  A.,  and  her  husband,  executed  deeds, 
purporting  to  charge  her  interests,  under  both  wiUs,  with  an- 
nuities ;  and  the  bill  was  filed  by  the  annuitant  to  enforce  pay- 
ment. Lord  Langdale,  M.  B.,  held,  that,  as  to  those  estates 
which,  by  the  above  wills,  were  given  to  M.  A.  for  her  s^arate 
use,  without  power  of  alienation,  the  annuitant  had  acquired  so 
right  under  his  securities;  but  that,  as  to  the  estates  given l)y 
the  first  will  to  M.  A.  for  her  separate  use,  without  any  clause 
to  restrain  anticipation,  the  annuitant  was  entitled  to  the  rdief 

(a)  1  Beav.  1 ;  (and  see  Cla/rk  v.  Jansqwiy  1  Beav.  96). 
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which  he  prayed.   That  decision  was  affirmed^  as  to  both  points^ 
by  Lord  Cottenham,  C,  on  appeal  (6). 

It  will  be  observed^  that  the  facts  of  this  case  were  favourable  Points  present- 
to  the  final  settlement  of  the  doctrine.  First,  there  was  a  direct  ©f  that  casJu^** 
legal  devise  of  real  estate  to  the  feme,  for  her  separate  use, 
without  the  intervention  of  a  trustee  {c);  secondly,  the  property 
was  given  to  her,  for  her  separate  use,  with,  as  to  part,  a  re- 
straint upon  anticipation,  but,  as  to  other  part,  without  any 
such  restraint ;  thirdly,  she  was  discovert  at  the  death  of  N.  B., 
the  testator,  but  covert  at  the  death  of  A.  B.,  the  testatrix. 

The  doctrine  of  separate  estate,  as  now  settled,  may  be  em-  Propositionsez- 
bodied  in  the  following  propositions :— 1.  That  a  gift  to  a  wo-  ^tU^tfof  ^i 
man,  for  her  separate  use  generally,  secures  to  her  the  sole  doctrine, 
enjoyment,  and  the  sole  dominion,  during  coverture,  when  and 
so  often  as  coverture  exists.  2.  That  such  a  gift,  if  accompanied 
by  an  express  restriction  on  alienation,  secures  to  her  the  sole 
enjoyment  during  coverture,  when  and  so  often  as  coverture 
exists,  but  such  enjoyment  will  be  strictly  personal  and  inalien- 
able. 3.  But  that,  since  the  restriction  is  of  no  force,  except  in 
connexion  with,  and  as  a  modification  of,  separate  property, 
which  ex  vi  termini  supposes  coverture,  alienation,  taking  place 
during  discoverture,  will  be  effectual,  notwithstanding  the  re- 
striction. 4b.  That,  as  the  effect  of  such  alienation  will  not  be 
defeated  by  a  subsequent  marriage,  (the  doctrine,  as  it  stood 
before  the  late  controversy,  having  been,  to  this  extent,  afSrmed, 
or  rather  not  disturbed),  the  only  check,  of  which  alienation 
admits,  during  discoverture,  is  a  gift  over,  or  a  clause  of  cesser, 
(either  of  which  may,  it  is  conceived,  be  confined  to  the  par- 
ticular interest  attempted  to  be  aUened),  or  a  power  enabling 
trustees  or  others  to  revoke  and  resettle ; — ^the  principle  of  the 
check  being  either  deprivation,  or  a  gift  de  novo,  modified,  and 
springing  from  the  volition  of  a  third  party.  5.  That,  therefore, 
the  date  of  the  marriage  is,  with  reference  to  the  act  of  aliena- 
tion, material,  but  is,  in  every  other  respect,  immaterial. 

These  propositions  will  be  found,  it  is  believed,  to  harmonise 
with  the  conclusions  deduced,  in  the  preceding  essay,  from  the 

(6)  4  Jurist,  34 ;  Sweet  on  Sep.         (c)  And  see  Newlands  r.HolmeB^ 
Est.  36 ;  and  see  Scarborough  v.  Bor*     4  Jurist,  282. 
ifuin,  Id.  17. 
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authorities^  as  tlie7  stood  before  the  career  of  iiinoTation  began, 
and  as  they  now  once  more  stand.  There  still  remain  tlie 
unprotected  periods  of  spinstership  and  widowhood^  to  call  fiutii 
parental  anxiety  and  professional  ingenuity  {d). 


Of  the  oonna  Thus^  then^  the  question  which,  during  a  period  of  more  thin 
wSTby  tt"'  i^®  years,  divided  the  judicature,  rather  than  the  profesaion, 
Equity  Bench;   f^^  happily  ended  in  the  restoration  of  this  equitable  doctrine, 

uncurtailed,  more  definitely  propounded,  and  more  anthori- 
tatively  recognised.  An  apparently  inadvertent  adjudication  (e), 
and  too  ready  a  disposition  to  adopt  and  carry  out  its  principle, 
produced  a  sharp,  but^  in  the  result,  a  wholesome  conflict 
The  parts  taken  by  the  three  Equity  Judges  may,  perhaps,  he 
thus  recorded : — first,  the  yice-Chancellor  judicially  broached 
and  maintained  what  the  event  has  shewn  to  be  an  untenable 
distinction ;  next,  the  Lord  Chancellor  (then  Master  of  the  BoOs) 
appears  to  have  erred,  though  rather  in  dicta  than  adjudication, 
chiefly,  too,  firom  assuming  the  Yice-Chancellor  to  be  right ; 
then,  the  Yice-Chancellor,  having,  somewhat  unadvisedly,  as  it 
would  seem,  deprived  separate  estate  of  its  practical  value,  ex- 
pressed surprise  that  the  Lord  Chancellor  should  attempt  to 
remove  the  worthless  anomaly ; — at  this  juncture,  the  Master  of 
the  Bolls,  having  fortunately  no  theory  to  maintain,  and  feeling 
no  repugnance  at  receiving  the  law  firom  a  source  which  the 
House  of  Lords  had  not  disdained  (]/),  interposed  with  a  dear, 
firm,  and  comprehensive  judgment,  which  the  Lord  Chancellor, 
withdrawing  his  own  opinion,  and,  at  the  same  time^  necessarily 
(to  give  value  and  consistency  to  that  withdrawal)  overruling  the 

Observations  of       (d)  ^*  In  tracing  the  fluctuations 

Lord  CoiietAamf   ^f  opinion  which  have  existed  upon 
C,  on  the  m-  '^  ^ 


efficiency  of  the  questions  relating  to  the  separate 
restriction  dur-  estate  of  married  Women,  It  cannot 
tiJo.  but  be  observed,  that,  so  late  as  the 

cases  of  WoodmesUm  v.  Wattery  and 
Brawn  v.  Pocoeky  (ante,  613,  518), 
Sir  John  Leach  was  of  opinion,  that, 
in  order  to  preserve  to  a  woman  the 
benefit  of  a  gift  for  her  separate  use, 
without  anticipation,  she  ought  not 
to  be  enabled  to  dispose  of  the  pro- 


perty while  single  or  discovert ;  the 
contraiy  is  now  clearly  establishedy 
hut  the  power  of  providing  Jar  dmm^ 
terSy  and  agaimt  the  eftoiMe  cfjutmre 
want,  is  thereiy  ^reatfy  imprnkwdJ* 
—Per  Lord  Cottenham,  in  7\dleli  r. 
Armetrong,  ante,  439,  n.  (&). 

(e)  Newton  v.  Beid,  (decided  in 
Dec.  1830)  ;  ante,  516. 

(/)  See  La^  Radnor  v.  FcMfe- 
hmd^y  Butl.  Co.  lit.  208.  a.,  n.  (1). 
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yice-ChaQcellor's  distinction^  has^  on  a  Ml  renew  of  all  the 
authorities^  solemnly  ratified.  To  permit  the  discussion  to  con- 
tinue was  impossible ;  to  establish  a  capricious  distinction  be- 
tween the  trust;  and  the  restriction^  seemed  the  worst  possible 
conclusion ;  and  it  is  neyer  wise  to  call  upon  the  legislature  to 
remove  a  difficulty^  from  which  the  judicature^  by  a  little  address^ 
by  promptly  exerting  that  adaptive  faculty^  which  it  is  bound  {g), 
as  one  of  its  highest^  though  most  delicate^  duties  to  cultivate^ 
can  effectually  relieve  itself.  The  Lord  ChanceUor  adopted  the 
bold;  but  the  only  consistent  and  useful  course^  of  confirming 
that  popular^  though  anomalous^  doctrine^  which  the  Master  of 
the  Bolls  had  reconstructed.  This  result  should  satisfy  the  pro- 
fession; these  eminent  judges  have  restored  tins  branch  of  Equity^  --and  thesonnd 
so  far  as  it  had  been  impaired  by  recent  decisions^  but  have  wisely  ihewnla  the 
abstained  from  importing  into  our  law,  a  principle,  which,  how-  S|J|j"*'"  ^**^* 
ever  convenient  and  reasonable  (A),  the  greatest  of  their  pre- 
decessors had  rejected  (t),  as  inconsistent  with  its  genius  and 
policy.  If  an  attempt  had  been  made  to  impeach  the  authority 
of  Brandon  v.  Mobinsan,  Barton  v.  Briscoe,  Jones  v.  Salter,  and 
Woodmeston  v.  Walker  {k),  and  to  establish  the  doctrine  of  the 
late  Master  of  the  Bolls,  Sir  John  Leach,  on  the  ruins  of  those 
cases,  it  might  not  only  have  miscarried,  but  have  left  Newton 
y.  Iteid,  the  second  case  of  Brown  v.  Pocock,  and,  their  natural 
fruit,  Massey  v.  Parker,  in  full  operation,  or  even,  perhaps,  have 
ended,  yet  more  unsatisfactorily,  in  permitting  the  doctrine  of 
the  two  former  cases  {Newton  v.  Bjeid,  and  the  second  case  of 
Brown  v.  Pocock)  to  stand,  uncorrected  by  the  latter  {Massey  v. 
Parker) — ^uncorrected,  because  it  i&  obvious  that  a  married 
woman,  who  has  life  income  settled  to  her  separate  use,  without 
any  restriction  on  alienation,  is  in  a  much  worse  position  than 
if  the  income  were  not  so  settled,  and  were,  therefore,  (unless 
to  arise  from  real  estate  (/) ),  not  alienable  beyond  the  period 
of  the  coverture  (m),  nor,  indeed,  for  that  period,  as  against  her 
equity  to  have  a  provision  (n). 

{g)  Ante,  537,  n.*  stated  ante,  506,  et  seq. 

(A)  Ante,  508.  (0  Ante,  206. 

(t)  Ante,  540,  n.  (<f ).  (m)  See  SUffe  v.  EvertUy  ante,  530. 

(k)  All  the  caies  here  cited  are  (n)  Ante,  414,  n.  (A) ;  530,  n.  (m). 


^  542  .  RULE  IN  SHELLEY'S  CASE. 

n       4CL^  //cOL      S'"  ^:^ /^  ^^^.^^/ 

Utile  (n  §&i^enes'9  (ITatt.— ^rennal  anir  ^tticulBt  Intcntum.— 

(ifontingent  3KUma(nlim. 

"*  1.  Hvie  m  Shelley* s  case  stated  and  explatned. 

Rule  in  The  rale  in  SheUet^s  case  (a)  sajs,  in  substance^  that  if  an 

CJSB.  estate  of  freehold  be  limited  to  A.^  with  renumder  to  his  hein^ 
general  or  special,  the  remainder,  although  importing  an  inde- 
pendent gift  to  the  heirs,  as  original  takers,  shall  confer  the  in- 
heritance on  A.,  the  ancestor.  An  attempt  wiQ  now  be  made 
to  develope  the  leading  principles  of  this  rule,  than  vhichj 
when  divested  of  all  extraneous  matter,  no  rule  of  law  is  more 
simple  or  certain. 
I.  The  general  I.  If  the  rule  in  question  had  not  been  adopted,  land  might 
particular  role.  ^^^^  been  limited  for  a  particular  estate  of  freehold,  (as  to  one 

in  tail,  for  life,  pur  auter  vie,  ^c),  with  remainder  to  the  heirs 
of  the  body,  or  heirs  general,  of  the  freeholder,  which  re- 
mainder, since  nemo  est  hares  viventis,  must  have  been  con- 
Undent  during  his  life,  but,  if  not  defeated  by  the  determina- 
tion, in  his  lifetime,  of  his  particular  estate,  would  have  vested, 
on  his  death,  in  the  person  or  persons  then  answering  the 
description  of  his  heir  or  co-heirs  special  or  general.  Thus  the 
law  would  have  stood.  If  not,  why  was  the  rule  instituted? 
TI.  Premises  of      II.  The  rule  assumes  and  founds  itself  upon  two  pre-existing 

circumstances — a  freehold  in  the  ancestor,  and  a  remainder  to 
the  heirs.  The  absence  of  either  of  these  ingredients  repels 
the  application  of  the  rule ;  their  concurrence  irresistibly  in- 
vites it.  When  the  rule  supposes  the  second  limitation  to  be  a 
REMAINDER  (A),  it  plainly  excludes — 1,  the  case  of  limitations 
differing  in  quality,  the  one  being  legal  and  the  other  equit- 
able; 2,  the  case  of  limitations  arising  under  distinct  as- 
surances ;  and,  3,  the  case  of  an  executory  limitation,  by  way  of 
devise  or  use ;  and,  consequently,  upon  principle,  the  case  of  a 

(a)  1  Co.  R.  93  b.  on  a  particular  estate,  created  to- 

{b)  A  remainder  is  '^  a  remnant  of     gether  with  the  same  ai  one  time*" 
an  estate  in  lands,  &c.,  expectant     Co.  Litt.  143.  a. 
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limitation  arising  under  an  appointment  of  the  use; — ^but 
authority  seems  to  liate  established  an  anomalous  exception  in 
r^ard  to  appointments.  Again,  as  the  second  limitaticm  must 
be  a  remainder  to  the  heibs^  it  follows^  that,  with  limitations  to 
soM,  children,  or  other  objects,  to  take,  either  as  indiyidnals  or 
as  a  class,  under  what  is  termed  a  descriptio  perstnue,  as  dis« 
tinguished  from  a  limitation  embracing  the  line  of  inheritable  . 
succession,  the  rule  has  no  concern  whatever.  In  order  to  find 
whether  the  second  limitation  is  a  remainder  to  the  heirs  or  not, 
we  must  resort  to  the  general  rules  and  principles  of  law.  The 
rule  being  a  maxim  of  legal  policy,  conversant  with  thisigs  and 
not  with  words f  applies  whenever  judicial  exposition  determines 
that  heirs  are  described,  though  informally,  under  a  term  cor- 
rectly descriptive  of  other  objects,  but  stands  excluded  when- 
ever it  determines  that  other  objects  are  described,  though  in- 
formally, under  the  term  heirs.  Thus,  even  the  word  children, 
aided  by  the  context,  or  the  word  issue,  uncontrolled  by  the 
context  (c),  may  have  all  the  force  of  the  word  heirs,  and  then 
the  rule  applies ;  while  the  word  hars,  restrained  by  the  con- 
text, may  have  only  the  force  of  the  word  children,  and  then  the 
rule  is  utterly  irrelevant.  These  are  preliminary  questions, 
purely  of  construction,  to  be  considered  without  any  refer- 
ence to  the  rule,  and  to  be  solved  by,  exclusively,  the  ordinary 
process  of  interpretation.  This  point,  kept  steadily  in  view, 
would  have  prevented  infinite  confusion. 

III.  The  operation  of  the  rule  is  two-fold :  first,  it  denies  in.  Opention 
to  the  remainder  the  eflFect  of  a  gift  to  the  heirs;  secondly,  it  ^  ™""®' 
attributes  to  the  remainder  the  effect  of  a  gift  to  the  ancestor 
himself.  It  is,  therefore,  dear  that  the  rule  not  only  defeats 
the  intention,  but  substitutes  a  legal  intendment  directly  opposed 
to  the  obvious  design  of  the  limitation.  A  rule  which  so  operates 
cannot  be  a  rule  of  construction^  As  a  consequence  of  transfer- 
ring  the  benefit  of  the  remainder  from  the  heirs,  who  are  un- 
ascertained, to  the  ancestor,  who  is  ascertained,  the  inheritance, 
limited  in  contingency  to  the  heirs,  may  become  vested  in  the 
ancestor;  and,  as  another  consequence  of  the  same  process,  the 

(c)  Oursham  v.  Newlandy  2  Bing.      v.  Mostly  1  You.  &  C.  606 ;  Tate  v. 
N.  C.  58,  4  Mees.  &  W.  101;  Lees     Chrke,  1  Bsav.  100. 
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ancestor's  estate  of  freehold  may  merge  in  the   mheritanoe. 
trnmediate  and    Thus — 1 .  If  land  be  limited  to  A.  for  hfe^  remainder  to 


d«  to Sehdri.  ^^^  OT  to  the  heirs  of  his  body,  the  primaiy  e£Pect  will  be  to 

give  him  an  estate  of  freehold,  (liable,  of  course,  to  merger), 
with,  bj  force  of  the  rule,  a  remainder  imme^Kate  and  vested,  to 
himself  in  fee  or  in  tail;  (just  as  if  the  limitations  were  to  hmi 
for  life,  remainder  to  him  and  his  heirs,  or  to  Afni  and  the  hein 
of  his  body) ;  and  the  final  result,  imder  the  law  of  merger, 
will  be,  by  the  absorption  of  the  particular  freehold  in  the 
vested  inheritance,  to  give  him  an  estate  in  fee  tail  or  an  estate 

Contingeni  re-     in  fee  simple  in  possession.     But — 2.  If  land  be  limited  to  A. 

mainder  to  the   j^^  j^^^  remainder,  if  A.  shall  survive  A,  to  his  (A.'s)  heirs  or  to 

the  heirs  of  his  body,  then,  as  the  remainder  is  contingent, 
because  made  to  depend  on  A/s  surviving  B.,  the  ancestor 
(A.)  will  take,  imder  the  rule,  not  a  vested,  but  a  contingeid 
inheritance;  (just  as  if  the  limitations  were  to  him  for  hfS^ 
remainder,  if  &c.,  to  him  and  his  heirs,  or  to  him  and  the  heirs 
of  his  body) ;  the  rule  changing  the  object^  but  not  the  guaSiy 
of  the  remainder.  Here,  as  the  inheritance  cannot  vest,  the 
particular  estate  of  freehold  will  not  merge,  but  A.  will  re- 
main tenant  for  life,  with  an  immediate  contingent  remainder 
to  himself  in  tail  or  in  fee.  This  remainder,  in  the  event  of 
his  surviving  B.,  will  vest  in  him  (A.) ;  the  estate  of  freehdd 
will  then  merge,  and  he  will  thus  have,  as  in  the  previous 

§§tdiat9  re-       example,  a  fee  tail  or  fee  simple  in  possession.     So— 3.  If  land 

Buunder  to  the  ^^  limited  to  A.  for  life,  remainder  to  B.  for  life  or  in  tail, 

remainder  to  the  heir  or  heirs  of  the  body  of  A.,  then,  by 
reason  of  the  interposition  of  the  estate  for  life  or  estate  tail 
of  B.,  the  ancestor  (A.)  has,  under  the  rule,  not  an  immediate, 
but  only  a  mediate  inheritance,  (just  as  if  the  limitations  were 
to  him  for  life,  remainder  to  B.  for  life  or  in  tail,  remainder  to 
him  (A.)  and  his  heirs,  or  to  him  and  the  heirs  of  his  body),  the 
rule  changing  the  object,  but  not  the  position,  of  the  remainder. 
A.,  therefore,  will  be  tenant  for  life,  with  a  mesne  vested  re- 
mainder to  himself  in  tail  or  in  fee,  in  which  remainder,  if  B/s 
interposed  estate  should  determine  in  A.'s  lifetime,  A.'s  life 
estate  will  merge,  and  he  will  then  have,  as  in  the  first  example, 
a  fee  tail  or  fee  simple  in  possession. 
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l^e  obyioufl  deduction  from  these  examples  is^  that  in  no  case  Tbe  rule  acts 
does  the  rule  disturb  the  particular  estate  of  freehold  in  the  ^Qder%^ 
ancestor^  which  estate  is  left  to  the  uncontrolled  operation  of  clo^i^eiy. 
ordinary  principles,  merging^  or  not  merging,  according  as  the 
remainder,  transferred  by  the  rule  from  the  heirs  to  the  ancestor, 
is  absolute  or  conditional,  proximate  or  remote.     The  estate  of 
freehold  is  a  circumstance  without  which  the  rule  is  dormant ; 
but  the  rule,  when  called  into  action,  exerts  its  force  on  the  re^ 
mainder  alone.  Why  that  circumstance  was  selected,  we  can  only 
conjecture.    It  is  affirmed,  indeed  {d),  that  a  limitation  to  A.  for 
l\fe,  with  remainder  to  his  heirs,  is  in  truth  the  same  thing  as  a* 
limitation  to  A.  and  his  heirs.    In  the  simple  case  thus  put,  the 
EFFECT,  under  the  rule,  aided  by  the  doctrine  of  merger,  is  the 
same,  but  surely  the  import  is  not  the  same.    And  how  un- 
satisfactory does  this  reasoning  appear,  when  it  is  recollected  that 
the  rule  equally  applies  where  the  gift  is  to  A.  for  life,  remainder 
(interposed)  to  B.  for  life,  remainder  to  the  heirs  of  A.;  or  to  A. 
pur  auter  vie,  remainder  to  the  heirs  of  A. ;  or,  to  A.  durante 
▼iduitate,  remainder  to  the  heirs  of  A.;  or  to  A.  in  tail,  re- 
mainder to  the  heirs  of  A.  &c. ; — cases  which  need  only  be  men- 
tioned in  order  to  destroy  th^  theory  that  would  fcMrm  a  fee 
by  the  wnan  of  the  two  limitations.    It  is  an  error,  and  the  No  anion  of  the 
fruitful  parent  of  errors,  to  affirm  that  the  limitations  unite  Uer  ttJnO^' 
or  coalesce  under  the  rule,  which  has  discharged  its  office  by  I  • 
simply  substituting  the  ancestor  for  the  heirs  in  the  second  li-  \  \ 
mitation.  \ 

lY .  When  the  ordinary  rules  of  construction  have  ascertained  I  v.  Mode  of 
the  co-existence  of  a  fr^hold  in  the  ancestor  with  a  remainder  j!^^.^*^^  ^ 
to  the  heirs,  the  simplest  and  surest  method  of  applying  the 
rule  is  to  read  the  second  limitation  as  a  limitation  to  the  an- 
cestor himself  and  his  heirs.  This  gives  at  once,  and  in  every 
possible  case,  the  true  result.  The  effect,  universally  and 
constantly,  will  be  the  same  as  if  the  remainder  had  been  ex- 
pressly and  intentionally  limited  to  the  ancestor  and  his 
heirs: — reading  the  words  ''and  his  heirs,''  not,  (according  to 

(<f )  Fearn.  Coni.  R.  8th  edit.  77;  1  Haig.  Tracts,  500. 
VOL.  I.  N  N 
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the  notion  referred  to  at  the  dose  of  the  preceding  paragraph)^ 
as  words  of  limitafcion  of  the  estate  of  fireehold  before  expressly 
limited  to  him,  but  as  words  of  limitation  of  the  estate  in  re^ 
mainder  attributed  to  Aim  by  the  rule. 

EntmaoM  These  positions,  which  reallj  comprise  the  whole  doctrine  of 

^^  ^  the  rvlcy  appear  in  themselves  to  be  clear  and  demonstrable. 

But  text-writers  seem  to  have  perplexed  this  branch  of  learning 
bj  insisting,  at  one  time,  that,  upon  general  principles^  tiie  law 
would  not  allow  of  a  remainder  to  the  heirs,  as  purchasers,  of 
an  ancestor  taking  a  particular  estate  of  freehold  («),  or,  in  other 
words,  that  there  is  no  special  interdict  at  all — a  summaiy 
mode  of  ending  the  discussion,  by  annihilating  the  very  subject 
of  it ; — at  another,  that  the  rule  is  a  key  to  the  construction, 
nay,  consults  ^e  intention  of  the  limitations ; — again,  that  where 
the  remainder  is  immediate,  the  limitations  umte  or  coalesce,  or, 
with  equal  inaccuracy,  that  the  estate  of  the  ancestor  is  enlarged 
into  an  estate  tail,  and  that  where  the  remainder  is  mediate 
they  imite  or  coalesce  sub  modo,  so  as  to  admit  t!he  intervening 
estates  (/),  or,  in  other  words,  that  they  are  at  once  united  and 
distinct,  at  once  consolidated  and  unconfounded. 
The  rule,  view-  The  rule,  wheu  viewed  in  its  true  light,  as  a  rule  which  re- 
to  the  intention,  fuscs  to  ouc  (and  Only  onc)  given  mode  of  disposition  the  in- 
ecrtiSn!  tended  effect,  and  arbitrarily  imposes  a  different  effect^  ceases 

to  present  that  mjrsterious  aspect  with  which  acute  and  labo- 
rious, but,  in  this  instance,  apparently  misdirected  learning 
has  invested  it.  Its  reason  may  be  lost,  its  policy  may  be 
questioned,  but  its  authority  must  be  acknowledged;  while  its 
application  is  relieved  from  every  difficulty.  No  longer  the 
sport  of  conflicting  opinions  or  decisions,  it  has  a  determinate 
purpose  and  a  uniform  result. 
The  proposed  The  propriety  of  abolishing  the  rule  has  been  suggested; 
Ju?e -^^"^  "^  ^*  ^^*  **  i*  d<^8  not  interfere  with  the  construction  of  words, 

none  of  the  questions  arising  upon  devises  to  heirs  and  issue 
would  be  prevented  by  its  abolition.    It  affixes  no  technical 

(«)  Feam.  Cont.  R.  8th  edit.  192 ;  Hai^.  Tracts,  674. 
(/)  Fearn.  Cont.  R.  8th  edit.  78. 
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sense  to  heirs  or  issuey  but  when^  by  the  common  roles  of  in- 
terpretation/there  is  found  to  be  a  gift  for  life^  remainder  to  the 
heirs^  then,  and  not  till  then,  the  rule  steps  in,  and  gives  the  re- 
mainder to  the  ancestor,  to  the  disappointment  of  the  whole 
scheme  of  the  limitations.  K  there  had  been  no  such  rule,  the 
intention  would  have  been  completely  effected  by  permitting 
the  heirs  to  take  the  remainder  originally  in  their  own  right; 
with  a  capacity  of  transmission  to  all  the  heirs  of  the  body  of 
the  ancestor.  It  is  against  this  mode  of  taking,  and  this  mode 
of  taking  alone,  that  the  rule  is  directed.  K  these  simple  prin- 
ciples had  been  kept  in  view,  the  great  case  of  Perrin  v.  Blake, 
which  was  contested  so  many  years,  (1  Harg.  Coll.  Jur.  283)^ 
could  not  have  divided  for  an  instant  the  opinions  of  the  Bench. 
The  only  result  of  abolishing  the  rule  would  be  to  make  the  first  ^-would  result 
taker  tenant  for  life>  with  a  contingent  remainder  to  his  ment'^^"' ' 
heirs  {g),  not  to  his  children.  If  the  limitations  were  of  the  legal 
estate,  the  contingent  remainder  might  bo;  destroyed.  As  the 
remainder  would  have  no  ascertained  objiect  till  the  death  of 
the  ancestor,  the  family  arrangements  which,  when  estates  are 
entailed  according  to  the  usual  course  of  strict  settlementsi 
so  frequently  succeed  the  majority  of  an  eldest  son,  would 
be  impracticable.  We  are  too  apt  to  be  struck  by  the  effect 
of  the  rule  in  giving  the  inheritance  to  the  first  taker,  without 
considering  what  would  be  its  destination  in  the  absence  of  the       "^ 

rule. 

/ 

2.  Observations  on  the  Doctrine  of  General  and  Particular 

Intention, 

The  learning  of  the  rule  in  Shelley's  case  is  intimately  connected  Doctrine  op 
with  the  doctrine  of  "  general  and  particular  intention,^'  which,  jsV^pjr-^ 
ever  since  the  case  of  Doe  d.  Dodson  v.  Grew  (h),  has  occupied  a  T/SyS/^J^" 
large  and  promment  space  in  almost  every  discussion  upon  de- 
vises for  life,  with  remainder  to  children,  issue  or  heirs;  especially 

(j)  Feam.  Cent.  R.  169;  ante,  88,  n.  (/). 
(A)  WUmot,  272;  2  Serjt.  Wilaon,  322. 
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•^eontroTerted;  in  the  Judgments  of  Lord  Kenyan^    In  a  work  published  some 

yean  ago^  the  writer  ventured  to  question  the  doctrine,  or  rather 
its  distinct  eadstence,  contending  that  it  either  meant  whst 
the  mle  in  Shelbys  case  imported,  or  that  it  was  simply  destitute 

—defended.       of  meaning  (i)»    It  found,  however,  an  able  defender  (it)  in  s 

gentleman,  to  whose  labours  we  are  chiefly  indebted  for  some  of 
the  recent  amendments  in  the  law.  But  the  difSculiy  of  reducing 
the  doctrine  into  something  tangible,  seemed  to  be  increased  bj 
associating  it  with  those  cases  in  which  a  constructian  ey  pra  (I) 
has  been  adopted  in  order  to  prevent  the  Mlure  of  a  gift  from 
remoteness-^cases  much  discountenanced,  and  generally  coa- 
sidered  as  forming  a  peculiar  class.  Another  writer,  indeed,  of 
high  authority,  had  lent  his  sanction  to  the  doctrine  in  question, 
by  treating  the  cases  commonly  *^  associated  with  it  as  tatalhi 
diaiinet "  from  those  which  depend  upon  the  rule  in  Shelley's  ease, 
and  by  observing  that  Mr.  Feame  had  "csftfounded  the  csaes 
under  discussion  with  those  which  depend  strictly  on  the  role  in 

Argiiin€titfl  of    SheUejfs  case^'  (m) .  The  substance  of  the  proposition  advanced  hj 

of ^he^dM^rloe.  the  ■upporto's  of  the  doctrine  was,  that ''  all  the  cases  in  wbich 

the  parent  had  been  held  to  take  an  estate  tail,  notwithstanding 
the  heirs  cat  iwue  were  to  take  as  tenants  in  common,  have  been 
expressly  decided  ou  the  ground  of  supporting  the  gmenX  ia- 
temtsony  and  have  nst  been  governed  by  the  rtdein  Shelley's  case. 
It  b  admitted  that  the  rule  will  not  apply  where  the  word  han 


(t)  Inquiry  into  the  effect  of 
Limitations  to  Heirs  of  the  Body  in 
Devises^  (1824),  284.  The  views 
there  taken  have  since  received  ju- 
dicial confirmation, — as  to  titles 
gained  by  the  destruction  of  contin- 
gent remainders,  in  Hosier  v.  Sut- 
hn,  (2  Sim.  &  S.  513;  and  see  2 
Sugd.  V.  &  P.  10th  ed.  181, 187);— as 
to  the  weight  due  t0t7(Xl#M»v.  JFHyhiy 
sad  the  extent  of  its  principle,  in 
l>unk  Y.Fmner,  (2  Russ.  &  M.  557), 
and  Jack  v.  Fethertt^y  (9  Bligh's 
Pari.  Rep.  N.  S.  237);  and  as  to  gene- 


ral and  particular  intention,  in  Doe 
d.Gammy.QaUtni,  (5Bam.&Adol 
621).  The  strictures  on  i)oer.Za»- 
tR^  are  adopted,  almost  in  terms,  in 
Doe  V.  Harv^,  (4  Bam.  &  C.  610), 
and  sanctioned  by  the  House  of  Lords 
in  Jack  v.  Fetherskmy  ante. 

{I)  Tyrrell's  Suggestions,  (not 
published),  334  et  seq. ;  zepfied  % 
Ha5'e8's  Principles,  88. 

(0  Btitl.  Feam.  Ck>nt.  R.  8th 
edit.  204,  n. 

(m)  Sugd.  Glib.  Uses,  41,  n. 
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or  i99ue  is  explained  to  mean  chUdreUy  and  that  when  heirs  tak^ 
as  tenants  in  common  by  purchase^  heirs  must  mean  ddUrei^*' 
To  this  proposition  the  answer  is  obvious  ^^the  moment  we  AiKumenum 
have  ascertained  that  a  limitation  to  heirs  or  issue  designates  ^^  ^' 
children,  the  result  must  be  the  same  as  if  the  rerj  word  child' 
ren  had  been  used^  and  then,  of  course,  the  rule  will  not  apply; 
the  children,  therefore,  will  take  estates  by  purchase  (n),  and 
the  parent  will  not  take  an  estate  tail  at  all  by  force  of  thai 
limitation.     Why,   ^'when  heirs   [are  intended  to]    take  as 
tenants  in  common  by  purchase,  heirs  must  mean  children/*  is 
less  apparent ;  since  land  may  certainly  be  limited  to  A.  for  his 
life,  or  to  A.,  for  the  life  of  B.,  in  trust  for  B.,  with  remainder  to 
such  persons  as  at  the  death  of  A.  shall  answer  the  description  of 
his  heirSy  to  take  as  tenants  in  common.    The  converse  propo- 
sition, however,  is  true,  that  when  children  are  intended  to  take 
as  tenants  in  common,  children  cannot  mean  heirs,  and,  eonse^ 
quently,  that  a  limitation  to  heirs  (or  issue)  meaning  by  con*' 
struction  children,  can  never  give  an  estate  tail  to  the  parent. 
— ^The  attempt  thus  made  to  rescue  this  branch  of  the  law  from 
the  perplexity  occasioned  by  ''general  and  particular  intention,'' 
received  the  powerful  support  of  a  writer  often  quoted  in  the  pre- 
vious part  of  this  work  (o) .  The  doctrine  was  again  examined ;  the 
substance  of  the  argument  against  it  is  comprised  in  the  foUow- 
ing  passage : — ''  The  foregoing  rules  lead  irresistibly  to  the  c<m-  Genend  ehar- 
elusion,  that  the  reasoning  of  Lord  Kenyan  upon  general  inten-  Scncy^of  the  ' 
tion,  in  such  cases  as  Doe  v.  Smith  {p),  and  Doe  v.  Ckpoper  (q)^  doctrine. 
has  no  foundation  in  law.    That  reasoning  may  be  thus  dis- 


(ft)  Denne  v.  PagCy  11  East,  603^ 
n. ;  Hay  v.  Earl  of  Coventry,  3  T, 
R.  83;  Fogter  v.  Earl  ofRofniney,  11 
East,  594;  Doe  v.  Vaughan,  6  Barn. 
&  Aid.  464, 1  Dowl.  &  Ryl.  52,  [in 
these  cases  the  children  took  only 
Itfo  estates;  yet  the  gift  over,  to  take 
effect  on  failure  of  such  issue,  was 
restrained  to  a  failure  of  such  ehild^ 
rem];  ChodriglU  v.  Dunhamy  Dougl. 
264;  Doe  v.  Perryn,  3  T.  R.  484; 


King  v.  Margms  ofSiaford,  7  East^ 
521;  and  see  Staine  v.  MaddocJt,  8 
Vin.  Abr.  448,  3  Bro.  P.  C.  by  TomL 
108;  LethteuUier  y.  Tracty,  Amb. 
204,  220;  Doe  v.  Ounniss,  4  Taunt. 
313. 

(o)  Jannan  on  the  Construeti^n 
of  Devises^  552. 

(p)  7  T.  R.  531. 

(g)  I  East's  R.  22d. 
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posed  of  in  a  few  words.  K  his  Lordship's  version  of  the  dem 
was  correct^  if  it  really  imported  a  gift  to  A.  for  life^  remainder 
to  his  children,  and  in  default  of  issue  of  A.^  over,  then  Mssue' 
was  clearly  referable  to  the  particolar  class  of  issue  before  de- 
signated^ more  especially  in  Doe  v.  Smith,  where  the  children 
would  have  taken  the  inheritaace;  but  admitting  that  time 
might  be  taken  to  mean  issue  indefinitely,  still  this  did  not 
authorize  the  court  to  strike  out  the  gift  to  the  children,  but 
warranted,  at  most,  the  construction  of  particular  estates  in 
the  children,  with  remainder  in  tail  to  the  first  taker,  with 
remainders  over,  so  as  to  give  effect  to  every  part  of  the 
devise.  On  the  other  hand,  if  Lord  Kenyon's  reading  of 
the  devise  was  wrong,  and  the  devise  imported,  (as  in  sound 
legal  construction  it  unquestionably  did),  that  which  it  ex- 
pressed, a  gift  to  A.  for  life,  remainder  to  the  heirs  of  his  body, 
or  his  issue,  (t.  e.  indefinitely),  and  in  default  of  issue  of  A., 
over,  the  effect  was  of  course  determined  by  the  rule  in  SheUeifi 
case,  which  gives  the  inheritance  to  the  ancestor;  and  the  case 
wafl  not  distinguishable,  by  a  shade  of  difference,  from  fifty  others 
in  which  that  rule  had  produced  the  same  result.  TheUke 
observations  will  apply  to  the  arguments  of  WUmot,  C.  J.,  in 
Bjoe  V.  Grew,  and  with  additional  force,  because  the  devise  OTer 
was  in  default  of  such  (r)  issue ; — ^yet  it  was  thought  consistent 
with  sound  construction  to  burthen  the  express  relative  with  a 
'weighty  and  comprehensive  intention,'  a  ^principal,  capital, 
and  most  material  destination,'  which  the  antecedent  was  aa- 
sumed  to  be  incapable  of  sustaining.  The  note  of  his  Lord- 
ship's judgment  concludes  with  these  remarkable  words; — 'if 
estate  tai],  a  chance — if  estate  for  Hfe,  no  chance — ^better  to 
have  a  chance  of  something.'  The  grand  result  therefore  of 
this  theory,  (for  the  doctrine  can  have  no  practical  existence), 
which,  consigning  to  oblivion  the  rules  of  law,  overthrows  by 
force  of  intention  alone,  and  builds  upon  intention  alone,  is  to 
give  the  issue — what  ? — a  chance  of  something.  This  conceit, 
pregnant  with  the  absurdity  of  placing  the  inheritance  in  the 
power  of  the  first  taker  in  fiirtherance  of  the  intention,  intro- 


(r)  See  the  cases  cited  ante,  549,  n.  (n). 
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duced  the  perplexing  distinction  between  cases  governed  by  the  Why  cases, 
rule  in  Shelley's  case,  and  cases  governed  by  general  inten-  verned  by  this 
tion — a  distinction  without  a  difference:  for  the  courts  would  l°^i"!!fii*Jt-^ 
never  have  held  the  devisee /or  life  to  be  tenant  in  tail,  if  the  feraWe  to  the 

•^  •'  '  rule  in  5»«//e/s 

rule  had  not  compelled  them,  either  to  adopt  that  course,  or  to  eate, 
reject  altogether  the  construction  of  an  estate  tail.  They  would 
have  saved  both  the  particular  intent  and  general  intent,  (if  we 
must  use  these  unmeaning  terms),  by  holding  the  first  taker  to 
be  tenant  for  life,  with  remainder  to  the  heirs  of  his  body,  with 
remainder  over.  Lord  Bedesdcde  has  justly  observed  («),  that 
^to  say  that  the  general  intent  shall  overrule  the  particular  is 
not  the  most  accurate  expression  of  the  principle  of  decision, 
but  that  the  rule  is,  that  technical  words  shall  have  their  legal 
effect,  unless,  from  subsequent  inconsistent  words,  it  is  very 
clear  that  the  testator  meant  otherwise^ — adding  that  those 
who  have  to  decide  on  such  cases  ought  not  to  rely  on  petty 
distinctions,  which  only  mislead  parties,  but  look  to  the  words 
used  in  the  wiD  (a). '  ^' 

But  whatever  might  be  the  value  of  such  arguments,  it  can-  The  doctriDe 
not  be  doubted  that  the  increasing  embarrassment  arising  from  Approved- ^^"^ 
the  indiscriminate  resort  to  ^'general  and  particular  intention,^' 
which,  from  meaning  originally  nothing,  had  come  to  mean 
almost  anything  or  every  thing,  contributed  mainly  to  bring 
the  doctrine  into  discredit.  It  has  at  length  been  solemnly  pro- 
nounced vague  and  erroneous  by  the  Court  of  King's  Bench  in 
the  recent  case  of  Doe  d.  GaUini  v.  GalUni  (ii)«  Lord  Denman, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  ammadverts  upon 
the  doctrine  in  these  terms  :■—''  The  doctrine,  that  the  general 
intention  must  overrule  the  particular  intention,  has  been  much, 
and  we  conceive  justly,  objected  to  of  late,  it  being  as  a  general 
proposition  incorrect  and  vague,  and  likely  to  lead  in  its  appli- 
cation to  erroneous  results.  (See  Powell  {x)  on  Devises,  3rd  edit, 
vol.  ii.  c.  27,  p.  652.)     In  its  origin  it  was  merely  descriptive  of 

(#)  Jessan  y.  Wright,  2  Bligh,  1.  the  Exchequer  Chamber,  3  AdoL 

(0  Hayes'sPrincipleB,  ( t829),44 ;  &  EU.  340). 
and  see  25, 106.  (^)  But  note,  the  second  volume, 

(u)  2  Nev.  &  M.  632;  6  Bam.  thus  cited  in  the  judgment,  is  entire- 

&  Adol.  621,  (affirmed  in  error  in  ly  the  work  of  Mr.  Jarman» 
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the  operatum  of  the  rule  in  Shelley's  case;  and  it  has  aiiiee  been 
laid  down  in  others^  where  teclmical  words  of  liinitation  have 
been  lued^  and  other  words^  shewing  the  intention  of  the  testa- 
tor^ that  the  objects  of  his  bounty  should  take  in  a  diSertaoX 
—except 80  far.  Way  from  that  which  the  law  allows^  have  been  rejected;  but  in 
fectTy  uuder "     ^^  latter  cases^  the  more  correct  mode  of  stating  the  rule  of 
stood,  it  importe  construction  is,  that  technical  words,  or  words  of  known  legal 

that  technical       ^  '  ,  '  ^^ 

wordi  must       import^  must  have  their  legal  effect^  even  though  the  testator 
nical  effect        ^ses  inconsistent  words^  unless  those  inconsistent  words  arc  of 

such  a  nature  as  to  make  it  perfectly  clear  that  the  testator  did 

not  mean  to  use  the  technical  words  in  their  proper  sense;  and 

so  it  is  said  by  Lord  Redesdale,  in  Jeeeon  v.  Wright  (y).     Hiis 

doctrine  of  general  and  particular  intent  ought  to  be  carried  no 

further  than  this ;  and  thus  explained,  it  should  be  apptied  to  this 

and  all  other  wills.    Another  undoubted  rule  of  construction  ia^ 

that  every  part  of  that  which  the  testator  meant  by  the  words 

he  has  used^  should  be  carried  into  effect  as  fiur  as  the  law  will 

permit^  but  no  further ;  and  that  no  part  should  be  rejected, 

except  what  the  law  makes  it  necessary  to  reject/' 

« General  and         Such  must  be  the  ultimate  fate  of  all  legal  doctrines  which^ 

tendon"'"'''     ^^^^g  »o  foundation  in  principle^  are  "vague"  in  their  terms, 

▼agueexprea-     and  '^lead  in  their  application  to  erroneous  results;"  for  the 

aion  only; 

impossibility  of  understanding  and  applying  them  induces  at  last 
the  necessity  of  disclaiming  them.  The  truth  is^  that  "  general 
and  particular  intention/'  are  words  without  any  definite  mean- 
ing; that  every  case  supposed  to  depend  upon  the  doctrine  so 
called^  is  easily  explained  by  simple  and  incontrovertible  rulea^  and 
— Tarionsiy  and  that  we  have  merely  gotten  rid  of  an  unintelligible  phrase.  It  is  a 
apiSSwL  **"'^^  remarkable  fact,  that  when  two  eminent  conveyancers,  favour- 
able to  ''  general  and  particular  intention,"  were  asked  for  a 
definition  and  example,  they  stated  and  illustrated  the  doctrine 
in  modes  entirely  at  variance ;  in  fact  they  agreed  in  nothing 
but  in  giving  the  same  designation  to  different  things.  So,  on 
comparing  the  views  of  judges  and  text- writers,  it  will  be  found 
that  they  are  not  consistent,  either  with  themselves  or  with 
each  other,  in  their  exposition  or  application  of  the  supposed 
doctrine. 

Cy)  2  Bligh,  1. 
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For  some  time  the  current  of  decision  ran  strongly  in  fayonr  "  Heirs  of  tbe 
of  reducing  ''heirs  of  the  body''  to  a  mere  designation  of  s,nie^"liir 
''children/'  when  coupled  with  words  of  distribution  or  other  'e°»'; "n|«"«> 

translatecL 

expressions  irreconcilable  with  their  technical  sense;  but  the 
later  cases  have  bowed  to  the  authority  of  Jes9on  v.  Wright; 
and,  returning  to  the  wholesome  doctrine  of  Lord  Redesdale, 
have  required,  not  merely  an  inconsistent,  but  an  explanatory 
context  (z).  A  construction  founded  on  conjecture  is  not  the 
less  vicious  because  the  conjecture  may  be  so  strong  as  to  over- 
power the  words  in  the  mind  of  the  individual  judge;  for,  as 
Lord  Eldon,  in  a  written  judgment  (a)  has  well  observed,  "in- 
dividual belief  ought  not  to  govern;  it  must  be  judicial  per- 


suasion." 


3.  Definition  and  Classification  of  Contingent  Remainders. 

A  contingent  remainder  is  defined  to  be  "a  remainder  limit-  obsenratioDson 
ed  so  as  to  depend  on  an  event  or  condition  which  may  never  definition*and 
happen  or  be  performed,  or  which  may  not  happen  or  beper^  dirtiibutionof 
formed  till  after  the  determination  of  the  preceding  estate  (b);''  mainder^ 
and  contingent  remainders  are  distinguished  into  four  sorts  (c). 
The  cases  classed  under  these  four  divisions  have,  however,  one 
common  point  of  resemblance.     Mr.  Butler  has  remarked,  that 
"  all  contingent  remainders  appear  to  be  so  far  reducible  under 
one  head,  that  they  depend  for  their  vesting  on  the  happening 
of  an  event  which,  by  possibility,  may  not  happen  during  the 
continuance  of  the  preceding  estate,  or  at  the  instant  of  its  de- 
termination (rf)."  Li  other  words,  they  all  depend  upon  an  un- 
certain event.     Of  the  first  sort,  (viz.  "  where  the  remainder  First  clatt: 
depends  entirely  on  the  contingent  determination  of  the  pre- 


(2[)  See  Dmnk  v.  FenneTf  2  Rass.  Beav.  100. 
&  M.  557;  Jack  v.  Fetherston,  9  (a)  2  Russ.  &  M.  700. 

Bligh's  Pari.  Rep.  N.N.  237,  and  the         (h)  Fearn.  Cont.  R.  3. 
cases  there  cited ;  Douglas  v.  Con-         (c)  Id.  5. 
grece^  1  Beav.  59 ;  7  Scott,  284 ;  5         (<f )  Feam,  Cont.  R.  8th  ed,  9,  n« 
Bing.  N.  C.  318 ;  TaU  v.  Clarhs,  1 
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ceding  estate  itself — ^as  if  A.  make  a  feoffment  to  the  use  of  B. 
till  C.  returns  from  Rome^  and  after  such  return  of  C.^  then  to 
remain  oyer  in  fee'^)^  it  may  be  remarked,  that  the  limitatian 
over  is  made  to  depend  upon  the  eyent  of  C.'s  retum  from 
Rome,  and  that  the  particular  estate  happens  to  be  circom- 
scribed  by  the  same  eyent ;  but  this  accidental  coincidence,  as 
it  introduces  no  peculiar  feature  into  the  character  of  the  re- 
mainder, cannot,  it  is  conceiyed,  be  justly  made  the  basis  of  a 
distinct  class  of  contingent  remainders.  The  remainder  does 
not  otherwise  depend  on  the  contingent  determination  of  the 
particular  estate,  than  as  the  eyent  on  which  the  remainder  is 
limited  forms  also  an  ingredient  in  the  limitation  of  the  parti- 
cular estate ;  but  the  circumstance  of  its  entering  into  the  con- 
stitution of  that  estate  is  an  independent  and  indifferent  fact. 
This  class,  therefore,  is  not  substantially  different  from  the  se- 
cond class,  (yiz.  ''where  some  uncertain  eyent,  unconnected 
with,  and  collateral  to  the  determination  of  the  particular  estate, 
is,  by  the  nature  of  the  limitation,  to  precede  the  remainder; 
as,  if  a  lease  be  made  to  A.  for  life,  and  if  B.  die  before  A.,  re- 
mainder to  C.  for  life''),  which  again  appears  to  fall  within  the 
fourth  class,  (yiz.  ''where  a  remainder  is  limited  to  a  person  not 
ascertained,  or  not  in  being,  at  the  time  when  such  limitation  is 
made''),  for,  if  the  remainder  be  to  the  first  son  of  A.,  who  has 
no  son,  an  eyent,  unconnected  with  the  particular  estate, 
namely,  the  birth  of  a  son  of  A.,  is  to  precede  the  yesting  of  the 
remainder,  and  the  only  difference  seems  to  be,  that  the  exist- 
ence of  an  object  of  the  limitation  is  inyolyed  in  the  eyent. 
The  third  class  (viz.  "where  a  remainder  is  limited  to  take 
effect  upon  an  eyent,  which,  though  it  certainly  must  happen 
some  time  or  other,  yet  may  not  happen  till  after  the  determina- 
tion of  the  particular  estate"),  is  illustrated  by  the  case  of  "a 
lease  to  J.  S.  for  life,  and  after  the  death  of  J.  D.,  the  lands  to 
remain  to  another  in  fee;"  and  in  treating  of  the  uncertainty 
which  makes  a  remainder  contingent,  it  is  laid  down  (e),  that 
"  if  there  be  a  lease  for  life  to  A.,  and  after  the  death  of  J.  D., 
remainder  to  B.  in  tail;  in  that  case  the  remainder  to  B.  is  not 


(e)  Feam.  Cont.  R.  8th  ed.  216. 
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capable  of  taking  effect  in  possession  during  the  life  of  J.  D., 
although  the  possession  should  fall  hj  the  determination  of  A/s 
estate ;  but  if  J,  D,  chances  to  die  before  the  determination  of 
the  particular  estate,  then  does  B/s  remainder  by  such  event 
become  capable  of  taking  effect  in  possession  when  it  shall 
happen  to  fall^  and  is  then  in  the  same  state  as  if  it  had  been 
originallj  limited  without  any  riegard  to  the  death  of  J.  D. 
This  very  essential  alteration  in  the  nature  of  B/s  remainder, 
occasioned  by  the  timely  event  of  J.  D/s  death,  is  the  change 
of  a  contingent  into  a  vested  estate"  Here  the  division  founds  —has  no  dii- 
itself  upon  the  certainty  of  an  event,  namely,  the  death  of  J.  D.,  feafure.'"^ 
but  which  event,  taken  simply,  is  not  the  event  whereon  the  re- 
mainder depends,  as,  indeed,  the  passage  last  quoted  very  clearly 
shews.  In  construction  of  law,  the  remainder  depends  upon  an 
uncertain  event,  as  every  contingent  remainder  necessarily  does. 
The  classification  seems,  therefore,  to  be  rather  verbal  than  sub- 
stantial. 

We  may,  perhaps,  define  or  rather  describe  a  contingent  re-  Proposed  defl- 
mainder  to  be  ^'a  legal  limitation,  adapted  to  confer,  on  the  scription,  ofa 
happening  of  an  uncertain  event,  an  estate  of  freehold  or  in-  ^ii^dfr"^  "*" 
heritance,  immediately  on  the  natural  determination  of  a  pre- 
ceding legal  limitation,  contained  in  the  same  instrument,  of  a 
particular  vested  estate  of  fireehold  or  inheritance.^'     1.  It  is  a  —a  UgailvaA* 
legal  limitation,  for  there  cannot  be  a  remainder,  strictly  such,  ' 

of  a  mere  trust.     If  the  fee  be  vested  in  A.,  in  trust  for  B.  for 
life,  and  after  his  decease,  for  the  heirs  of  the  body  of  C,  and 
B.  die,  living  C,  who  afterwards  dies,  leaving  an  heir  of  his 
body,  such  heir  will  take  by  way  of  future  or  springing  trust  (/). 
The  rule  which  requires  that  a  remainder  shall  vest  in  possession 
on  the  determination  of  the  particular  estate,  or  not  at  all,  is  a 
strict  rule  of  tenure^  not  applied  by  analogy  to  equitable  in- 
terests.   2.  It  is  adapted,  (that  is,  having  regard  to  its  actual  —may  be,  in 
condition),  to  confer,  &c. ;  for  it  may  have  been,  in  its  incep-  executory^"' 
tion,  not  a  contingent  remainder,  but  a  springing  use  or  an  ex- 
ecutory devise,  which,  by  the  vesting  of  a  prior  limitation,  be- 
came a  remainder.    3.  It  is  adapted  to  confer  on  the  happening  --necessarily 
of  an  uncertain  event,  &c. ;  for  a  future  limitation,  to  arise  on  a  event  wWcT 

(/)  Ante,  121. 
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may  never  bap-  certain  event^  cannot  be  a  contingent  remaindery  bnt  mnst^if 
'  yalid^  either  be  a  vested  remainder^  or  be  a  springing  use  or  in 

execntory  devise.    A  limitation^  by  way  of  springing  use  or 
executory  devise^  may  await  a  given  event y  without  being  cn^ 
genty  as  in  the  instance  of  a  substantive  limitation  by  wajof  vn 
or  devise  to  B.^  from  and  after  the  death  of  A.^  for  the  dekhof 
A.  is  certain^  and  the  time  of  his  death  is  not  material  vhere 
the  limitation  is  of  that  irregular  species ;  but  a  remamkr  en^ 
not^  without  being  contingent^  await  any  given  events  howeier 
certain  in  itself,  for  the  law  tacitly  annexes  the  conMxmff 
U$  happening  before  the  particular  estate  determines^  and  it  ii  in 
this  point  of  view  that  a  remainder,  limited  to  arise  upon  n 
event  which  must  happen,  involves  a  contingency.    If  land  be 
limited  to  one  for  life,  remainder  to  the  right  heirs  of  J.  S^ 
a  living  person,  the  remainder  is  contingent,  not  became  tk 
event  of  there  being  a  right  hehr  of  J.  8.  is  uncertain,  bat  be- 
cause the  event  of  there  being  a  right  heir  of  J.  S.  during  the  «»• 
tinuance  of  the  particular  estate  is  uncertain ;  for  though  it  were 
certain  that  J.  S.  would  have  a  right  heir,  stiB  the  remainder 
would  be  contingent.     It  is  the  uncertainty  in  point  of  Am 
which  makes  the  contingency ;  and  every  contingent  remainderi 
so  considered,  depends  upon  an  event  which  may  never  happen. 
It  should  seem,  therefore,  that  the  first  branch  of  the  genenOf 
received  definition  of  a  contingent  remainder,  which  deacribei 
it  to  be  "  a  remainder  limited  so  as  to  depend  on  an  event 
which  may  never  happen,'^  comprehends  eveiy  kind  of  con- 
tingent remainder;  and  that  the  superadded  clause,  ''or  whidi 
may  not  happen  till  after  the  determination  of  the  particnhr 
-^confers  a       estate,'^  is  redundant,  at  least.    4.  It  is  adapted,  &c.,  to  confer 
M^di»t?Mffai8hcd  ^^  estate,  &c. ;  for,  in  its  contingent  condition,  it  is  not  an 
from  an  esute.    ggtate,  but  the  mere  indication  of  a  possible  estate.    The  re- 
maining portion  of  the  suggested  definition  is  merely  deacrip- 
tive  of  circimistances  essential  to  constitute  the  limitation  i 
remainder,    A  particular  estate  of  freehold  must  vest  before 
there  can  be  a  contingent  remainder,  but  all  the  limitatioDi 
may,  on  their  creation,  be  future  or  executory  uses. 
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VIL 

Sbtritt  J^etdementt.— §bettUmen(s  bp  tie  (ffourt  of  (Sj^amtrs 

on  (»  aitavlis.— ^rimoBenftun. 

Upon  the  treaty  for  a  marriage  between  a  private  gentleman,  Terma  of  a  mar- 
seised  in  fee  of  considerable  &mily  estates,  which  had  nerer  m^Vwbere  the 
been  the  subject  of  a  strict  settlement,  and  a  lady  possessed  of  ban^lsl  u"" 
a  money  portion,  proposals  were  submitted  by  the  lady's  ad-  l^Dded  propne- 
visers  for  a  settlement  of  the  intended  husband^s  estates,  pro-  lady  bring*  a 
viding  pin-money  and  a  jointure  for  the  lady,  and  entailing  the  ™°°®y  poruon. 
estates  upon  the  issue  male  of  the  marriage ;  the  husband 
receiving  the  portion,  but  securing  its  return  to  the  lady's 
fiunily,  on  a  contingent  event,  by  a  charge  upon  his  estates. 
These  proposals  elicited  from  the  counsel  of  the  intended  hu»* 
band  observations  to  the  following  effect : — "  Where  the  gentle- 
man is  a  landed  proprietor,  and  the  lady  possessed  of  a  money 
portion,  it  is  a  very  usual  arrangement  for  the  gentleman  to 
receive  the  portion,  and  secure  a  provision  for  the  lady  by  way 
of  jointure,  or  of  pin-money  and  jointure,  out  of  his  estate. 
But  on  such  arrangements,  it  is  generally  considered,  unless 
the  portion  be  large,  that  the  lady  purchases  the  provision 
made  for  her  by  the  absolute  relinquishment  of  her  portion. 
Here  the  pin-money  and  jointure  proposed  to  be  secured  much 
exceed  the  value  of  the  lady's  fortune,  and  the  lady's  friends 
ought  not,  therefore,  to  contemplate  the  return,  in  any  event, 
of  her  fortune  to  the  members  of  her  own  family.    The  pro- 
posals extend  to  a  strict  settlement  by  the  gentleman  upon  the 
first  and  other  sons  of  the  marriage;  which  settlement,  how- 
ever,  it  is  now  understood,  is  to  be  limited  to  a  net  rental  of 

£ a  year.     It  will  appear  from  the  preceding  observations, 

that  where  the  relative  circumstances  of  the  parties  are  such  as 
in  the  present  case,  a  strict  settlement  of  the  gentleman's  estate 
does  not  ordinarily  enter  into  the  arrangement,  which  begins 
and  ends  with  his  taking  the  lady's  fortune  and  imposing  an 
equivalent  pecuniary  charge  upon  his  estate.    The  proposals 


558  STRICT  SETTLEMENTS,  &c 

seldom  go  farther,  unless  there  is  hereditary  rank  or  title  to  be 

supported,  or  it  is  in  contemplation  to  found  a  family.  Tk 

former  of  those  circumstances  does  not  exist  in  this  case,  ind 

the  latter  would  require  a  settlement  of  the  bulk  of  the  esUto. 

Coniiderations    The  policy  of  such  Settlements  is  extremely  questioDahk  fi 

of  strict  tetde-    ^^  difficult  to  refer  them,  in  the  absence  of  both  the  motiia 

menti:  already  indicated,  to  any  rational  principle.     The  pr^ent  p* 

sessor  has  the  absolute  dominion ;  his  character  is  known,  liis 
right  unquestionable.  He  is  asked  to  reduce  himself  to  a  neR 
tenant  for  life  in  favour  of  an  unborn  son,  of  whose  dumcter 
nothing  can  be  predicated,  and  who,  if  he  can  be  said  to  )m 
any  right,  cannot  possibly  have  a  preferable  right.  At  noTOf 
distant  period,  the  absolute  dominion  must  be  confided  to  same- 
body,  and  why  should  confidence  be  reposed  in  the  nnbom 
child  rather  than  the  living  parent?  Such  a  settlement  has  do 
tendency  to  protect  or  benefit  the  father,  whose  advantage  loi 
comfort  ought  first  to  be  consulted.  It  does  not  shield  biffl 
from  the  consequences  of  his  own  imprudence.  On  the  ooo- 
trary,  if  his  expenditure  should  in  any  instance  exceed  his  in- 
come, he,  as  a  mere  tenant  for  life,  is  in  danger  of  being  obliged 
to  borrow  upon  annuity ;  a  process  which,  once  begun,  proceeds 
generally,  and,  indeed,  almost  necessarily,  to  the  complete  ei- 
haustion  of  his  life  income.  But  it  may  be  urged  thattb 
settlement  preserves  the  inheritance  for  the  son,  or,  as  the  «a 
may  be  an  idiot  or  a  spendthrift^  for  his  committee  or  crediton. 
He  may  be  tempted  to  raise  money  by  past  obit;  to  le^y  > 
fine  (a),  and,  by  that  means,  acquire  a  base  fee,  in  his  fetbers 
—their  ten-  lifetime.  If  to  these  not  improbable  results,  we  add  all  tie 
tor"b  the  ^Hie  ^^mily  feuds  generated  between  the  tenant  for  life  and  lemsin- 
of  families;        dcr-man,  in  regard  to  the  enjoyment  and  management  hy  the 

former  of  that  estate  which  was  once  his  own,  particularly  w 
reference  to  the  cutting  of  timber,  the  disadvantages  of  thw 
fettering  the  dominion  will  appear  greatly  to  preponderate.  A* 
best,  such  a  settlement  is  a  speculation ;  at  worst,  it  is  tk 
occasion  of  distress,  profligacy,  and  domestic  discord,  esdiiig; 
not  unfirequently,  as  the  Chancery  reports  bear  witness,  in  ^ 

(a)  Sed  vide  ante,  189. 
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stinate  litigation^  ruinous  alike  to  the  peace  and  to  the  property 
of  the  family.  Sometimes  the  father  effects  an  arrangement 
with  the  eldest  son  on  his  coming  of  age ;  the  son  stipulating 
for  an  immediate  provision  in  the  shape  of  an  annuity^  the 
father  for  a  gross  sum  to  satisfy  his  creditors^  or  to  portion  his 
younger  children^  and  for  a  resettlement  of  the  estate.  This 
arrangement^  perhaps^  is  brought  about  by  means^  or  imposes 
terms^  which^  in  the  eye  of  Equity^  render  it  a  fraud  upon  the 
son ;  and  here  we  have  another  source  of  litigation.  If^  how-  —partially  cor- 
ever^  a  strict  settlement  should  be  deemed  expedient^  the  serving  ample 
objections  already  urged  may  be  in  some  degree  obviated  by  ?<*''*"• 
reserving  to  the  settlor  a  power  of  appointing  to  any  of  the 
sons  or  issue  male  of  the  marriage  for  any  estate  or  interest ; 
and  he  should  also  be  invested  with  ample  powers  and  discretion 
in  regard  to  leasing^  as  well  for  husbandry  as  for  mining  pur- 
poses^ and  in  regard  to  timber^  buildings^  alterations/'  &c.  The 
power  of  appointing  to  the  issue  male^  recommended  in  the  pre- 
ceding extract,  maybe  in  the  following  form : — "  To  the  use  of  Power  of  ap. 
''  all,  or  of  any  one  or  more  exclusively,  of  the  sons  or  other  issue  wn^or  other*ia- 
"  male  of  the  said  intended  marriage,  (such  other  issue  to  come  "**  *"**•• 
''  into  being  in  the  lifetime  of  the  said  [kusbafuTl ),  for  such  estate 
''  or  estates,  in  such  shares,  subject  to  such  limitations,  and  in 
'*  such  manner  in  all  respects,  as  the  said  [husband]  ^  by  any 
''  deed  or  deeds,  revocable  or  irrevocable,  to  be  executed  by 
''  him  in  the  presence  of,  and  attested  by  one  or  more  witness 
''  or  witnesses,  or  by  his  last*  will  and  testament,  or  any  testa- 
'*  mentary  writing,  to  be  executed  and  attested  according  to  the 
'^  statute  for  the  amendment  of.  the  laws  with  respect  to  wills, 
shall  appoint ;  and  in  default  of  appointment,  and  subject  to 
any  partial  appointment.  To  the  use,''  &c.  Where  such  a 
power  is  inserted,  and  portions  are  provided  for  younger  child- 
ren, the  clauses  relating  to  the  portions  should  of  course  be  so 
framed  as  to  exclude  an  appointee  under  the  power. 

The  jurisdiction  assumed  by  the  Court  of  Chancery  in  set-  Harsbnesi  of 
tling  the  property  of  a  ward  marrying  without  the  Chancellor's  Se^m^^ly  of 
approbation,  so  as  not  merely  to  sequestrate  the  capital  in  ^^^^  ***  ^**»'*- 
favour  of  the  unborn  children,  but  even  to  deprive  the  owner 
of  the  power  of  giviiig  a  life  interest  to  the  offending  party. 


« 
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5gO  PRIMOGENITURE  AND  ENTAILS. 

Sttgrgestedame-  appears  to  be  arbitrary,  unjust,  and  impolitic.     Surely,  it  is  fit 

that  at  least  a  testamentary  power  of  appointing  a  life  interest 
sbonld  be  conceded.  Why  not,  indeed,  an  absolute  testament- 
ary power  over  the  capital?  On  what  principle  does  the  court 
proceed  in  denying  this  influential  power — in  stripping  the  in- 
jured party  of  every  atom  of  that  dominion  which  might  be, 
and  ought  to  be,  employed  as  the  means  of  purchasing  peace 
or  rewarding  kindness,  while  an  obdurate  settlement  plants 
perpetual  jealousy  and  discord  ?  It  signifies  but  little  that  the 
property  is  secured  to  the  children,  if  it  be  unjustly  taken  firom 
the  parent.  To  give  the  capital,  against  or  without  the  owner's 
consent,  to  his  children,  is  not  to  preserve,  but  to  confiscate  the 
property ;  it  is  not  protection,  but  deprivation. 
Infants,  not  In  a  recent  case(i),  it  was  held,  upon  unanswerable  grounds, 

m(Mt8  of  thek"  ^^^^  ^  female  infant  was  not  bound  by  a  settlement  made  under 
property,  real     the  sanction  of  the  court,  of  personal  property  given  to  her  aepa- 

or  penonal* 

rate  use,  but  that  on  arriving  at  majority  she  might  repudiate 
the  settlement.  And  the  same  authority  denies  validity  in  every 
case  to  the  settlement  on  marriage  of  the  personal  property 
(for  as  to  real  estate  the  point  has  long  been  at  rest)  of  an 
infant,  except  as  against  the  adult  husband  of  a  female  in&nt 
in  respect  of  his  marital  interest. 

Popular  erron        As  wc  have  ventured  to  touch  upon  a  question  of  policy^  and 
concerning  the   ^  somc  CTudc  uotious  are  abroad  on  a  kindred  and  popular 

Jiwra  ot  priniO"  *   *^ 

geniture  and      topic — the  practical  influence  of  the  law  of  primogeniture  and 

entails; 

entails — ^the  reader  will,  perhaps,  excuse  the  introduction  of  the 
following  remarks,  which  were  originally  appended  to  an  occa- 
sional tract,  and  designed  to  give  a  juster  direction  to  puUic 
opinion, 
—their  practi-  "  What  then  is  the  actual  effect  of  these  laws  ?  '  Suppose  a 
cal  operation,     nobleman  were  to  die  absolutely  possessed  of  landed  estates, 

producing  an  annual  income  of  iEl  00,000,  leaving  a  son,  and 
several  younger  children ;  the  law  of  primogeniture  would  cast 
this  immense  fortune  upon  the  son,  in  exclusion  of  the  younger 
branches,  if  the  owner  omitted  to  make  a  different  disposition 

(h)  Simson  v.  Jones,  2  Ru88.  &  M.      6  Sim.  420  ;  Johnson  v.  Johnsom,  1 
965;  and  sec  Davies  v.  Thcmycrcft,      Keen,  648. 
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of  the  property  by  will.    Again,  suppose  the  property  to  be 
entailed  upon  the  nobleman  and  his  male  issue,  the  same  law, 
aided  by  the  law  of  entail,  would  carry  the  estates  entire  to  his 
eldest  or  only  son,  if  he  neglected  to  pursue  a  certain  form  of 
assurance  (c)  prescribed  by  law  for  defeating  the  entail. 
.    '^  Thus,  it  appears,  that  the  operation  of  these  laws  is  sub*  Wills  and  set- 
mitted  to  the  volition  of  the  individuaL    Now  the  fact,  as  every  nionly  taper-* 
practical  man  well  knows,  is,  that  absolute  proprietors  of  large  J^on*by*2[^, 
estates  rarely  permit  them  to  descend  for  want  of  a  testament- 
ary disposition  {d);  and  that  entails  are  commonly  destroyed  as 
often  as  the  tenant  in  tail  is  in  a  condition  to  avail  himself  of 
the  necessary  formalities.     The   nobleman,   as  the  absolute 
owner  of  large  estates,  would  probably  make  a  will  devising 
them  to  his  family;  as  the  tenant  in  tail  of  such  estates,  he 
would  probably  acquire  the  absolute  ownership  by  means  of  a 
disentailing  assurance,  and  then  devise  or  resettle  them.    In 
either  case,  indeed,  the  bulk  of  his  possessions  would  probably 
be  secured  to  the  eldest  or  only  son. 

"  The  common  course  of  settlement  in  great  fiunilies  is  this —  Bywhatprocess 
the  peer,  (or  wealthy  commoner  in  possession),  being  tenant  for  J^e^d  infcmil 
life,  and  the  inheritance  being  entailed  upon  his  eldest  son,  ^^ 
who  is  about  to  marry,  the  father  and  son  take  the  proper  legal 
-steps  for  unsettling  the  estate,  and  obtaining  the  absolute 
dominion  over  it;  they  then  proceed  to  resettle  the  estate, 
making  the  father  tenant  for  life,  as  before,  but  the  son,  who 
was  previously  tenant  in  tail,  is  now  reduced  in  his  turn  to  a 
tenant  for  life,  and  the  maintenance  of  the  flAmily  dignity  is 
secured  for  another  generation  by  settling  the  inheritance  upon 
the  eldest  male  issue  of  the  intended^marriage.    By  this  pro- 
cess, repeated  firom  time  to  time,  the  dignity  of  the  aristocracy 
is  chiefly  sustained;  for  a  perpetual  indestructible  entail  (ex- 
cept by  act  of  Parliament)  is  unknown  to  the  laws  of  England. 

"  The  eldest  or  only  son  of  the  marriage,  succeeds,  not  as  The  eldest  ton 
fieir — ^not,  therefore,  by  the  law  of  primogeniture— but  as  a  hmL/acHuu 
person  specially  designated,  as  a  grantee  or  donee  of  the  estate. 
It  is  true  that  the  law  of  entail,  or  rather  the  law  which  regu- 

(c)  Vide  ante,  154.  (d)  Vide  ante,  341. 
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lates  the  mode  of  defeating  entails  ia  piodnctiYe  of  tliis  oqb- 
sequence — ^the  son^  though  of  age^  cannot,  in  the  lifetime  ofUi 
father,  the  tenant  in  possession,  without  the  fiEkthez^s  concar- 
rence,  unsettle  the  estate.  Even  this  position,  however,  nmt 
be  received  with  some  qualification,  for  the  son  may,  by  meni 
of  a  certain  form  of  assurance,  alien  the  estate,  as  against  hio- 
self  and  his  own  issue,  even  in  the  lifetime,  and  contraiy  totk 
wishes,  of  the  tenant  in  possession  {e). 

''  Attending  to  these  facts,  can  it  be  maintained,  that  if  p 
tible  descents  prevailed,  if  the  law  of  primogeniture  did  not 
obtain,  there  would  (to  speak  the  language  of  the  dedaiiDOi 
against  primogeniture)  be  no  lordly  mansions  insolting  ^ 
peasant's  hut,  no  ancient  stems  rooted  into  their  patrimoul 
acres,  no  proud  prescriptive  dignitaries  of  the  soil?  Look  it 
Kent,  where  lands  descend  to  all  the  sons  equally,  hywhti^ 
called  the  custom  of  gavelkind.  Is  that  county  parceDed  (^ 
among  village  'squires,  and  petty  yeomen  ?  The  aboHtkm  » 
entails  would  certainly  tend  in  some  degree  to  break  iq>  ^ 
family  possessions,  but  it  would  fail  to  accomplish  the  downnll 
of  aristocratical  influence,  which  has  a  deeper  and  fimer  sap- 
port  in  privileges  enjoyed  by  the  community  at  large, 

''  The  aggrandisement  of  the  heads  of  families  ia  a  oob^ 
quence  of  that  uncontrolled  right  which  every  Englishman  p* 
sesses,  of  disposing  of  his  property  by  gift,  contract  or  ie^ 
according  to  his  own  views,  provided  he  keeps  within  theliB»' 
fixed  by  the  rule  against  perpetuities,  forbidding  sabstittttw* 
calculated  to  take  the  property  out  of  commerce  for  a  p^ 
exceeding  the  life  or  lives  of  a  person  or  persons  in  existaH*> 
and  twenty-one  years  (/).  So  long  as  this  right  exists  ram- 
paired,  the  desire  natural  to  man  of  amassing  wealth,  vA  ^ 
perpetuating  his  own  importance  in  that  of  his  posteritf/  ^ 
necessarily  lead  to  the  accumulation  of  property  in  the  hao0 
of  individuals — ^to  the  maintenance  of  an  aristocracy  of  opoW 
proprietors,  who  may  exercise  the  influence  derived  firom  ^ 
great  possessions  injuriously  to  the  general  welfare;  for  ▼cm* 
is  power,  and  power  necessarily  supposes  the  possibility^ 
abuse. 

(e)  Vide  ante,  168, 189.  (/)  Vide  ante,  125, 403. 
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'"The  true  questions^  therefore^  to  be  put  and  considered  Whether  the^ 
appear  to  be  these — are  the  people  of  England^  who  have  strug-  ihlu  contiiin© 
gled  long  and  hard  to  obtain  the  complete  power  of  alienation  ^  n*oJ°i*°^J^ 
and  testamentary  disposition^  now  prepared  to  resign  it  wholly  true  qaeation. 
or  partially?    Would  a  law  abridging  that  power  be  received 
as  a  boon,  or  be  evaded,  and  in  fact  repealed,  as  other  unpalat- 
^^         able  laws  of  property  have  been  in  times  past,  by  the  opposite 
habits  and  inclinations  of  the  people?    Would  industry  be 
32         stimulated,  or  be  checked,  by  laws  controlling  the  right  of  dis- 
0         position,  seeing  that  wealth  is  coveted  chiefly  as  it  confers 
u^         power  on  its  possessor,  and  that  it  can  confer  power  only  in 
0         proportion  to  the  ampUtude  of  his  dominion  over  it?     Uses 
were  hailed  as  bringing  vrith  them  the  power  of  testamentary 
disposition  over  land, — a  power  denied  by  the  great  feudal 
lords ;  but  which  the  legislature  and  judicature,  yielding  to  the 
strong  desire  of  mankind  for  that  posthumous  dominion,  finally 
established  (^).    Does  the  nation,  satiated  with  liberty,  sigh  for 
shackles  again — for  a  perpetuity  of  distributive  succession,  and 
for  agrarian  and  sumptuary  laws  ?     Some  observations  appli-  Sentiments  of 
cable  to  this  subject  occur  in  the  First  Report  of  the  Real  Pro-  ^y  com5a» 
perty  Commissioners.    They  are  dictated  by  sound  wisdom  and  "«*«"• 
enlightened  pohcy: — 'The  owner  of  the  soil  is,  we  think, 
invested  with  exactly  the  dominion  and  power  of  disposition 
over  it  required  for  the  public  good,  and  landed  property  in 
England  is  admirably  made  to  answer  all  the  purposes  to  which 
it  is  applicable.    A  testamentary  power  is  given,  which  stimu- 
lates industry,  and  encourages  accumulation,  and  while  capri- 
cious limitations  [i,  e.  perpetual  entails,  &c.]   are  restrained, 
property  is  allowed  to  be  moulded  according  to  the  circum- 
stances and  wants  of  every  family.' '' 

(ff)  Vide  ante,  36,  81, 34L 
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vni. 

$bbasi  Yeats*  tiKde. 

Opinion  of  Mr.  Brodie  on  the  Effect  of  the  new  Statute  oj 
tation,  (3^4  Will.  4,  c.  27),  faith  Brference,  chiefly,  to  ik 
Btde  requiring  a  Sixty  Yeart^  Title. 

A  GOOD  title^  by  means  of  an  adverse  possession  of  ttrenty 

years,  cannot  be  acquired  so  long  as  real  actions  can  be  brought 

By  tbe  37th  section,  these  actions  may  be  brought  at  any  time 

before  the  1st  of  June,  1835. 

Corpontioni,         As,  by  the  1st  section,  the  word  person  is  made  to  extend  to 

rittudor^clSI"    a  body  politic,  corporate,  or  collegiate,  corporations  of  allde- 

motynary,         scriptions  (exccpt  such  as  are  spiritual  or  eleemosynaiy  (a),  for 

■MUTCu  by 

twenty  years'     which  a  special  provision  is  made  by  the  29th  section,  and  ex- 
a  jCTse  poaaei-  ^^^  ^^  Crown)  will,  by  the  2nd  section,  when  it  comes  into 

fall  operation,  be  barred  by  twenty  years'  adverse  possession, 
—but  not  the     The  Crown  must  have  been  specially  named  to  have  been 

Crown*  <■  '. 

barred. 
Twenty  yean'        When  there  are  no  disabilities,  then  under  the  2nd,  2l8t,  and 
■ion^Tbarto**'  22nd  sections,  an  adverse  possession  of  twenty  years,  and  when 
S?**'  ^°d  •'^*'   there  are  disabilities,  then  an  adverse  possession  for  the  periods 
tail,  and  etutea  fixed  in  the  16th,  17th,  and  18th  sections,  will  bar  either  an 
utes  taiU     '     estate  for  life,  or  an  estate  in  fee,  or  an  estate  tail,  and  all  es- 
tates to  take  effect  after  or  in  defeasance  of  an  estate  tail;  and 
by  the  23rd  section,  a  possession  for  twenty  years  by  a  person 
entitled  under  an  assurance  by  a  tenant  in  tail,  which  shall  not 
bar  the  estates  to  take  effect  after  or  in  defeasance  of  the  estate 
tail,  will  have  the  effect  of  barring  the  same  (&)• 
Bat  poiseaiios       But  possession  adverse  to  a  tenant  for  life  will  not  run  on 

(a)  By  8. 1,  ^  person ''  is  extend-  eleemosynary     corpomiions    9f^ 
ed  to  ''a  body  politic,  corporate,  or  Corporations  are  not  otherwise  no- 
collegiate,"  icithoui  exception;  by  s.  ticed. 
29,  a  particular  limitation  is  pro-         (6)  Sed  vide  ante,  261, 
vided  with  respect  to  spiritual  and 
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against  a  remamderman  or  reversioner;  so  that  althongli  a  ad?enetoa]ife 
tenant  for  life  may  be  barred  by  an  adverse  possession  of  twenty  ^n  against 
years^  it  would,  exc^t  in  the  case  specified  in  the  20th  section^  ^^nder  ot"»- 
require  another  period  of  adverse  possession,  commencing  from  Tenioni 
the  death  of  the  tenant  for  life,  to  bar  a  remainderman  or  re- 
versioner. 
.    It  follows,  from  what  I  have  above  stated,  that  no  purchaser  — tberefore 

possession  for 

can  be  satisfied  with  a  vendor's  title  depending  solely  on  an  nn-  twenty  yean 
disturbed  possession  of  twenty  years;  as  the  person  to  whom  gt^te^a  ^"' 
such  possession  may  have  been  adverse  may  be  only  a  tenant  ™?^®i*^^®  ^' 
for  life  (c),  or  may  have  been,  at  the  time  when  the  adverse 
possession  commenced,  under  some  of  the  disabilities  noticed 
in  the  16th  section.     In  all  cases,  therefore,  a  vendor,  in  undis- 
turbed possession  for  twenty  years,  must,  by  the  production  of 
the  previous  title,  shew,  either  that  he  lawfully  obtained  such 
possession,  and  that  he  has  the  estate  and  interest  which  he 
professes  to  sell,  or  that  his  possession,  being  adverse,  the 
estates  and  interests  of  the  parties  rightfully  entitled  have  been 
barred  by  such  adverse  possession. 

It  is  a  mistake,  therefore,  and  at  present,  a  very  prevalent  AVstractsmiut 
one  amongst  professional  gentlemen  who  have  not  duly  con-  as  long  a  period 
sidered  the  subject,  to  suppose  that,  in  consequence  of  the  new  "d^mtem!* 
Statute  of  Limitations,  a  purchaser  will  not  be  warranted  in 


(c)  Or  to  a  tenant  for  years. 
Ha^foard  v.  Jfaj^— Replevin — This 
cauae  was  tried  at  Guildford,  in  1826, 
before  Qrahamy  B.,  when  a  verdict 
was  foond  for  the  plaintiff.  The 
fects  were  these: — In  1776  Palmer 
and  Russell  conveyed  two  houses  in 
Peckham  to  Billiter  in  fee.  The 
houses  were  subsequently  conveyed 
to  Thomas  May,  who  devised  them 
to  the  defendant  G«oTge  May,  who 
let  one  of  them  to  Hayward  the 
plaintiff  in  replevin,  as  tenant  from 
year  to  year.  In  1825,  one  Law  gave 
notice  to  Hayward  to  pay  her  rent  to 
him,  which  she  did.  May  after- 
wards distrained  on  Hayward  for 


the  rent,  as  due  to  him,  and  Law, 
in  Hayward's  name,  replevied,  and, 
on  the  trial,  proved  that  the  house 
was  part  of  premises  comprised  in  a 
lease  granted  in  1764  by  Akerman 
to  Condon  for  61  years,  at  the  rent 
of  £30  a  year,  and  that  the  rent  had 
been  paid  under  the  lease  during  the 
term,  and  that  Condon  in  1765,  in 
consideration  of  a  sum  in  gross,  sold 
to  Palmer  and  Russell,  at  a  pepper- 
corn rent,  for  the  residue  of  the 
term  the  two  houses  subsequently 
sold  by  them  to  Billiter.  The  de- 
fendant's counsel  gave  up  the  case 
as  too  clear  for  argument. 


ggg  SIXTY  YEARS'  TITLE 

reqtdring  the  abstract  of  title  to  go  so  far  back  as  under  the 
old  system.  I  have  known  an  instance  of  a  person  being 
tenauffor  life  for  more  than  eighty  years.  SuTa  peZ 
might  have  been  dispossessed  at  the  time  when  his  right  first 
accrued.  An  adverse  possession  to  him  during  the  whole  period 
of  his  life^  would  not  have  made  a  good  title  against  the  re- 
mainderman or  reversioner  under  the  old  law,  nor  will  it  do  so 
under  the  new  law. 
The  measure  It  is  a  common  notion  that  the  present  length  of  abstracts  is 

for  the^deduc-  vith  reference  to  the  limitation  of  sixty  years.  This  is  quite 
was  rtfe^limita-  *  niistake.  It  IB  with  reference  to  the  duration  of  human  life; 
tion,  nottoa  and  SO  long  as  the  law  will  not  allow  a  remainderman,  ex- 
bat  to  the  life  pcctant  On  an  estate  for  life,  to  be  barred  by  a  possession  ad- 
of  man.  verse  to  the  tenant  for  life,  a  purchaser  will  be  entitled  to  re- 

quire a  title  to  be  shewn  for  the  same  period  as  heretofore 
under  the  old  law. 
Titles  to  ad-  Advowsons  are  specially  provided  for  by  the  30th,  31st,  32nd, 

belieduced  for    ^^^  ^tA.  sections ;  and  the  length  of  abstracts  as  to  them  must 


be  with  reference  to  the  period  of  one  hundred  years,  fixed  by 


one  handred 

the  last  of  those  sections.  The  provisions  in  these  sections  are 
very  salutary,  as,  according  to  the  old  law,  no  person  purchasing 
an  advowson  could  ever  be  pronounced  safe,  since  the  old  sta- 
tutes of  limitation  did  not  apply  to  advowsons. 

(Signed)  P.  B.  Bbodie. 


2.  Opinions  as  to  a  Vendor^s  Liability  to  abstract  Deeds  more 

than  Sixty  Years  old. 

Abstract,  shew-  It  is  clear  that  if  the  vendors  had  no  documentary  evidence 

fof  sut*"cm*  ^^  *^^^®  "^  ^^^^  possession  prior  to  the  settlement  of  1771,  the 

Buffident,  purchaser  would  be  compellable  to  accept  a  title  commencing 

Tendor  has  with  the  Settlement,  notwithstanding  the  reference  to  the  will 

earlier  deeds}  ^f  j  q  ^  ^^  ^^  ^j^^  purchase  by  H.  C.     But,  it  is  equally  clear, 

that  the  purchaser,  unless  precluded  by  the  express  terms  of  the 
contract,  is  entitled  to  the  production  and  inspection,  at  least, 
of  aU  the  documentary  evidence  in  the  vendor's  possession,  and 


AS  BETWEEN  VENDOR  AND  PURCHASER,  5g«J 

the  only  question  is^  whether  he  is  entitled  to  an  abstract  at  the 
yendor's  expense  of  muniments  more  than  sixty  years  old^  where^ 
without  resorting  to  those  documents^  a  good  title  for  sixty 
years  is  apparently  deduced.  That  point  was  lately  discussed^ 
but  not  decided^  in  the  Master's  ofGice.  My  impression  is^  that 
where^  upon  the  face  of  the  abstract  delivered^  a  good  title  is 
shewn^  as  in  this  case^  for  sixty  years^  and  where  consequently, 
but  for  the  accident  of  the  vendor's  haying  earlier  eyidence  in 
his  possession,  the  purchaser  would  be  bound  to  rely  on  the 
title  so  deduced,  the  expense  of  abstracting  the  prior  documents, 
if  an  abstract  be  required,  must  fall  upon  the  purchaser ;  other- 
wise  the  period  prescribed  as  that  for  which  a  title  must  be 
deduced  would  be  liable  to  be  indefinitely  extended.  The 
sound  rule  would  seem  to  be,  that  the  onus  lies  upon  the  vendor 
of  preying  the  title  for  sixty  years,  and  that  the  onus  lies  upon 
the  purchaser  of  disproying  the  title  beyond  that  period ;  the 
yendor,  however,  not  withholding  any  means  of  information* 
I  would,  therefore,  adyise  that  the  vendor's  should  offer  to  the  — *i»t  th«  pw- 
purchaser's  solicitor  the  inspection  of  the  old  muniments,  but  right  to  inspect 
decline  to  incur  any  expense  in  abstracting  them  or  otherwise,  d^X^" 
on  the  ground  that  a  sixty  years'  title  is  shewn  by  the  abstract, 
and  that  the  presumption  is  in  £ftyour  of  the  yalidity  of  such  a 
title.  There  can  be  no  doubt  that  even  if  the  settlement  had 
recited  or  distinctly  referred  to  prior  deeds  or  wills  not  in  the 
vendor's  possession,  the  purchaser  could  not  haye  required  the 
vendor  to  abstract  them  or  to  procure  a  coyenant  for  their  pro- 
duction. I  do  not  assent  to  the  doctrine  (c),  that,  if  an  ab- 
stract begin  with  a  conyeyance  by  a  person  described  as  /ieir, 
the  vendor  is  bound  to  adduce  evidence  of  the  intestacy  of  the 
ancestor.  That  doctrine  would  almost  neutralize  the  rule  which 
declares  a  sixty  years'  title  to  be  sufGicient,  for  it  very  rarely 
happens  that  the  deed,  which  would  otherwise  form  a  good 
root  of  title,  is  destitute  of  all  retrospective  allusions. 

June  29th,  1836.  W.  H. 

(c)  1  Sugd.  y.  &  p.  9th  ed.  ddO.     ,57  133.  Ante,  293.  See  Law  Mag., 
But  see  2  Sugd.  Y.  &  P.  10th  ed.     Nos.  39-^1. 
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I  do  not  concur  in  the  general  principle  stated  in  Mr.  Hayes's 
opinion^  and  still  less  as  to  its  application  to  the  present  case ; 
probably^  Mr.  Hayes  was  not  acquainted  with  the  fiicts  of  thia 
case^  namely^  that  the  estate  in  question  was  part  of  those  of 
which  a  partition  was  made  in  1766;  that  such  partition  is 
acknowledged  to  have  been  defective;  and  that  it  has  been 
found  necessary  to  take  conveyances  since  1771  (when  the 
abstract  in  question  commences)  from  parties  whose  estates 
were  not  barred  by  the  assurances  made  upon  the  partition,  in 
1776. 
Rale  as  to  a  I  know  of  uo  rule  that  a  purchaser  cannot  require  a  title  to 

titl7^owtobe   ^®  shewn  for  more  than  sixty  years.    The  rule,  I  conceive,  is, 

that,  if  a  vendor  shews  a  good  title  for  sixty  years,  the  pur< 
chaser  cannot  object  simply  that  the  title  is  not  long  enough. 
I  never  knew  the  rule  carried  further  in  practice.  A  pur- 
chaser, where  a  title  for  sixty  years  is  o£Fered  to  him,  has  no 
right,  perhaps,  to  inquire  whether  the  vendor  has  earlier  deeds 
in  his  possession ;  but  if  any  instrument  abstracted  contains  a 
reference  to  a  prior  deed  or  will  affecting  the  estate,  I  conceive 
that  the  purchaser  has  a  right  to  consider  such  deed  or  will 
part  of  the  existing  title,  and  to  require  an  abstract  of  it,  if 
in  the  possession  of  the  vendor  {d),  and  also  (if  required  by  the 
circumstances)  to  call  upon  the  vendor  to  produce  and  abstract 
the  intermediate  title  if  in  his  possession. 

I  have  always  considered  the  rule  to  be,  that  (within  reason- 
able limits)  a  reference  to  a  former  deed  or  wiU  has  the  effect 
of  making  the  title  commence,  in  fact,  with  such  deed  or  will; 
if  this  were  otherwise,  and  a  vendor  could  arbitrarily  take  up 
his  title  with  a  deed  of  sixty  years  old,  the  expense  of 


Effect  of  reft^r- 
encet  to  earlier 
documents. 


(d)  The  Bound  rule  appears  to  be 
thift-^thaty  a  sixty  years'  title  being 
shewUy  if  a  deed  or  other  document^ 
not  in  the  vendor's  possession,  be  so 
recited  or  noticed  as  to  cast  a  reason- 
able doubt  upon  the  otherwise  appa- 
rent title,  the  purchaser  is  not  bound 
to  accept  the  title  till  the  douht  is  re- 
moved by  the  production  of  the  in- 


strument or  by  other  means ;  but  that, 
if  the  recital  or  notice  be  not  of  that 
character,  it  imposes  no  liability 
upon  the  vendor.  See  Prosser  v. 
TTattSy  6  Madd.  59.  [See  also  2 
Sugd.  V.  &  P.  10th  ed.  97,  which 
sanctions  the  rule  as  it  was  here 
stated.] 
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a  great  part  of  the  title  of  the  vendor  would^  in  a  large  propor- 
tion of  cases^  fall  npon  the  pnrchaser.    In  every  case  where  Iniecuritjofa 

_  title  not  carried 

the  circumstances  enable  a  purchaser  to  call  for  a  title  earlier  beyond  rixty 
than  sixty  years^  he,  of  course,  would  be  adidsed  to  do  so;  for  ^**"' 
there  can  be  no  doubt  that  there  is  real  insecurity  in  a  title  not 
older  than  sixty  years,  a  time  not  sufficient  to  cover  the  dura- 
tion of  one  life  (e),  and  therefore  affording  very  inadequate  pro- 
tection under  the  existing  Statute  of  Limitations,  or  any  other 
provision  for  qideting  possession  that  could  have  been  deidsed. 

Whatever  may  be  the  general  rule,  I  apprehend  that  in  this 
case  the  vendors  must  admit,  that  a  well-known  defect  did  exist 
in  the  early  title;  and  I  think  it  dear  that  they  are  bound  at 
their  own  expense  to  satisfy  the  purchaser  that  this  defect  has 
been  remedied. 

July  19/A,  1836. 


The  only  point  before  me  when  I  gave  my  former  opinion, 
was,  whether  the  vendor  was  bound  to  abstract  the  deeds  in  his 
possession  prior  to  1771,  and  upon  that  point  I  stated  what  was 
my  impression. 

That  opinion  was  given  upon  a  very  short  statement  of  the 
nature  of  the  title.  If  I  had  seen  the  abstract,  I  might  have 
formed  a  different  opinion,  not  as  to  the  general  principle,  but 
as  to  its  application  to  the  particular  case.  Assuming  the  cor- 
rectness of  the  statement  now  made,  that  the  partition  of  1776 
is  acknowledged  to  have  been  defective,  and  that  it:  has  been 
found  necessary  to  take  conveyances  since  1771,  when  the  ab- 
stract commences,  firom  parties  whose  estates  were  not  pre- 
viously barred,  I  think  that  the  abstract  must  be  carried  further 
back,  in  order  to  shew  that  the  parties  who  made  these  subse- 
quent conveyances  were  competent  to  complete  the  title  to  the 
fee;  for,  so  £ar  as  it  was  left  incomplete  by  the  prior  abstracted 
deeds,  the  abstracted  evidence  of  title  commences  with  such 
conveyances,  which  are  not,  it  is  presumed,  sixty  years  old. 

As  my  former  opinion  has  been  supposed  to  impugn  the 

« 

{e)  Ante,  290,  n.  {z)\  865. 


570  SIXTY  YEARS'  TITLE 

established  rule  in  regard  to  the  deduction  of  titles,  it  mH  be 

proper  to  enter  into  some  explanation. 

inwhatcMes         There  is  certainly  no  rule  that  a  purchaser  cannot  require 

be^arried  be-    ^^  evidence  of  title  to  be  shewn  for  more  than  sixty  years. 

yond  sixty         There  are  many  cases  in  which  he  may,  and  many  in  which,  if 

he  wishes  to  be  safe,  he  must  require  it  to  go  beyond  sixty  years. 
Thus,  if  the  abstract  begins  with  a  deed  dated  sixty  years  ago, 
purporting  to  be  a  conveyance  from  A.  to  B.  in  fee,  but  after- 
wards states  a  deed  dated  in  1800,  which  shews  that  A.  was 
tenant  for  life  under  a  settlement*  dated  more  than  sixty  years 
ago,  with  remainder  to  B.  in  tail;  by  which  latter  deed  B. 
conveys,  A.  being  dead,  to  a  tenant  for  suffering  a  recovery, 
and  on  this  deed  and  the  recovery  the  title  to  the  fee  really 
rests; — ^here,  of  course,  the  settlement  forms  part  of  the  evi* 
dence  of  title.  So,  if  the  first  abstracted  deed  had  shewn  npon 
---what  a  raffi-  the  fBce  of  it  that  A.  was  merely  tenant  for  life.  There  must 
title (  be  a  good  root  of  title;  that  is  always  implied  when  we  speak 

of  a  title  for  sixty  years.    The  point  to  be  considered  in  coin- 
mendng  the  abstract  is,  not  the  quantity  of  interest  which  the 
first  abstracted  deed  purports  to  convey,  but  rather  the  prim& 
facie  evidence  which  it  affords  of  the  then  condition  of  the  title 
to  the  fee(/).  Thus,  a  mortgage  for  years,  or  even  a  husbandry 
lease,  furnishing  the  presumption,  not  rebutted  by  the  subse- 
quent title,  that  the  mortgagor  or  lessor  was  owner  in  fee,  will 
do;  while  a  conveyance  assuming  to  pass  the  fee,  but  appealing, 
from  internal  or  other  evidence,  to  be  the  conveyance  of  a  mere 
tenant  for  life,  wiU  not  do. 
^what  refer-         That  a  vendor  cannot  arbitrarily  take  up  his  title  with  a  deed 
document*  im-   «ixty  years  old,  will  appear  from  what  has  been  said.    Whether 
^  ^*i**^""    a  reference  to  a  former  deed  or  will  has  or  has  not  the  effect  of 

•ity  of  pro- 

dttcing  them,  making  the  title  commence  in  fact  with  such  deed  or  will,  de- 
pends, not  on  what  may  be  thought  reasondble  limits,  but  upoa 
the  application  of  fixed  principles  to  the  particular  drcum* 
stances  of  each  case.  When  the  rule  is  once  understood  to  be 
that  a  title  for  sixty  years  does  not  mean  merely  that  the  parch* 

(/)  As  to  title  by  possession  without  documents,  see  Hobson  v.  Beii^ 
3  Jurist,  190. 
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ment  must  cover  a  period  of  sixty  years — that  a  series  of  trans- 
actions of  some  kind  for  sixty  years^  relating  to  the  estate^ 
mnst  be  set  out — but  that  the  abstract  must  shew  such  deal- 
ings or  facts^  commencing  sixty  years  ago,  and  continued  down 
to  the  present  time^  as  lead  morally  to  the  conclusion  that  the 
fee  ia  now  in  the  yendor  or  in  his  power^  there  can  be  no  ques- 
tion about  the  principle^  though  there  may  often  be  considera- 
ble difficulty  in  regard  to  its  application.  If  the  reference  dis- 
closes something  beyond  sixty  years^  which  negatives  or  materi- 
ally weakens  that  conclusion^  or  relates  to  something  within 
sirty  years  which  forms  part  of  the  premises  from  which  that 
conclusion  is  to  be  drawn^  theii  the  matter  referred  to  is  neces- 
sary to  complete  the  evidence  required  by  the  rule ;  and^  being 
necessary  for  that  purpose,  it  makes  no  difference  whether  it  is 
in  the  vendor^s  possession  or  not. 

The  vendor  having  shewn  an  apparently  clear  title  for  sixty  The  vendor 
years,  must  yet  produce,  when  called  upon,  all  the  muniments  2rth/e?idenoe 
in  hiB  possession;  indeed,  he  cannot  withhold  any  evidence  re-  i^-Jn^^"  ^^*^ 
lating  to  the  title,  especially  if  he  seeks  relief  in  a  court  of 
eqidty,  where  he  must  do  equity  by  making,  if  required,  a  full 
disclosure  upon  oath.    Even  if  he  has  an  opinion  in  his  pocket 
against  the  title,  he  must  produce  it.    I  am  not,  therefore,  pre- 
pared to  admit  that  where  an  apparently  dear  title  for  sixty 
years  is  deduced  by  the  abstract,  the  purchaser  has  no  right  to 
inquire  whether  the  vendor  has  any  earlier  deeds  in  his  posses- 
sion.   He  has,  I  think,  clearly  this  right ;  if  such  deeds  exist,  he 
may  enforce  their  production,  and  the  vendor  or  his  solicitor 
denies  their  existence  at  his  peril.  As  to  deeds  beyond  the  sixty  —how  far  liable 
years,  not  in  the  vendor's  possession,  but  for  the  production  of  dence  not  in  his 
which  he  holds  a  covenant,  it  is  apprehended  that  where  the  ^^^amei^o' 
vendor  has  shewn  an  apparently  clear  title  for  sixty  years,  the  ^  produced, 
production  of  those  deeds  (which,  again,  may  disclose  other  co- 
venants to  produce,  and  so  on  ad  infinitum)  cannot  be  required. 
If  from  the  recent  date  of  the  covenant,  or  from  any  other  cir- 
cumstance, it  can  be  inferred  that  the  old  deeds  are  essential  to 
the  modern  title,  then  the  purchaser  may  call  for  them  on  the 
ground  that  an  apparently  clear  title  for  sixty  years  is  not 
shewn.    As  a  general  principle,  the  vendor  must  produce  the 
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ancient  deed^  whether  referred  to  or  not,  if  in  his  possession; 
but  he  cannot  be  required  to  produce  it,  although  referred 
to,  if  not  in  his  possession,  unless  from  the  particular  drcum- 
stances  of  the  title  its  production  be  material,  and  then  it  must 
be  produced  whether  in  his  possession  or  not. 

The  circumstances  which  enable  a  purchaser  to  call  for  a  title 
beyond  sixty  years  are  such  as  either  negative  or  do  not  war- 
rant the  inference,  from  the  transactions  within  that  period,  of 
a  good  title  to  the  fee ;  and,  of  course,  the  purchaser's  advisers 
cannot  in  any  such  case  dispense  with  the  prior  title.  That 
there  is  more  or  less  of  insecurity  in  a  title  short  of  sixty  years, 
notwithstanding  the  late  Statute  of  Limitations,  and  that  no 
limitation  sufficiently  strict  to  shorten  materially  the  period  for 
the  deduction  of  titles  could  have  been  adopted,  are  positions 
which  I  endeavoured  to  maintain  on  the  first  passing  of  the 
act  (9),  and  I  am  happy  to  find  that  an  opinion,  which  had  then 
powerful  opponents,  has  now  so  weighty  a  sanction. 

But  the  present  question  relates,  not  to  the  liability  to  pro- 
duce the  deeds,  but  to  the  liability  to  abstract  them.  Upon 
this  point  the  practice  varies.  There  are  not  wanting  convey- 
ancers of  reputation  who  consider  that  a  vendor  is  not  bound 
to  carry  the  abstract  beyond  sixty  years,  where  it  shews  upon 
the  face  of  it  a  good  title  for  that  period,  though  it  may  refer 
(but  in  terms  which  do  not  militate  against  the  presumption  of 
a  good  title)  to  prior  instruments,  and  those  instruments  may 
be  in  the  possession  of  the  vendor;  much  less,  where  those  in- 
struments are  not  in  his  possession,— though  the  risk  is  slighter 
where  old  deeds!  are  in  the  hands  of  the  vendor  and  will  be  de- 
livered over  to  the  purchaser,  than  where  they  are  in  the  hands 
of  a  third  person,  and  may,  if  they  disclose  any  defect,  be  used 
adversely.  My  impression  still  is,  that,  where  a  vendor  could 
not  be  required  to  procure  the  production  of  the  deeds,  or  give 
any  evidence  of  their  contents,  if  they  were  not  in  his  posses- 
sion, the  accident  of  his  having  them  in  his  possession  does 
not  impose  upon  him  the  expense  of  abstracting  them;  other* 
wise,  the  practical  value  of  the  rule  as  to  a  sixty  years'  title 


(^)  Ante,  280. 
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must  be  greatly  lessened.  The  object  of  an  abstract  is  to  faci- 
litate the  investigation  of  the  title ;  but  when  a  prim&  fade  title 
for  sixty  years  bias  been  shewn^  the  pnrchaser  ia  not  entitled  to 
carry  the  investigation  further  at  the  vendor's  expense ;  if  such 
a  titie  be  clearly  deduced  by  the  abstracted  deeds,  any  earlier 
deeds  in  the  vendor's  possession  will  be  merely  in  the  nature  of 
NEGATIVE  evidence ;  the  purchaser's  solicitor  may  look  at  tl^em 
if  he  pleases,  for  the  purpose  of  seeing  that  there  is  no  latent 
mischief  in  them,  but  the  vendor  founds  nothing  upon  them* 
In  a  recent  case  where  an  unproved  original  will,  not  sixty  years 
old,  was  called  for  to  shew  that  the  estate  was  not  devised  away 
from  the  heir,  through  whom  the  title  was  derived,  the  Vice- 
Chancellor  held,  that  the  purchaser  was  entitled  to  inspect  the 
will,  but  could  not  insist  upon  a  covenant  for  its  production,  for 
it  was  merely  negative  evidence  (A).  Where  a  title  is  derived 
under  an  ancient  crown  grant,  it  has  been  usual  to  call  for  a 
copy  of  the  grant ;  this  requisition  having  been  made  and  re* 
sisted,  the  point  was  submitted  to  a  high  authority,  (the  late 
Lord  Chancellor  of  Ireland),  who  considered  that  it  was  not 
incumbent  upon  the  vendor  to  do  more  than  inform  the  pur- 
chaser's solicitor  where  he  might  see  the  grant.  It  does  not 
seem  probable  that  those  who  seek  to  limit  the  period  of  sub- 
stantiating a  title  to  forty  years,  would  be  disposed  to  extend 
the  period  for  abstracting  indefinitely.  The  length  of  titie  de- 
manded by  the  rule  seems  to  be  the  proper  measure  of  the  ab« 
stract.  How  the  new  statute  would  ''tend  to  shorten  abstracts 
considerably  (i  V  if  the  vendor  were  bound  to  abstract  till  ma- 
terials fall  him,  is  not  very  obvious. 

Without  presuming  to  say  that  the  courts  would  at  this  day  To  affirm  fneh 
decide  agaix^  the  p,L.aJs  right,  asserted  hy  some  convey-  £"?J'SSi 
ancers,  to  call,  in  every  case,  for  an  abstract  of  all  the  docu-  ^•"^  the  rale, 
ments  in  the  vendor's  possession  or  power,  though  they  may 
stretch  out  to  a  remote  period,  (including  all  the  wills  at  Doc- 
tors' Commons  and  elsewhere,  deeds  inrolled,  matters  of  record, 
&c.,  to  which  those  documents  may  lead),  I  may  think  that 

(A)  Cooper  r.  Emery^  coram  Sir         (t)  1  Sugd.V.  &  P.  9th  ed.  329 ; 
L.  Shadwell,  V.  C,  MS.  ante,  292. 
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the  courts  would  do  vnaely  in  leaving  tlie  pnrchaBer  to  prose- 
cute^ sucIl  researches  by  his  own  industry  and  at  his  own 
charges  (Ar).  If  tAe  rule  really  mean  that  the  vendor  shall 
carry  his  title  back  as  far  as  any  accessible  evidence  extends^ 
but  that  if  such  evidence  does  not  happen  to  go  beyond  sixty 
years  then  the  purchaser  must  be  content^  what^  in  the  course 
of  years^  would  be  the  condition  of  vendors  under  a  Greneral 
Begister?  Even  in  the  absence  of  such  a  record^  the  rule^  so 
construed^  will  not  avail  the  vendor  in  ninety-nine  cases  out  of 
a  hundred.  And  if  such  be  the  rule^  is  not  the  purchaser's 
solicitor  bound  to  enforce  it  in  every  case  ?  It  would  be  better 
to  say  at  once  that  no  estate  shall  be  marketable  unless  sold 
with  a  special  condition.  The  frequency  of  special  conditions, 
and  their  adoption  even  on  sales  made  under  the  direction  of 
courts  of  equity^  would  seem  to  shew  that  conveyancers  have 
exceeded  the  limits  of  a  just  and  salutary  caution,  and  have 
fixed  the  moral  probability  of  a  good  title  at  a  higher  point  in 
the  scale  of  evidence  than  appears  to  be  warranted  by  the  ge- 
neral estimate  of  purchasers. 

August  ISth,  1836.  W.  H. 


{i)  Counsel  made  the  following 
requisition,  '^That  deeds  prior  to  the 
settlement  of  1744,  which  was  cove- 
nanted to  be  produced,  must  be  ab- 
stracted." To  which  the  answer 
was — "  The  vendor  has  delivered 
an  abstract  shewing  a  title  for  sixty 


years,  and  the  deeds  prior  to  that 
day  may  be  examined  by  the  par- 
chaser  if  he  wishes  to  see  that  the 
title  deduced  is  not  prejudiciaUy  af-- 
fected  by  them^  but  the  vendor  sub- 
mits that  he  cannot  be  required  to 
abstract  them." 
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IX. 


^bles  of  iDtscent 

Directions  and  Observations  for  the  Use  of  the  Tables. 

The  Roman  numerals  indicate  the  course  of  descent  before 
the  alterations  made  by  the  stat.  3  &  4  Will.  4^  c.  106^  and  the 
Arabic  figures  indicate  the  course  of  descent  since  these  alter- 
ations. In  these  tables^  as  in  every  table  of  descent  according 
to  the  common  law^  the  priority  of  males  to  females^  the  right 
of  seniority  among  males,  the  right  of  equal  partition  unong 
females^  and  the  right  of  representation^  are  implied.  Such 
part  of  the  first  of  Mr.  Justice  Blackstone's  Canons  oi 
Descent  (a)  as  require  actual  seisin^  and  as  excludes  linea 
ascent^  —  such  part  of  the  second  of  those  canons  as  might 
induce  a  preference  of  a  male  of  the  half-blood  to  a  female  of 
the  whole  blood  of  the  same  degree^ — ^such  part  of  the  fifth  of 
those  canons  as  by  implication  excludes  lineal  ancestors  and 
the  half-bloody  and  the  sixth  of  those  canons^  expressly  ex* 
eluding  the  half-bloody  appear  to  be  alone  altered  by  the  re- 
cent statute.  The  Propositus  must^  under  the  old  law^  have 
been  the  person  last  actually  seised  of  the  property  in  respect 
of  which  the  descent  was  to  be  traced ;  but  may,  under  the 
new  law,  be  the  last  person  who  had  a  right  thereto,  whether 
he  shall  or  shall  not  have  obtained  the  actual  possession,  or^he 
receipt  of  the  rents  and  profits  thereof.  (3  &  4  Will.  4,  c.  106, 
8. 1).  In  every  case  in  which  it  shall  be  proved  that  the  Pro- 
positus inherited  the  property,  or  that  he  and  abo  one  or  more 
of  his  ancestors  successively  inherited  it,  then  one  of  the  two 
chief  lines  of  ancestors,  or  one  of  the  lines  and  some  portion 
of  the  other  line,  will  be  excluded  from  inheriting  the  pro- 
perty, (s.  2).  In  those  parts  of  the  tables  where  relatives  of 
the  half-blood  might  have  been,  but  are  not,  introduced,  the 
reader  will  assume  that  none  existed. 

(a)  Vide  post^  57a. 
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ACCOKDISQ  TO 

AS  WELL  THE  LAW  BEFORE,  AS  THE  LAW  SINCE  THE  STATUTE 

3  &  4  WILL.  4,  c.  106. 


r 


\ 


1 1.  Eldest  son 

11 2.  Second  son        V  Descending  line. 

IIL 8.  The  daughters  J 

4.  Father Paternal  ascending  line. 

IV 5.  Eldest  brother  ")  />•  «  x     i  x       sl^     xx.         •    .. 

-,  ^   ^        •. «     .«      I  Collateral  ancestors  nom  the  same  two 

V 6.  Second  brother  >  . 

VI 7.  Thesbters        3      ^^ 


A^2^.\  ®'  ^^y  brother  of  the  half-blood  from  the  father. 

9.  All  the  sisters  of  the  half-blood  from  the  fieither. 
10.  Paternal  ORANDFATHBR. 
VII. 11.  Paternal  ancles  and  aunts. 

12.  Paternal  uncles  and  aunts  of  the  half-blood  from  the  paternal 

grandfather. 

13.  Paternal  grand&ther's  father. 
VIII 14.  Father's  paternal  uncles  and  aunts. 

15.  Father's  paternal  uncles  and  aunts  of  the  half-blood  from 

the  paternal  grandfather's  &ther. 

16,  Paternal  grandfisither's  paternal  grandfather. 

IX 17.  Paternal  grand&ther's  paternal  uncles  and  aunts. 

18.  Paternal  grand&ther's  paternal  grandmother. 

19.  Paternal  grandfieither's  mother. 

20.  Father's  paternal  uncles  and  aunts  of  the  half-blood  from 

the  paternal  grandfather's  mother. 

21.  Paternal  grandfi&ther's  maternal  grand&ther. 

X 22.  Paternal  grand&ther's  maternal  uncles  and  aunts. 

23.  Paternal  grandfather's  maternal  grandmother. 

24.  Paternal  GRANDMOTHER. 

^  26»  Paternal  uncles  and  aunts  of  the  half-blood  from  the  pater- 

nal grandmother. 
26.  Paternal  grandmother's  father. 
XI 27.  Father's  maternal  uncles  and  aunts. 

28.  Father's  maternal  uncles  and  aunts  of  th^  half-blood  from 

the  paternal  grandmother's  &ther. 

29.  Paternal  grandpiother's  paternal  grand&ther* 
XII 30.  Paternal  grandmother's  paternal  uncles  and  aunts. 

31*  Paternal  grandmother's  paternal  grandmother. 
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82.  Paternal  grandmother's  mother. 

33.  Father's  maternal  uncles  and  aunts  of  the  half-hlood  from 

the  paternal  grandmother's  mother. 

34.  Paternal  grandmother's  maternal  grandfather. 
XIII.  . . .  35.  Paternal  grandmother's  maternal  uncles  and  aunts. 

36.  Paternal  grandmother's  maternal  grandmother. 


Maternal} 

Ancestors  }  37.  Mother. 

38.  Only  brother  of  the  half-blood  from  the  mother. 

39.  All  the  sistei^  of  the  half-blood  from  the  mother. 

40.  Maternal  grandfather. 
XrV.  ...  41.  Maternal  uncles  and  aunts. 

42.  Maternal  uncles  and  aunts  of  the  half-blood  from  the  ma- 

ternal grandfather. 

43.  Maternal  grandfather's  father. 

XV .  ...  44.  Mother's  paternal  uncles  and  aunts. 

45.  Mother's  paternal  uncles  and  aunts  of  the  half-blood  from 

the  paternal  grandfather's  father. 

46.  Maternal  grandfather's  paternal  grandfather. 
XVI.  ...  47.  Maternal  grandfatlier's  paternal  uncles  and  aunts. 

48.  Maternal  grandfather's  paternal  grandmother. 

49.  Maternal  grandfather's  mother. 

50.  Mother's  paternal  uncles  and  aunts  of  the  half-blood  from 

the  maternal  grandfather's  mother. 

51.  Maternal  grandfather's  maternal  grandfather. 
XVII.  ...  52.  Maternal  grandfather's  maternal  uncles  and  aunts. 

53.  Maternal 'grand&ther's  maternal  grandmother. 


54.  Maternal  grandmother. 

55.  Maternal  uncles  and  aunts  of  the  half-blood  from  the  ma- 

ternal grandmother. 

56.  Maternal  grandmother's  father. 
XVIII.  ...  57.  Mother's  maternal  uncles  and  aunts. 

58.  Mother's  maternal  uncles  and  aunts  of  the  half-blood  frt>m 

the  maternal  grandmother's  father. 

59.  Maternal  grandmother's  paternal  grandfather. 
XIX.  ...  60.  Maternal  grandmother's  paternal  uncles  and  aunts. 

61.  Maternal  grandmother's  paternal  grandmother. 

62.  Maternal  grandmother's  mother. 

63.  Mother's  maternal  uncles  and  aunts  of  the  half-blood  from 

the  maternal  grandmother's  mother. 

64.  Maternal  grandmother's  maternal  grandfather. 
XX.  ...  65.  Maternal  grandmother's  maternal  uncles  and  aunts. 

06.  Maternal  grandmother's  maternal  grandmother. 


See  the  directions  and  observations  precedin§f  the  above  Table. 
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CANONS  OF  DESCENT. 


The  Canons  of  Descent,  as  stated  by  Mr.  Justice  Blackbtone, 
in  his  Commentaries  on  the  Laws  of  England,  B,  ii.  c.  14,  are 
asfoUows: — 

I.  The  first  rule  is,  that  inheritance  shall  lineally  descend  to 
the  issue  of  the  person  who  last  died  actually  seised,  in  infini- 
tum; but  shall  never  lineally  ascend. 

n.  A  second  general  rule  or  canon  is,  that  the  male  issue 
shall  be  admitted  before  the  female. 

in.  A  third  rule  or  canon  of  descent  is  this :  that,  where 
there  are  two  or  more  males,  in  equal  degree,  the  eldest  only 
shall  inherit ;  but  the  females  all  together. 

IV.  A  fourth  rule  or  canon  of  descent  is  this:  that  the  lineal 
descendants,  in  infinitum,  of  any  person  deceased,  shall  repre- 
sent their  ancestor,  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had  he  been  living. 

y.  A  fifth  rule  is,  that,  on  failure  of  lineal  descendants,  or 
issue,  of  the  person  last  seised,  the  inheritance  shall  descend  to 
his  collateral  relations,  being  of  the  blood  of  the  first  pur- 
chaser; subject  to  the  three  preceding  rules. 

VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  person  last  seised  must  be  his  next  collateral  kins- 
man of  the  whole  blood. 

YII.  The  seventh  and  last  rule  or  canon  is,  that,  in  collateral 
inheritances  the  male  stocks  shall  be  preferred  to  the  female 
(that  is  kindred  derived  from  the  blood  of  the  male  ancestors, 
however  remote,  shall  be  admitted  before  those  from  the  blood 
of  the  female,  however  near), — ^unless  where  the  lands  have,  in 
fact,  descended  from  a  female. 
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X. 


fSL  ^blt  of  Safes, 

Shewing  all  ths  expressly  fixed  Periods  for  the  efficient  Com- 
mencement OF  Clauses  in  the  Acts  of  3  &  4  Will.  4, 

TO  AMEND   the  LaW   OF   ReAL   PROPERTY  (a), 

3  §"  4  Will.  4,  c.  27.  An  Act  for  the  Limitation  of  Actions 
and  Suits  relating  to  Real  Property,  and  for  simplifying  the 
Remedies  for  trying  the  Rights  thereto.  [Royal  Assent,  24/A 
July,  1833.] 

December  31,  1833, — 1.  After  this  date  no  entry,  distress, 
or  action  at  law,  for  land  or  {b)  rent,  except  within  twenty  years 
after  the  time  when,  as  enacted,  the  right  thereto  accrued,  s.  2; 
which  period,  in  cases  of  disability  only,  is  capable  of  enlarge- 
ment; s.  16;  but  not  beyond  forty  years,  s.  17. 

2.  Suits  in  equity  for  land  or  rent  subjected  to  same  limit- 
ation, ss.  24,  28. 

3.  After  this  date,  no  entry,  distress,  action,  or  suit,  by 
spiritual  or  eleemosynary  corporation  sole  for  land  or  rent,  un- 
less within  two  successive  incumbencies  and  an  additional  term 
of  six  years,  with,  where  the  aggregate  of  such  period  amounts 
not  to  sixty  years,  an  allowance  of  a  further  term  equal  to  the 
di£Eerence  between  such  aggregate  and  sixty  years,  s.  29. 

4.  After  this  date,  no  quare  impedit,  or  other  action  or  suit 
for  advowson,  after  three  adverse  incumbencies  :  with  an  allow- 
ance,  if  such  incumbencies  do  not  amount  to  sixty  years,  of  a 
further  period  equal  to  the  diflFerence  between  the  aggregate  of 
such  incumbencies  and  sixty  years,  ss.  30,  31 ;  but  in  no  case 
after  100  years  from  presentation,  &c.,  adversely  either  to  the 
claimant  or  those  under  whom  he  claims,  or  else  to  a  preceding 

(a)   For  the   meaning  of  those  must  consult  the  respective  Acts. 

technical  terms   in   this  table,   to  {h)  See  the  8th  clause  of  this 

which  particular  significations  are  Table, 
affixed   by   the  Acts,    the   reader 
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interest  derived  under  the  same  title^  unless  in  a  case  of  a 
mediate  presentation,  &e.,  in  respect  of  an  estate  under  the 
same  title,  s.  33. 

5.  After  this  date,  no  descent  cast,  discontinuance,  or  war- 
ranty to  toll  or  defeat  any  right  of  entry  or  of  action,  s.  39. 

6.  After  this  date,  no  action  or  suit  for  any  money  secured 
on  land  by  mortgage,  judgment,  lien,  or  otherwise,  or  for  any 
legacy,  except  within  twenty  years  after  right  to  receive  same 
by  a  person  capable  of  giving  a  discharge,  or  after  last  payment 
of  part  principal  or  interest,  or  last  acknowledgment  in  writing 
by  a  person  liable,  s.  40. 

7.  After  this  date,  no  arrears  or  damages  in  respect  of 
dower,  for  more  than  six  years  before  action  or  suit.  s.  41. 

8.  After  this  date,  no  arrears  of  (c)  rent,  or  of  interest  for 
any  money  charged  on  any  land  or  rent,  or  for  any  legacy,  nor 
any  damages  in  respect  of  such  arrears,  recoverable,  except 
within  six  years  after  accruer  or  acknowledgment  in  writing, 
save  arrears  of  interest,  accrued  while  prior  incumbrancer  is  in 
possession  up  to  within  one  year  next  before  the  action  or  suit. 
8.42. 

9.  Like  limitation  of  suits  in  ecclesiastical  courts  for  tithes, 
legacy,  or  property  recoverable  also  by  action  or  suit  at  law  or 
in  eqidty.  s.  43. 

July  24,  1833. — [Passing  of  the  Act.) — 10.  From  this  date, 
five  years  allowed  for  entry,  distress,  or  action,  if  the  possession, 
or  receipt  of  profits,  or  receipt  of  rent,  at  passing  of  the  act, 
was  not  adverse  to  the  right  of  the  claimant,  notwithstanding 
lapse  of  twenty  years  since  the  right  of  the  claimant  or  of  the 
person  under  whom  he  claims  accrued,  s.  15. 

December  31,  1834. — 11.  After  this  date  (subject  to  the 
exception  in  No.  12),  no  action,  real  or  mixed,  and  no  plaint  in 
nature  thereof  (except  writ  of  right  of  dower,  writ  of  dower 
unde  nihil  habet,  quare  impedit,  or  ejectment,  and  except 
plaint  for  freebench  or  dower),  s.  36. 

(c)  See  the  Ist  clause  of  this  Table. 
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June  1,  1835. — 12.  Before  this  date,  every  person  having 
on  December  31,  1834,  right  of  action,  but  not  of  entry,  may, 
notwithstanding  (only)  the  act,  bring  any  such  writ  or  action 
as  by  s.  36  is  otherwise  abolished,  s.  37. 

June  1,  1835. — 13.  After  this  date,  every  person  who,  on 
June  1,  1835,  could  maintain  such  writ  or  action  as  by  s.  36  is 
otherwise  abolished,  but  whose  entry  shall  have  been  taken 
away  by  descent  cast,  discontinuance,  or  warranty,  may  main- 
tain such  writ  or  action  within  the  like  period  as  the  act  would 
have  allowed  his  entry  if  not  so  taken  away«  s.  38. 


3^4  WUL  4,  c,  74.  An  Act  for  the  Abolition  of  Fines  and 
Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of 
Assurance.     [Royal  Assent,  28th  August,  1833.] 

December  31,  1833. — 14.  After  this  date,  no  fine  or  re- 
covery of  land  of  any  tenure,  unless  dedimus  or  other  writ  for 
this  purpose  sued  out  on  or  before  this  date.  s.  2. 

15.  After  this  date,  persons  who  by  any  instrument  exe- 
cuted before  1st  January,  1834,  have  covenanted  or  agreed  to 
levy,  suffer,  or  procure  a  fine  or  recovery  of  land  of  any  tenure, 
are  enabled  to  adopt  an  alternative  substitute  mode.  s.  3. 

16.  After  this  date,  no  writ  of  disceit  to  reverse  fine  or 
common  recovery,  s.  6. 

17.  After  this  date,  no  tenant  in  tail  shall  bar  issue  or 
ulterior  claimants  by  warranty,  s.  14. 

1%.  After  this  date,  actual  tenant  in  tail  in  possession, 
remainder,  or  contingency,  may  alien  against  all  persons  en- 
titled under  or  on  the  determination  or  in  defeasance  of  the 
estate  tail;  s.  15;  subject  to  exceptions;  ss.  16  and  18;  and 
to  divers  regulations  touching  effect,  consent,  form,  &c. 

19.  After  this  date,  every  person  who  would  be  actual 
tenant  in  tail  but  for  the  conversion,  before  or  after  passing  of 
act,  of  his  estate  tail  into  base  fee,  empowered  to  alien  abso- 
lutely, s.  19. 
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20.  After  this  date,  so  much  of  Bankrupt  Act,  6  Gteo.  4, 
c.  16,  8.  65,  as  authorizes  alienation  of  lands  held  by  bankrupt 
in  tail,  repealed,  except  in  respect  of  commission  or  fiat  on  or 
hef(yre  31st  December,  1833,  s.  55  (^ee  s.  61) ;  and  the  com- 
missioner under  fiat,  issued  subsequently  to  that  day,  substi- 
tuted for  bankrupt  tenant  in  tail,  as  to  power  of  alienation, 
ss.  56,  57,  58,  62,  65,  69,  71,  72. 

21.  After  this  date,  alienations  of  a  certain  quality  by 
bankrupt  tenant  in  tail,  void  against  disposition  by  commis- 
sioner, under  the  act.  s.  63. 

22.  Interim  (mesne)  rents  until  alienation  by  commissioner 
under  a  fiat  issued  after  this  date,  to  be  received  by  assignees. 
s.  67. 

23.  The  clauses  as  to  acts  to  be  done  under  fiats  in  bank- 
ruptcy issued  after  this  date,  extended  to  lands  in  Ireland. 
ss.  68,  69,  72. 

24.  After  this  date,  act  7  Geo.  4,  c.  45,  as  to  estates  tail 
in  lands  directed  to  be  purchased,  repealed,  except  as  to  pro- 
ceedings thereunder  commenced  before  1st  Jan.  1834;  s.  70; 
other  regulations  substituted,  ss.  71,  72,  73,  74. 

25.  After  this  date,  married  women  (not  being  tenants  in 
tail  within  the  previous  clauses)  empowered  to  alien,  release, 
and  extinguish  [d)  estates  and  powers  in  or  over  lands,  includ- 
ing lands  directed  to  be  purchased,  ss.  77,  79,  80. 

26.  In  the  case  of  an  estate  under  a  settlement  having  been 
aliened  on  or  before  this  date,  the  person  who  but  for  the  act 
could  have  made  tenant  to  the  praecipe  shall  be  protector,  s.  29. 

27.  In  the  case  of  a  person  who  would  otherwise  under  the 
act  be  a  protector,  having  aliened,  wholly  or  partially,  en  or  be- 
fore  THIS  DATE,  his  remainder  or  reversion  in  fee,  the  person 
who  but  for  the  act  could  have  made  tenant  to  the  praecipe 
shall  be  protector,  s.  30. 

January  1,  1834. — ^28.  From  this  date,  lands  in  ancioit 
demesne  converted  into  firank  fee  by  fine  or  recovery  not  re- 
versed before  1st  January,  1834,  the  lord  not  being  barred  of 
his  writ  of  disceit  by  any  law  in  force  on  first  day  of  sessaon  in 

{d)  See  8. 1  of  the  Act. 
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which  act  passed^  are^  if  lord's  right  acknowledged  within 
twenty  years  before  Ist  Januaky,  1834^  constituted^  from  the 
latter-mentioned  day^  part  of  the  manor,  s.  6. 

August  28,  \9&^.— {Passing  of  the  Act).— 29.  From  this 
DATE,  fines  and  recoveries  {past  andjutvre),  in  superior  Courts, 
of  lands  in  ancient  demesne  shall,  on  pending  and  future  writ^ 
of  disceit,  be  vacated  as  to  the  lord  only,  and  be  binding  on  the 
conusors  and  vouchees,  s,  4. 

30.  From  this  date,  fines  and  recoveries  {past  andfuture)^ 
in  ancient  demesne,  valid  notwithstauding  conversion  into 
frank  fee  by  fine  or  recovery  in  superior  court ;  past  fines  and 
recoveries  of  lands  of  any  tenure  in  courts  either  not  having 
sufficient  local  jurisdiction,  or  else  being  unlawful  or  held 
without  sufficient  authority,  not  to  be  deemed  invalid  on  any 
such  account,  s.  5. 

31.  From  this  date,  errors  in  proceedings  in  {past  and 
future)  fines  as  to  names  and  lands,  and  errors  and  defects  in 

{past  and  future)  recoveries  in  respect  of  the  proceedings,  or 
of  the  deed  making  tenant  to  the  praecipe,  cured^  ss.  8,  10,  11, 
subject  to  exception,  s.  12,  referring  to  the  period  of  passing 
the  act.  s.  12. 

82.  From  this  date,  a  female  tenant  in  tail,  ex  provisione 
viri,  within  statute  11  Hen.  7,  c.  20,  under  a  settlement  made 
beftyre  the  principal  act,  to  remain  subject  to  that  statute,  ss. 
16,  17. 

33.  From  this  date,  any  person  who  under  settlement  made 
before  this  date,  could,  but  for  the  act,  make  tenant  to  the 
praecipe,  shall,  though  bare  trustee,  be  protector,  s.  31. 

34.  From  this  date,  every  voidable  estate  created,  before  or 
after  this  datjs,  by  tenant  in  tail  in  favour  of  a  purchaser  for 
valuable  consideration,  shall  (except  as  against  purchaser  for 
valuable  consideration  without  express  notice)  be  impliedly 
confirmed  by  any  assurance  under  the  act  (except  lease  not  re- 
quiring enrolment),  s.  88. 

35.  From  this  date,  where,  at  or  after  this  date,  base  fee 
shell  be  vested  in  the  same  person,  with  the  immediate  re- 
mainder or  reversion  in  fee,  the  former  shall  bi^ome  enlarged 
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to  such  an  estate  as  the  tenant  in  tail  could  have  created, 
s.  39. 

36.  F^i'om  THIS  DATE^  past  surrender  by  husband  and  wife  of 
her  equitable  interests  in  copyholds  rendered  valid,  s.  90. 


3  §■  4  Will.  4,  c.  104.  An  Act  to  render  Freehold  and  Copy- 
hold  Estates  Assets  for  the  Payment  of  Simple  (and)  Contract 
Debts.     [Royal  Assent^  29th  August,  1833.] 

August  29,  1833. — {Passing  of  the  Act). — 37.  In  every  case 
of  a  person  dying  seised  after  this  date  of  any  estate  or  in- 
terest in  freehold,  customaryhold,  or  copyhold  estates^  and  not 
charging  the  same,  by  will,  with  his  debts,  such  estate  or  in- 
terest made  assets  for  his  debts,  as  well  simple  contract  as  spe- 
cialty, to  be  administered  as  the  act  directs. 


8  4f  4  Will.  4,  c.  105.     An  Act  for  the  Amendment  of  the  Law 
relating  to  Dower,     [Royal  Assent,  29th  August,  1833.] 

January  1,  1834. — 38.  Not  to  extend  to  the  dower  of  any 
widow  married  on  or  before  this  date,  nor  to  give  to  any  will, 
deed,  contract,  engagement,  or  charge,  executed^  entered  into, 
or  created  b^ore  this  date,  the  effect  of  defeating  or  prejudicing 
any  right  of  dower,  s.  14. 


3  §•  4  Will.  4,  c.  106.     An  Act  for  the  Amendment  of  the  Law 
of  Inheritance.     [Royal  Assent,  29th  August,  1833.] 

December  31,  1833. — 39.  In  every  case  of  a  testator  dying 
(j^fier  THIS  DATE,  and  devising  land  to  his  heirs,  or  to  a  person 
being  his  heir,  such  heir  shall  take  by  devise;  and  land  limited 
in  any  assurance  executed  after  this  date  to  the  person,  or  to 
the  heirs  of  the  person  conveying,  shall  be  taken  by  such  person 
as  €L  purchaser,  s.  3. 

40.  If  a  person  acquire  land  as  purchaser  under  a  limitation 
to  the  heirs,  or  to  the  heirs  of  the  body  of  his  ancestor,  con- 
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tained  in  an  assorance  executed  after  this  date^  or  under  a 
limitation  similar  or  of  like  effect  contained  in  the  will  of  a  tes- 
tator dying  after  this  date^  such  land  shall  descend^  and  the 
descent  be  traced  as  if  the  ancestor  were  purchaser,  s.  4. 

41.  Descent  may  be  traced  through  a  person  attainted^  un- 
less the  land  escheated  by  such  attainder  before  this  date. 
8.  10. 

42.  Act  not  to  extend  to  descents  on  death  occurring  before 
this  date.  s.  11. 

43.  Under  a  limitation  to  the  heir  or  heirs  in  any  assurance 
executed  before  this  date,  or  in  the  will  of  any  person  dying 
6c/bre  THIS  DATE,  which  would  confer  an  estate  by  purchase, 
the  person  or  persons  who  would  have  answered  the  description 
of  heir  or  heirs  under  the  pre-existing  law  shall  take.  s.  12. 
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TO    FACILITATB    THE    USB    OF    THE    PRECEDING    TABLE. 


Actions,  1,  3. 

Actions,  real  and   mixed,  mostly 

abolished,  11. 
Adverse  possession,  10. 
Advowsons,  4, 11. 
Alienation,  by  tenants  in  tail,  18, 19. 
— — — -  commissionersofbank- 

rupt,  20,  2h 
— —  married  women,  25^  36. 
Ancient  demesne,  28,  29,  30. 
Assets,  37. 
Attaint,  41. 

Base  fees,  19,  35. 

Copyholds,  assets,  37. 

Courts  (insufficient  or  unlawful)  28. 

Covenant  to  levy,  suffer,  or  procure 

fine  or  recovery,  15. 
Customaryholds,  assets,  37* 

Damages,  7. 
Debts,  37. 

Descent,  5,  39,  40,  41,  42. 
Devise,  39,  40,  43. 
Disceit,  16,  28,  29. 
Discontinuance,  5. 
Distresses,  1,3,8. 
Dower,  7, 11,  38. 

Ecclesiastical  courts,  9. 
Eleemosynary  corporations  sole,  3. 
Entries,  1,  3,  5, 12, 13. 
Errors  in  fines,  and  in  and  concern- 
ing recoveries,  31. 
Escheat,  41. 

Fines  abolished,  14. 
Freebeuch,  11. 
Freeholds,  assets,  37. 

Heir,  39,  40,  43. 
Heir  of  body,  40. 


Incumbencies,  3,  4« 
Interest,  6,  8. 
Ireland,  23. 

Judgments,  6« 

Legacies,  6,  8,  9. 

Liens,  6. 

Limitations,  39,  40,  43. 

Manor  in  ancient  demesne,  28. 
Mixed.    {See  Actions,  mixed). 
Money-land,  24. 
Mortgages,  6. 

Plaints,  mostly  abolished,  11. 
Protector,  26,  27. 
Purchase,  39,  40,  43. 

Quare  impedit,  4,  ll. 

Real  actions.    {See  Actions,  real). 
Recoveries  (common),  abolidied,  14. 
Rent,  (arrears  of),  1,  8,  22. 
Rightofaction,  12, 13. 

dower,  38. 

Simple  contract  debts,  37. 
Spiritual  corporations  sole,  3. 

courts,  9. 

Statute,  11  Hen.  7,  c  20—02. 

6  Geo.  4,  c.  16— 20. 

Suits,  2,  3,  9. 

Surrenders  of  copyholds,  36. 

Tithes,  9. 
Trustee,  33. 

Voidable  estates,  34. 

Warranty,  6, 17. 

Widows  claiming  ex  provisione  viri, 
32. 


*  In  this  Index  titles  too  general,  (e.  g.  "Tenant  in  tail"  and  the  like),  hafe 
been  omitted  as  useless.  The  reader  must  not  consider  this  as  an  Index  to  the  Acta. 
The  numbers  in  the  Index  refer  to  ihe  sections  of  the  Table. 
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XI. 


jfxtnth  ILaiD  of  Testaments  antv  S^uccesston. 

1,  Fi'ench  Law  of  Testaments. 

It  may  be  interesting  to  most^  and  usefiil  to  some  readers^  Of  testaments 

to  have  a  brief  statement  of  the  formalities  prescribed  by  the  ciy,^  of°^^ 

Code  Civil  of  France  for  Testaments.  France. 

Testaments  are^ 

First,  "  Le  Testament  oloffraphe"  which  must  be  dated,  sub-  Le  testament 

scribed  with  the  family  name,  and  entirely  written  by  the  tes-  °  **^"^  ^ 
tator,  but  is  not  subject  to  any  other  formality. 

Secondly,  "  Le  Testament  par  acte  public/'  which  must  be  Le  testament 

ji.  ,.  J.  .,  V  .  par  acte  public. 

received  by  two  notaries  and  two  witnesses,  or  by  one  notary 
and  four  witnesses.  By  received  is  meant,  that  the  testator 
dictate  the  will,  (consequently  dumb  persons  are  excluded);  that 
the  notaries,  or  one  of  them,  or  the  notary,  personally,  write  it  in 
substance  according  to  the  dictation ;  that  it  be  afterwards  read 
to  the  testator  in  the  presence  of  the  witnesses;  that  the  ob- 
servance of  the  required  formalities  be  clearly  expressed  in  the 
notarial  act ;  that  it  be  signed  by  the  testator,  or,  if  he  declare 
that  he  knows  not  how  to  sign  it  or  cannot  sign  it,  that  express 
mention  of  such  declaration,  and  of  the  disabling  cause,  be 
made  in  the  notarial  act ;  also,  that  the  witnesses,  or  if  the 
testament  be  received  in  the  country,  (i.  e.  not  in  '^  ville'^  or 
'^bourg^'),  half  the  requisite  witnesses,  sign  the  testament  (a). 
If  a  witness  be  a  clerk  to  either  of  the  notaries,  or  to  the  sole 
notary,  or  be  a  legatee,  or  be  related  by  consanguinity  or  af- 
finity to  a  legatee,  or  related  lineally  in  any  degree,  or  colla- 

(a)  M.  Rogron,  in  his  Commen-  bably  the  French  legislature,  and 

tary,  states,  "  Le  nombre  des  indi-  this  distinguished  commentator,  can 

vidus  sachant  signer  peut-etre  tres  better  estimate,  than  foreigners,  the 

restreint  dans  les  cmnpagnes."  Pro-  diffusion  of  education  in  France. 
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Le  testament 
mystique  ou 
secret 


Witnesses. 


Notaries. 


Provisions  as 
to  soldiers  and 
others; 


terally  to  a  defined  extent,  to  either  notary  or  to  the  sole 
notary,  or  be  civilly  dead  or  deaf,  blind  or  dumb,  he  is  an  in- 
sufficient witness ;  but  the  testament  is  not  thereby  annulled 
if  the  incompetency  could  not  be  known. 

Thirdly,  "  Le  Testament  mystique  ou  secret, '^  by  a  testator 
who  is  capable  of  reading.  Such  a  will  must  be  written  by  the 
testator,  or  by  another  person  at  his  instance,  and  he  must  si^ 
it,  and  either  present  it  sealed  up  (either  by  itself  or  in  an 
envelope)  to  a  notary  and  six  witnesses,  or  else,  so  seal  it  up  in 
their  presence,  and  must  declare  that  the  contents,  so  written 
and  so  signed,  are  his  will,  a  note  of  which  declaration  is  to  be 
superscribed,  and  such  superscription  must  be  immediately 
signed  by  the  notary  and  witnesses.  The  testator  must 
also  sign  this  superscription,  unless,  after  signing  the  wiU,  he 
shall  have  become  incapable  of  so  doing,  and  that  fact  be 
stated  in  the  superscription.  If,  however,  the  testator  know 
not  how  to  sign,  or  otherwise  cannot  sign  his  will,  the  super- 
scription must  mention  the  fact,  and  then  an  additional  witness 
to  the  superscription  is  requisite.  If  the  testator  cannot  speak, 
then  he  must  personally  write,  date,  and  sign  a  will  of  this  de- 
scription, and  must,  at  the  head  of  the  superscription,  declare 
in  writing  that  the  document  presented  to  the  notary  and 
witnesses  is  his  will,  which  declaration  must  be  noted  in  the 
superscription. 

Witnesses  generally  to  wills  must  be  males,  of  full  age,  sub- 
jects of  the  French  king,  and  in  the  enjoyment  of  civil  (not 
necessarily  also  of  political)  rights.  As  the  contents  of  a  will 
of  the  third  species  are  supposed  to  be  unknown,  legatees  or 
their  relatives  may  be  witnesses. 

The  competency  of  notaries  is  subject  to  many  restrictions,  in 
respect  of  locality,  relationship  between  themselves,  and  rela- 
tionship to  the  testator  or  to  any  of  the  legatees. 

These  laws  are  inapplicable  to  military  and  other  persons 
employed  in  the  army,  out  of  the  French  territory,  or  besieged 
within  it,  or  prisoners  of  war  to  an  enemy,  but  the  privileged 
will  of  any  such  person  is  valid  only  for  six  months  after  his 
return  to  a  place  where  he  can  adopt  the  ordinary  forms.  So, 
wills  made  in  places  with  which  communication  is  prevented  on 
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account  of  the  plague,  or  of  any  other  contagions  disease,  and 
wills  made  at  sea  (whether  in  the  royal  or  the  commercial 
marine)  by  any  persons,  are  subjected  to  peculiar  and  less  strict 
regulations,  but  are  not  available  if  the  testator  become,  at  and 
in  the  periods  and  modes  specified  in  the  code,  capable  of  adopt- 
ing the  ordinary  formalities. 

A  French  person  (A),  being  in  a  foreign  country,  may  make  —m  to  French- 
a  testamentary  disposition  in  the  manner  prescribed  for  the  Sngd°  m.° 
olographe,  or  according  to  the  local  law  where  the  act  is  done, 
but  moveable  or  immoveable  property  in  France  cannot  be  ad- 
ministered under  it  without  one  or  more  prescribed  registration 
or  registrations. 

It  may  be  further  noticed  that  the  French  law,  in  the  code  Conjoint  and 
civu,  prohibited  as  well  conjoint  testaments  in  favour  of  a  third  tament*. 
person,  as  likewise  mutual  testamentary  dispositions,  in  one 
act,  reciprocally  between  two  testators ;  the  ground  of  the  pro- 
hibition being,  that  in  each  case  the  assumed  volition  of  the 
testator  is  not  exclusively  his  own. 

As  the  first  species  (le  testament  olographe)  is  simply  a  pri-  Olographe,  and 
vate  unauthenticated  act,  and  the  last  species,  (le  testament  ments,  subject- 
mystique),  although  in  some  degree  authenticated,  contains  dis-  !^  ^°  f ti^^'ft^ 
positions  not  necessarily  known  to  the  notary  and  witnesses,  testator's  death, 
the  law  requires  the  observance  (before  executing  the  disposi- 
tions contained  in    such    testaments)  of  many  and  peculiar 
formalities,  for  proving  the  existence  of  the  olographe,  and 
the  dispositions  in  either  sort  of  testament ;  also  for  the  safe 
custody  and  integrity  of  the  testament,  and  for  the  previous 
sanction  of  a  public   authority  to   obtain  possession   of  the 
property. 


{b)  Likewise  a  foreigner  who  has 
been  permitted  to  establish  his  do- 
micil  in  France  by  royal  license, 
(^hich  license  is  granted  to  a  fo- 
reigner wishing  to  become  French, 
and  requires  ten  years  probationary 
residence),  and  who  continues  to  re- 
side there;  for  the  French  law  al- 
lows him  civil  rights;  and  the  state 


of  being  itinerant  out  of  France,  if 
he  keep  up  his  establishment  there, 
or  his  family  remain  there,  would 
not  deprive  him  of  such  rights. 
But,  in  other  cases,  the  rights  of  a 
foreigner  in  France  depend  on  the 
treaties  between  the  French  Govern- 
ment, and  the  Government  of  the 
country  to  which  he  belongs^ 
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2.  French  Law  of  Succession, 

o(  successions  From  the  law  of  testaments  we  naturally  proceed  to  the  law 
CoDE*CiviL  of  of  succession.  The  term  '^  sticcession"  in  that  law,  denotes  as 
France.  ^^jj  ^j^^  devolution  of  the  property,  rights,  and  obligations  of  a 

deceased  person  to  some  other  person  or  persons,  as  likewise 
the  entirety  of  such  property,  rights^  and  obligations.  Succes- 
sions either  devolve  by  virtue  of  the  deceased^s  last  will,  and 
are  then  termed  ^^  testameniaires;''  or  they  devolve  by  force  of 
law  only,  and  are  then  termed  'U^gitimes."  We  must  limit 
ourselves  to  a  concise  statement  of  the  law,  in  the  Code  Citil, 
relative  to  the  *^ successions  legitimes" 

1.  Descendants.  1.  first,  the  succcssion  dcvolvcs  to  the  children  or  other  de- 
scendants of  the  deceased,  irrespectively  of  primogeniture  or  of 
sex,  or  of  their  being  the  offspring  of  different  marriages ;  and 
such  descendants,  if  several,  and  entitled  in  their  own  right, 
take  in  equal  shares  per  capita ;  but  when  the  jus  representa- 
tionis  is  admitted,  then  per  stirpes.     Illegitimate  children,  as- 

certained as  stated  in  the  sequel,  and  not  arising  firom  an 
incestuous  or  adulterous  intercourse,  ordinarily  participate  in 
the  succession,  but  to  a  less  extent  than  legitimate  children. 

2.  Parents,  bro-  2.  Secondly,  If  the  deceased  leave  no  descendant,  then  the 
ter "'  ""^ '""     fft^^^'i  ^  living,  also  the  mother,  if  living,  of  the  deceased,  are 

each  severally  entitled  to  one  eqnelfourth  part  of  the  property  of 
the  deceased,  in  competition  with  the  brothers  and  sisters  of 
the  deceased  or  their  descendants ;  but,  subject  to  this  right,  the 
brothers  and  sisters,  (whether  of  the  whole  or  the  half-blood), 
or  their  descendants,  take  the  deceased^s  property,  to  the  ex- 
clusion, not  only  of  all  other  collaterals,  but  likewise  of  all 
ascendants.  The  persons  entitled  in  distribution,,  take  the 
moiety  allotted  to  the  paternal,  or  the  moiety  allotted  to  the 
maternal  {c)  line,  in  equal  shares  per  capita,  if  entitled  in  iheir 
own  rigbt,  but  per  stirpes,  where  the  Jus  representationis  comes 
into  operation.     So  that  a  brother  or  sister  of  the  whole  blood 

(c)  For  an  explanation  of  this,  vide  post,  .p.  5d3. 
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partdcipates  in  each  of  these  lineal  moieties^  while  a  brother  or 
sister  of  the  half-blood  participates  in  one  only  {d), 

Bepresentation  is  allowed  in  regard  to  descendants  of  the  lUpresentation. 
deceased^  without  limitation^  whether  all  or  only  some  of  the 
children  of  the  deceased  died  in  his  or  her  life-time^  and  whe- 
ther the  parties  entitled  in  distribution  be  in  equal  or  unequal 
degree  of  consanguinity  to  the  deceased.  Bepresentation  is 
also  allowed  in  favour  of  descendants  of  brothers  and  sisters 
of  the  deceased^  whether  they  be  in  equal  degree  or  in  different 
degrees.  Bepresentation  is  also  allowed  in  favour  of  the 
legitimate  descendants  of  predeceased  iUegitinuUe  children 
(proved  or  acknowledged  as  stated  in  the  sequel)  of  the 
deceased.  But  in  all  other  than  the  specified  cases^  the  ju$ 
repreientatunds  is  excluded.  The  jus  representationii  is  applied 
in  the  case  of  the  natural,  or  of  the  dvil  death  of  an  individual^ 
who  woidd  otherwise  have  been  entitled  in  distribution  (e). 

An  iUegitimaie  child^  (unless  arising  from  an  adulterous  or  Illegitimate 
incestuous  connexion)^  whose  paternity  or  maternity  is  acknow-  );  gj^^^i^  |^. 
lodged  or  judicially  proved  according  to  the  code  civil,  (which  riguinret." 
acknowledgment  or  proof  we  assume,  throughout  these  obser- 
vations, when  mentioning  an  illegitimate  child  or  its  ascertained 
parent  or  parents),  is  entitled  to  the  following  proportion: — to  i.  Parenul  sue- 
one  third  part,  in  competition  with  legitimate  descendants  of  ^ 
the  deceased;  to  one  half  part,  in  competition  with  ascend- 
ants of  the  deceased,  or  with  brothers  or  sisters  of  the  deceased, 
or  their  descendants;  and  to  three  fourth  parts,  in  compe* 
tition  with  other  relations  of  the  deceased  interested  in  his  suc^ 
cession ;  that  is,  to  the  proportion,  here  indicated,  of  such  part  or 
share  of  the  succession,  as  such  illegitimate  child^ would  have 
been  entitled  to  if  he  or  she  had  been  legitimate ;  but  in  all  other 
cases,  and  as  against  all  other  persons,  such  illegitimate  child 
is  entitled  to  the  whole  property.    It  must  be  noted,  however, 


(d)  Brothen  and  siflters  of  the  with  the  deceased, 

deceased  are  thus  classed :  germaina,  («)  See  an  observatiqj^  in  page 

having  the  same  father  and  mother  594,  on  the  effect  of  unworthiness  to 

as  the  deceased  ;  consanffuinSj  hav-  succeed  in  limiting  the  application 

ing  only  the   father,  and  uterins^  of  the^  repr^senCaiianii, 
having  only  the  mother  in  common 
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that  neither  spouse  can,  daring  the  coverture,  and  to  the  detri- 
ment of  the  other  spouse,  acknowledge  his  or  her  illegitimate 
child,  bom  before  the  marriage ;  and  that  an  illegitimate  child, 
claiming  in  competition  with  other  persons,  must  allow  out  of 
his  or  her  share,  advances,  defined  in  the  code,  made  to  him  or 
her  by  the  parent  whose  general  succession  is  vacant  3  for  an 
illegitimate  child  cannot  by  donation  inter  vivos,  or  by  testament, 
receive  more  than  what  the  law  expressly  secures  to  such  child; 
though  the  parent  of  an  illegitimate  child  may,  by  advancing 
half  of  what  the  law  otherwise  secures  to  the  child,  and  by  de- 
claring such  half  to  be  in  full  satisfaction  of  the  child's  legal 
share,  exclude  such  child  from  further  participation;  if,  how- 
ever, the  money  thus  advanced  appear  eventually  to  be  less  than 
such  half,  then  the  child  can  claim  the  difference.  It  would 
transgress  the  purpose  of  these  observations,  to  detail,  either  the 
peculiar  preliminary  formalities  required  in  order  that  an  ille- 
gitimate child  may  obtain  its  share ;  or  the  discussions  on  the 
disputed  point,  whether  an  illegitimate  child  can  or  cannot  be 
deprived  of  its  share  of  the  succession  of  a  parent  by  means  of 
testamentary  gifts  or  by  donations,  inter  vivos,  made  by  such 
parent ;  or  the  circumstances  which  give  an  illegitimate  child, 
arising  from  an  incestuous  or  adulterous  intercourse,  a  right 
to  alimentary  sustenance  out  of  the  succession  of  a  deceased 
parent. 
2.  Child's  8U0-  The  property  of  an  illegitimate  child,  dying  without  descend- 
ants, devolves  to  that  parent  wholly,  or  to  those  parents  equally, 
who  shall  have  been  duly  ascertained  to  be  such ;  but  in  the 
case  of  the  predecease  of  such  ascertained  parent  or  parents, 
then  the  vacant  general  succession  of  such  illegitimate  child, 
(subject,  howe^  3r,  to  the  reimbursing,  in  every  case,  of  his  or 
her  legitimate  brothers  or  sisters,  what  such  child  shall  have 
drawn  out  of  the  general  succession  of  their  common  parent)^ 
devolves  to  the  illegitimate  brothers  and  sisters  of  the  deceased 
or  their  descendants,  or  in  default  of  such  objects,  to  his  or 
her  spouse,  or  in  default  ako  of  such  spouse,  then  to  the 
state  (/). 

(/)  A  few  of  these  observations      mate  children,  may  appear  to  be- 
and  regulations  relating  to  iUegiti-      long  more  properly  to  a  subsequent 
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8.  Thirdly^  To  resume  the  statement  of  the  succession  of  a  s.  Ascendants, 
deceased  legitimate  person — ^If  the  deceased  leave  neither  any  faaler""  mo-^ 
descendant^  nor  any  brother^  nor  sister^  nor  descendant  of  any  ^^^)- 
brother  or  sister^  then  the  succession  is  divided  into  two  equal 
moieties,  one  of  which  devolves  to  the  nearest  in  degree^  ascend- 
ing in  the  paternal  linOj  and  the  other  to  the  nearest  in  degree, 
ascending  in  the  maternal  line;  and  in  default  of  ascendants  in 
either  line,  the  other  collaterals  take,  according  to  proximity.  Collaterals,  (not 
the  moiety  appropriated  to  that  line;  and  in  the  case  of  several  orrifter)/** 
individuals,  being  in  the  same  degree,  they  take  per  capita :  in 
default  of  takers  in  either  line,  the  entirety  devolves  to  the  other 
line.     Collaterals  beyond  the  twelfth  degree  are  not  entitled  to 
participate  in  the  succession.     In  computing  proximity,  each 
generation  forms  one  degree,  and  proximity  among  collaterals  is 
according  to  the  sum  of  the  degrees;  thus,  brothers  are  in  the 
second  degree,  an  uncle  and  nephew  in  the  third,  and  two  cou- 
sins german  in  the  fourth  degree.    Migorats,  settled  by  license 
from  the  Crown  in  favour  of  a  Prince  or  head  of  a  family,  are 
excluded  from  this  law  of  succession. 

A  sole  surviving  parent  of  the  deceased  is,  in  oopapetition  Parent  in  com- 
with  collaterals  of  the  deceased  more  remote  than  brothers  or  Joifatends^  not 
sisters,  or  their  descendants,  entitled,  not  only  to  the  moiety  ^®"l^  *  brother 

'  *  -^  .r  "^    or  sister. 

allotted  absolutely  to  such  surviving  parent,  but  also  to  the 
ustffruct  of  one  third  part  of  the  other  moiety, 

A  donation  made  by  any  ascendant  of  an  individual,  dying  "  Succession 
without  issue,  to  such  individual,  devolves  to  the  donor  as 
"  succession  anomale"  but  not  as  against  legatees  or  creditors; 
if  sold  by  the  deceased,  and  the  price,  (being  money  or  other 
property),  be  either  not  paid  or  not  mixed,  then  the  rule  Pre- 
tium  succedit  loco  rei  obtains. 

A  succession  devolves  irrespectively  of  its  derivation,  mode  Desolation,  ab- 
of  acquisition,  nature  and  quality.  solute. 

Strangers  have  the  same  right  to  participate  in  a  vacant  sue-     °^^^^^^ 
cession  as  natives,  except  that,  where  the  succession  consists  of 
property  within,  and  property  out  of  the  French  territory, 

part  of  this  statement,  but  by  their     probably  have  obtained  a  less  clear 
postponement    the    reader   would     view  of  the  subject. 
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4.  Devolution 
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Exceptions. 
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the  natives  are  entitled  to  preferable  satis&ction  out  of  the 
property  within  the  territory. 

The  individuals  incapable  of  succeeding  in  distribution  may 
be  thus  classed^ — such  as  are  civilly  dead — such  as  are  by  legal 
presumption  not  conceived — such  as  are  by  birth  of  a  nature 
so  ephemeral  as  to  be  non  viite  habiles:— on  which  point  of 
incapacity^  regard  must  be  had  to  the  period  of  the  general 
succession  becoming  vacant. 

The  individuals  whom  the  law  deems  unworthy  of  succeed- 
ing in  distribution  are— any  one  convicted  of  having  murdered 
or  attempted  to  murder  the  deceased  owner — ^any  one  havings 
by  denunciation^  a^ljudged  to  have  been  calumnious^  accused  the 
deceased  of  a  crime  punishable  with  civil  or  natural  death — 
also,  any  one  knowing  of  the  murder  of  the  deceased,  and  not 
giving,  if  or  when  of  fiill  age,  information  of  it,  unless,  indeed, 
the  person  required  to  give  the  information  be  the  spouse  of 
the  murderer,  or  stand  in  a  certain  relation  of  consanguinity 
to  the  murderer.  It  should  be  observed,  that  if  a  child  of  the 
deceased,  unworthy  of  succeeding,  have  children,  then  such 
children  succeed  in  their  own  right,  and  not  jvre  repretenta- 
tionis, 

4.  Fourthly ,  If  the  deceased  do  not  leave  any  relation  within 
the  limit  of  succession  already  described,  nor  any  illegitimate 
child,  nor  any  legitimate  descendant  of  such  a  child,  then  the 
succession  devolves  to  the  surviving  spouse  of  the  deceased;  if 
none,  then,  lastly  to  the  state.  FUcuspost  omnes  {g).  There  are^ 
however,  some  exceptions  and  limits  to  the  right  of  the  state^ 
in  favour  of  hospitals  by  which  the  deceased  may  have  been 
benefited  in  the  modes  particularised  in  the  code. 

The  code,  moreover,  arbitrarily  declares  the  legal  presumption 
of  survivorship,  in  the  absence  of  evidence  as  to  the  natural 
fact,  in  cases  where  several  persons  perish  by  an  event  common 
to  them  all,  and  some  of  them  may  be  interested  in  the  general 
succession  or  successions  of  one  or  more  of  the  rest,  which  pre- 
sumption is  founded  on  the  relative  ages  and  sexes  of  the  par- 
ties who  have  perished  (A). 

(g)  Vide  ante,  6.  decide  in  such  cases,  according  to 

(A)  The  law  of  England  does  not     any  arbitrary  rales.    See  Feame's 
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An  illegitimate  cMld.  a  husband,  a  wife,  and  the  state,  are  each  Preliminary 
bound  to  do^  and  to  observe^  certain  previous  acts  and  formali- 
ties before  they  can  be  deemed  in  full  possession  of  the  succes- 
sion; from  which  acts  and  formalities  other  parties^  preferably 
entitled^  are  free. 

In  a  sketch  like  the  present^  it  would  be  impertinent  to  detail  Latent  claims 
the  cases  in  which  the  law  requires  security^  and  special  modes 
of  administering  the  succession^  in  favour  and  for  the  possible 
benefit  of  such  legitimate  relations^  within  the  limits  of  succes- 
sion^ as  shall  at  first  fail  to  claim^  but  shall>  within  a  limited 
time  or  times^  duly  claim  the  succession. 

It  would  be  equally  so^  to  introduce  here  either  the  various  Acceptance  or 
modes^  (simple,  with  benefit  of  an  inventory,  express,  implied),  or  lu'^don!'^  ° 
the  effect  of  the  acceptance  of  a  succession,  by  persons  mijuris^ 
by  married  women,  or  on  behalf  of  minors,  or  the  mode  or  effect 
of  express  renunciation,  (for  it  cannot  be  implied),  by  any  person 
entitled  in  distribution,  further  or  more  minutely  than  this, — 
that  such  person  cannot  renounce  before  the  succession  becomes 
vacant,  or  to  the  detriment  of  his  or  her  creditors;  and  that  the 
renouncing  party  is  deemed  never  to  have  been  entitled,  so  that 
the  renunciation  operates  for  the  benefit  of  his  or  her  co-heirs, 
if  any,  or  if  none,  then  of  the  persons  newt  entitled  in  succes- 
sion ;  but  the/u«  represeniationis  is  inapplicable  to  the  case  of  a 
renouncing  party,  for  such  a  party  cannot  be  represented. 

The  rules  regarding  the  bringing  into  account,  or  hotchpot,  of  Hotchpot 
every  donation  inter  vivos  made  by  the  deceased,  to  any  person  ^^*  K^pport). 
who  shall  be  presumptively  or  shall  become  eventually  entitled 
as  co-heir  to  participate  in  the  succession,  are  nimierous  and 
minute,  but  generally  a  co-heir  cannot  retain  such  donation,  or 
claim  a  legacy  from  the  deceased,  without  bringing  it  into 
account  with  the  other  co-heirs,  unless,  indeed,  the  deceased 
shall  have  expressly  dispensed  with  this  liability  to  account, 
which  maybe  done  to  the  extent  of  the  disposable  testamentary 
part.    Expenses  of  sustenance,  of  education,  of  apprenticing. 

Post.  Works,  for  two  ingenious  ar-      together  at  sea.    And  see  Af(U(m  v. 
guments  in  GenercU  8tanwis^8  case^      Aftuon,  2  Mer.  306* 
where  father  and  daughter  perished 
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What  part  dis- 
posable by  do- 
nation. 


1.  As  against 
descendants. 


2.  As  against 
ascendants. 


Riterve  in  fa- 
vour of  ascend- 
ants, in  exclu- 
sion of  collate- 
rals. 


The  whole  so 
disposable,  ex- 
cept as  against 
descendants 
and  ascendants. 


the  ordinary  expenses  ^'  d'equipement^^  wedding  expenses  and 
customary  presents^  are  expressly  excepted  out  of  these  rules. 
The  French  code  allows  of  gratuitous  donations  inter  vivoe. 


(which  are  iirevocable)^  and  testamentary  gifts^  (which  are 
sentMly  anffmherenTly'  revocable),  though  not  of  donations 
mortis  causd.  But  every  person  is  restrained  fix)m  gratuitously 
disposing  of  a  certain  portion  of  his  or  her  property,  as  against 
his  or  her  descendants  or  ascendants.  This  portion  is  termed 
riserve  or  UgitiTne,  and  the  individuals  in  whose  fitvour  this  law 
operates,  are  denominated  hMtiers  a  reserve  or  UgUimaires  {%). 

1.  The  part  disposable  by  a  person,  by  gratuitous  act  inter 

vivos^  or  by  testament,  extends  to  one  moiety,  if  leaving  at  his 

•*•»•  —  •  .  •  »v-« 

or  her  decease,  only  one  legitimate  child;  one  third,  if  two 
such  children;  and  one  fourth,  if  three  or  more  such  children; 
and  the  proportion  is  not  varied  in  the  case  <^  a  child  re- 
nouncing his  or  her  share  in  the  general  succession.  A  child 
effectually  adopted  by  the  deceased,,  is  for  this  purpose  consi- 
dered a  legitimate  child,  and  the  descendants  of  a  predeceased 
child,  even  where  they  do  not  take  Jure  represeniatioms^  but  in 
their  own  right,  are  accounted  only  as  one  child. 

2.  The  disposable  part,  (whether  by  donation  inter  vivos,  w 
by  will),  in  case  the  deceased  let^ve  no  descendant,  extends  to  a 
moiety,  in  the  event  of  there  being  one,  or  more  than  one  as- 
cendant in  each  of  the  two  lines,  (paternal  and  maternal);  bat 
to  three  fourths,  in  the  event  of  there  being  one,  or  more  than 
one  ascendant  in  only  one  of  those  lines. 

When  it  happens  that  an  ascendant  participates  concur- 
rently with  collaterals  in  the  succession,  (e^.  ^r.  a  father  with 
a  maternal  cousin),  this  law  of  reserve  operates  for  the  benefit 
of  the  ascendant  only,  and  not  for  the  benefit  of  the  collateral, 
either  directly  or  indirectly. 

But,  except  as  against  descendants  and  ascendants,  to  the 
extent  of  the  proportions  reserved  for  their  respective  benefit, 
an  individual  has  full  power  to  dispose  gratuitously  of  his  or 
her  whole  property. 


(t)  The  'point,  whether  the   law  of  reserve  extends  to  ill^timate 
children,  is  disputed. 
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•    The  period  of  the  succession  becoming  vacant  is  that  at  When  sncces- 
which,  not  only  the  propoAion,  but  the  yalne^  is  ascertainable.    yatSmt  ^°™^ 

The  hSritiers  a  reserve  have  exclusively  the  right  to  require  Reduction,  par- 
the  reduction  or  diminution  of  such  gifts  inter  vivos  made  by  donations^n/er 
the  deceased  as  infringe  on  the  law  of  reserve;  neither  the  to'^the^iaw^f^ 
donee,  nor  any  legatee  or  creditor  of  the  deceased,  can  en-  reserve. 
force  such  reduction.    This  reduction  or  diminution  is  com- 
puted on  the  general  succession  of  the  deceased,  as  it  exists 
at  the  time  of  his  death;  the  gifts  inter  vivos  made  by  the 
deceased  are,  however,  estimated  according  to'^fKe"  state  or 
condition  of  the  subject-matter  at  the  time  of  donation,  and 
its  value  at  the  time  of  the  decease ;  but  in  calculating  for  the^^ 
reserve f  the  debts  of  the  deceased  are  allowed  for  or  deducted; 
and  in  reducing  the  donations,  the  earUer  are  considered  ais 
preferably  affecting  the  freely  disposable  part,  and  are,  there- 
fore, last  subjected  to  the  process. 

In  conclusion  we  may  notice,  that  even  marriage  contracts  Marriage  con-    \f 
are  not  allowed  to  affect  the  Ugitifnes.  i%^6 

Thus,  the  French  law  of  succession  is  a  fit  accompaniment  to  Comparative 
the  French  law  of  testaments;  both  conceived  in  a  spirit  of  En^lish^law. 
hostility  to  civil  liberty  on  the  broadest  basis,  or  rather  both 
produced  by  the  same  ignorance  of  those  principles  on  which 
free  institutions  naturally  rest.  The  liberality  and  simplicity  of 
our  testamentary  law,  in  particular,  though  less  liberal  and  sim- 
ple, perhaps,  than  it  might,  and  should  have  been  (A),  contrast 
advantageously  with  that  ingenious  complication  of  guards  and 
checks  which  a  jealous  policy  has  thrown  round  a  people  now 
in  the  fifty-second  year  of  their  stem  apprenticeship  to  free- 
dom. Such  regulations  savour  little  of  mutual  confidence  be- 
tween the  governing  and  the  governed,  the  only  just  and  sure 
foundation  of  states.  Let  us,  with  an  undoubting  spirit,  open 
our  laws  to  the  enlarged  views  of  commerce,  fit  them  to  co- 
operate in  the  production  of  honourable  wealth,  to  grace  the 
triumphs  of  industry  and  peace:  and  when  the  legislator, 
busied  in  readjusting  our  ancient  landmarks,  shall  encounter 
the  monuments  of  ruder  times  (Q — when,  led  to  explore  the 

(f)  Ante,  d68»  (/)  Ante,  7. 
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ground-work  of  tenure;,  he  shall  strike  upon  the  crest  of  the 
baron^  among  tl^e  ruins  of  a  system  once  so  formidabh 


galeas  polsabit  inanesy 


Crrandlaqae  efifosBis  mirabitur  ossa  sepolchris ; 

be  it  his  care^  rather  to  bury  deeper,  than  disinter  the  relics, 
however  mighty  and  memorable,  of  feudal  tyranny  or  worse 
oppression ;  less  pleased  to  recall,  from  the  shades  of  history, 
the  images  of  our  former  barbarity,  than  to  anticipate  the  glory 
of  a  mild,  prompt,  and  equal  jurisprudence. 
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